Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


A^ 


8,<^xv. 


HARVARD  LAW  LIBRARY 


eh-edA^i4.^,^ul_    *   "i  -   \  ^  \  ^ 


..Google 


,  Google 


,  Google 


,  Google 


,  Google 


REPORT  or  0ASB8 

DIOIDKD  IR  THB 

COURT    OF    CLAIMS 

STATE  OF  NEW  YORK 
othp;r  information  required  bv   statute 

FOB  TRI   TEAR 

1909 


CHAHLES  E.  PALMER,  Clerk. 
WORTH  CHAMBERLAIN,  Deputy  Clerk. 


JUDOeS  OF  THE  COURT: 

THEODORE  H.  SWIFT,  Potsdam,  N.  Y. 
ADOLPH  J.  RODENBECK,  Rochester,  N.  Y. 
CHARLES  H.  MURRAY,  New  York,  N.  Y. 


r' 


,  Google 


Jl.N   2  3    laK 


,  Google 
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IN    SENATE 

March  1,  1910. 
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COURT    OF    CLAIMS 

OF  THE 

STATE  OF  NEW  YORK 


STATE  OF  NEW  YORK. 

CouKT  OF  Claims,  Clerk's  Office, 

Albany,  March  1,  1910. 

Hon.  HoHACE  White,  President  of  the  Senate: 

Dear  Sib. —  I  have  the  honor  to  transmit  the  thir- 
teenth annual  report  of  the  Court  of  Claims,  covering 
the  year  1909. 

Very  respectfully  yours, 

CHARLES  E.  PALMER, 

Clerk. 
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Mart  L.  Lang  v.  The  State  of  New  York. 

Claim  No.  »125. 

Cl^m    for  Danagea   for   Breach   of   *   Contract  by    the  State   for   the 
Making  of  Chauffeur  Badges  and  Seula. 

A  contract  or  agreement  may  be  made  by  telephone,  especially  so 
where  such  telephonic  agreement  is  ratified  in  personal  interviews  and 
corroborated  by  correspondence,  or  partial  delivery. 

When  a  State  official,  having  authority  to  order  goods  for  his 
department,  places  au  order  for  a  specified  number  of  automobile 
badges  and  seals,  which  were  to  be  delivered  from  time  to  time  as 
called  for,  and  before  the  delivery  of  the  full  number  ordered,  dis- 
continues ordering  tbem  from  such  person  and  places  or<tera  for  the 
same  articles  elsetrhere,  the  Btate  is  liable  for  the  breach  of  such 
contract. 

The  meaiure  of  damages  for  the  breach  of  a  contract  by  the  State 
tor  the  manufacture  of  chauffeur  badgps  and  seals  where  part  of  the 
work  has  been  done,  is  the  difference  between  the  price  that  the  State 
was  to  pay  for  the  badges  and  seals  and  the  amount  expended  upon 
their  manufacture  by  the  claimant  at  the  time  of  tbe  breach  of  the 
contract  and  the  additional  expense  necessary  to  complete  them. 

(Decided  January  11,  1909.) 

This  is  a  claim  to  recover  damages  for  the  breach  of 
a  contract  by  Uie  State  for  the  making  of  chauffeur 
badges  and  seals  nnder  the  Motor  Vehicle  Lav  (L. 
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1904,  ch.  538).  The  duty  of  providing  the  badges 
and  seals  was  devolved  upon  the  Secretary  of  State 
(§  2,  Hubd.  3;  g  5,  sul)d.  3)  and  on  January  22,  1907,  be 
made  a  contract  with  the  claimant  for  supplying  neces- 
sary badges  and  seals  which  contract,  it  is  claimed,  was 
violated  by  the  State  in  refusing  to  accept  certain 
badges  and  seals  that  the  claimant  had  made. 

Lewis  Cass,  for  claimant. 

Edward  R..O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

Rodenbeck,  J.  This  is  an  action  to  recover  damages 
for  the  breach  of  a  contract  for  the  making  of  chauf- 
feur badges  and  seals  under  the  Motor  Vehicle  Law 
(L.  1904,  eh.  538).  The  duty  of  providing  the  badges 
and  seals  was  imposed  upon  the  Seeretaiy  of  State 
(§  2,  subd.  3;  §  5,  subd.  3)  and  on  Januarj'  22,  1907,  be 
made  a  contract  with  the  claimant  for  supplying  neces- 
sary badges  and  seals  which  contract,  it  is  claimed,  was 
violated  by  Uie  State  in  refusing  to  accept  certain 
badges  and  seals  that  the  cbiimant  had  made.  The 
contract  is  a  rather  indefinite  one,  partly  in  writing 
and  partly  oral.  A  portion  of  the  contract  consists  of  , 
a  letter  sent  to  the  Lang  Stamp  Works  owned  by 
claimant  which  is  as  follows: 

"Tlip  Kcerctiiry  of  Stntc  thp  Ilimorftble  John  S.  Whalen,  has  decided 
t*)  give  you  tlic  contract  for  niiiking  the  cliauffeur  bmlg^B  and  auto- 
mobile seala.  I  sineprely  hope  nnii  trust  tliat  you  will  get  out  the 
order*  cm  lime  m  bs  nut  to  puihHvra^s  tliis  oIBcc..  If  I  ean  in  any 
way  aanist  you,  command  me.  Very  truly  yours,  JI,  A.  Fitqjeraid, 
Second   Deputy   Secretary  of   State," 
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There  is  Dothing  in  this  letter  as  to  the  quantity  that 
was  to  be  furnished  or  as  to  the  price  which  was  to  be 
paid  for  the  badges  and  seals.  The  question  of  price 
is  disposed  of  by  the  evidence  of  Jacob  S.  ijang,  man- 
ager for  claimant,  who  says  that  he  gave  tlie  Secretary 
of  State  a  price  of  twenty-five  cents  a  piece  for  the 
badges  and  fifteen  cents  a  piece  for  the  seals  but  the 
proof  is  not  clear  as  to  whether  the  contract  was  to 
rover  the  furnishing  of  all  of  the  badges  and  seals 
during  that  year  or  only  such  as  were  ordered  from 
time  to  time.  Jacob  S.  Lang,  claimant's  manager,  and 
John  S.  Whalen,  Secretary  of  State,  testified  with 
reference  to  the  making  of  the  contract  as  follows : 

Jacob  S.  Laso. —  "Well,  I  went  up  ami  saw  Mr.  Whslpn  nml  intro- 
duced myself,  told  liim  who  I  wos  and  told  him  that  1  would  like 
to  have  the  contract  for  the  automobile  plates  and  badges,  known  as 
BeaU  and  he  asked  mc  the  price  and  I  gave  him  a  price.  ■  *  •. 
1  gave  him  a  price  of  twenty-five  cents  a  piece.  ■  ■  *.  Twenty- 
five  cents  each  for  the  badges  and  fifteen  cents  for  the  senla.  He 
asked  me  about  how  long  it  would  take  to  get  them  out.  Well,  1 
gave  him  the  time,  but  I  don't  juHt  remember  just  now  what  the 
time  was  and  he  said,  'Mr.  Lang.  I  will  tell  you.'  He  aaid,  T  am 
afraid  we  can't  wait  as  long  an  that.'  Well,  [  told  him,  I  said, 
■■Now,  here,  what  is  the  use,  isn't  it  better  to  dtliver  the  goods  on 
time  than  to  come  up  here  and  spar  for  timi;  again '!  *  •  *. 
Well,  ho  said,  '  I.An)[.  1  don't  know,'  he  kind  of  shook  his  hoa^l,  'f 
don't  know  whether  you  are  hardly  eomiietent  to  take  this  eontraet.' 
•Well,  1  will  tell  you,'  I  said,  'Mr,  Whalen,  I  know  who  is  giving 
.me  that  black  eye  and  T  am  willing  to  furnish  a  bond  for  the  faithful 
performance  of  my  work,'  and  so  he  turned  around  to  me  and  he  says, 
'  Well,  did  Mr.  Quayle  give  a  bond?  ■  •  •  •.  Sa,  I  said,  well, 
I  said  'that  is  not  for  me  to  answer;'  I  says,  'the  deputy  could 
answer  that,'  so  the  deputy  said  no,  he  hadn't.  ■\\'ell  he  said,  Str. 
Whalen,  he  says,  '  I  will  give  you  the  contract,  go  ahead  now  and 
don't  fail  us  and  rush  the  things  out  just  as  quick  as  you  possibly 
can.'"     (Pages  24-30.) 

L   I   ha. 
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could  show  me  thftt  he  could  do  it  all  right.  He  went  into  detAiIa  and 
criticised  the  other  people  who  were  doing  the  business  and  after  some 
talk  I  gave  him  the  work.  I  told  him,  I  said  '  V<>u  can  go  and  malce 
your  arrangements  with 'Fitzgerald  and  go  on  and  make  the  seals.' " 
(Page  76.) 

It  is  unnecessary,  however,  to  construe  the  contract 
as  to  whether  or  not  it  was  a  contract  for  all  the  badges 
and  seals  required  during  the  year,  since  the  claimant 
has  placed  the  construction  upon  it  that  she  was  to 
manufacture  the  badges  and  seals'  as  she  received 
orders  for  them  and  seeks  to  recover  for  a  specific 
order  for  10,000  badges  and  10,000  t^^eals  which  she 
claims  was  given  by  the  Second  Deputy  Secretary  ot 
State  before  the  contract  was  abrogated  (Heff  v.  Klep- 
fer,  13  Misc.  270).  This  abrogation  was  not  done 
directly  but  was  accomplished  indirectly  by  a  letter 
saying  : 

"Following  up  our  conversation  we  had  over  the  telephone  yesterday 
I  desire  to  notify  you  not  to  make  any  more  chauffeur  badges  for 
motor  vehicle  owners  or  seals  for  this  department  until  you  receive 
a  written  order  from  this  department.     Respectfully  yours,  M.  A.  Fiti- 

This  letter  is  dated  July  26th  and  is  subsequent  to 
the  oral  order  which  the  claimant  insists  she  received 
for  tiie  delivery  of  10,000  badges  and  seals.  While  this 
letter  does  not  in  terms  abrogate  the  contract  it  had 
that  effect  since  with  the  exception  of  500  seals,  only 
duplicate  badges  were  ordered  of  the  claimant  after 
the  receipt  of  the  letter.  In  view  of  the  construction 
placed  upon  the  contract  by  the  claitnant  we  are  con- 
cerned only  with  the  question  as  to  wliether  or  not 
there  was  an  order  given  for  the  delivery  of  the  10,000 
seals  and  10,000  badges  for  the  failure  to  accept  which 
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the  claimant  seeks  to  recover.  The  preponderance  of 
evidence  is  largely  in  claimant's  favor  as  to  the  mak- 
ing of  the  contract.  One  of  the  employeea  of  the 
claimant  while  delivering  an  order  to  the  Secretary  of 
State  had  a  conversation  with  the  Second  Deputy 
Secretary  of  State  to  whom  the  Secretary  had  directed 
the  claimant  in  which  he  says  that  he  received  an  order 
for  10,000  badges  and  10,000  seals.  This  order  was 
reported  to  Jacob  S.  Lang  the  manager  of  claimant's 
business  and  he  testified  that  he  telephoned  to  the 
Second  Deputy  Secretary  of  State  having  charge  of 
this  branch  of  the  work  of  the  department  and  verified 
the  order  and  that  in  addition  he  sent  another  em- 
ployee to  the  Secretary  of  State's  office  who  testified 
on  the  trial  that  he  saw  the  Second  Deputy  and  verified 
the  order.  As  against  this  evidence  we  have  that  of 
the  Second  Deputy  Secretary  of  State  who  testified 
that  he  had  never  given  any  such  order.  There  are  no 
circumstanees  in  the  case  to  warrant  the  court  in  re- 
jecting the  testimony  of  the  witnesses  on  behalf  of 
claimant  who  testified  to  the  receipt  of  the  order. 
There  would  have  been  nothing  unreasonable  in  the 
giving  of  such  an  order.  Such  a  quantity  of  badges 
and  seals  were  not  in  excess  of  what  was  required.  On 
one  occasion  the  claimant  had  delivered  2,500  and  on 
another  3,900  and  of  this  order  which  she  claims  to 
"  have  received  there  was  delivered  6,076  badges  and 
5,022  seals.  There  seems  to  be  no  doubt  from  the  evi- 
dence that  at  the  time  that  the  Secretary  of  State's 
office  stopped  ordering  from  the  claimant  she  had  on 
hand  3,238  badges  and  4,978  seals  in  an  uncompleted 
state,  ready  for  numbering,  which  could  not  be  done 
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until  directions  were  received  from  the  Secretary  of 
State's  office.  The  badge*  and  seals  on  hand  were 
completed  so  far  as  they  could  be  and  everything  that 
the  claimant  could  do  to  fulfill  her  part  of  the  contract 
had  been  done.  If  the  Secretary  of  State's  office  re- 
fused to  give  her  the  numbers  to  put  on  the  badges 
and  seals  she  should  not  on  tliat  account  be  made  to 
£uflfer.  The  evidence  with  reference  to  the  attempt  of 
the  Secretary  of  State  to  negotiate  a  sale  of  tliis  un- 
finished product  to  the  new  parties  from  whom  he  was 
ordering  badges  and  seals  would  seem  to  verify  the 
truth  of  the  allegation  that  there  were  unfinished 
badges  and  seals  on  the  hands  of  the  claimant.  A  fair 
dealing  with  the  claimant  would  seem  to  have  required 
that  before  the  contract  which  was  of  such  an  in- 
definite character  in  specifying  whether  the  badges  and 
seals  were  to  be  made  upon  orders  or  whether  she  was 
to  furnish  all  the  badges  and  seals  required  for  the 
year  should  not  be  terminated  without  sufficient  notice 
to  her  to  make  good  the  supply  that  she  might  have 
on  hand.  The  badges  and  seals  which  she  was  making 
were  satisfactory  and  no  loss  would  have  been  sus- 
tained by  the  State  had  her  supply  been  accepted  be- 
fore terms  were  made  with  other  parties.  She  was 
ready  and  willing  to  complete  the  badges  and  seals  and 
the  failure  of  the  State  to  provide  the  numbers  to  be 
placed  upon  them  and  thus  enable  her  to  complete  them 
together  with  the  other  facts  in  tlie  case  make  the  State 
liable  for  such  damages  as  she  has  sustained.  The 
damages  to  the  claimant  are  represented  by  the  differ- 
ence between  the  amount  which  she  was  to  receive  for 
each  badge  and  seal  and  the  expense  of  completing 
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Ihem  in  the  condition  in  which  they  were.  If  she  had 
delivered  the  badges  and  seals  to  the  State,  she  would 
have  received  the  sum  of  twenty-five  cents  and  fifteen 
cents  each  for  them  and  would  have  realized  the  dif- 
ference between  those  amounts  and  the  expense  of 
making  the  badges  and  seals.  She  had  expended  upon 
them  at  the  time  the  contract  was  taken  from  her  the 
sum  of  four  cents  and  six  cents  resjiectively  and  by 
allowing  the  State  the  expense  of  completing  them  and 
to  the  claimant  the  price  that  she  was  receiving  for 
them,  she  will  make  the  profits  on  the  contract  which 
she  was  entitled  to  had  it  been  carried  out  by  the  State. 
She  is  entitled  to  receive  for  each  of  the  badges  and 
seals  on  hand  the  sum  of  .1905  cents  and  .14  cents  re- 
Fpectively,  making  a  total  of  $615.88  and  $696.92  or 
together  the  sum  of  $1,312,80  for  which  amount  she  is 
entitled  to  judgment,  with  interest  from  the  10th  day 
of  October,  1907. 

MuBRAY,  J.  This  is  a  claim  filed  by  Mary  L.  Lang  to 
recover  from  the  State  damages  for  its  breach  of  an 
alleged  contract  f»r  the  making  and  delivery  of  seals 
and  badges  for  automobiles. 

The  contract  is  claimed  to  have  been  made  by  the 
claimant  with  the  Secretary  of  State  through  her  hus- 
band, Jacob  S.  Lang,  who  was  the  manager  of  her 
business,  known  as  the  Lang  Stamp  "Works  in  the  city 
of  Albany. 

The  testimony  is  conflicting.  But  collating  the  evi- 
dence and  applying  it  to  the  disputed  points  in  the 
order  of  their  occurrence,  it  appears: 

The  witness  Lang  saw  the  Secretary  of  State,  Mr. 
Whalen,  about  the  21st  or  22d  of  January,  1907.     He 
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told  Mr.  Whalen  he  would  like  the  contract  for  making 
the  automobile  badges  and  seals  and  gave  a  price  of 
twenty-five  cents  each  for  the  badges  and  fifteen  cents 
for  the  seals.  Mr.  Whalen  finally  said,  "  I  will  give 
you  the  contract,  go  ahead  now,  don't  fail  us  and  rnsh 
things  out  just  as  quick  as  you  possibly  can."  Mr. 
Whalen  also  said,  *'  Mr,  Fitzgerald  (the  Second 
Deputy  Secretary  of  State)  will  take  care  of  you,  he 
has  the  looking  after  this  business."  (Sten.  min. 
pp.  24,  25,  26,  27.) 

There  were  two  kinds  of  these  badges  to  be  made, 
one  known  as  "  regulars  "  and  the  other  as  "  extras." 
(p.  27.)  The  regulars  were  those  running  in  serial  num- 
bers. The  extras  were  for  numbers  which  had  been 
used  on  other  badges  —  duplicates,  (pp.  27,  28,  29.) 

There  was  nothing  said  as  to  the  number  of  badges 
and  seals  which  were  to  be  furnished,  (pp.  27,  59,  91.) 

Mr.  Whalen,  giving  his  version  of  this  interview, 
testified : 

"  Jlr.  Lnng  was  hrouRlit  to  my  office  by  a  frienit  who  recommended 
him,  he  came  looking  fur  the  bu3iii>>3i  of  mnkin^  these  badges  and 
seals,"  (p.  75},  anil  after  some  talk.  "I  {leciiipd  to  give  him  the 
bHsinpia."  (p.  7C.)  "I  pave  him  the  work,  and  sniil;  'You  can  (ii 
And  make  your  nrrangements  frith  Fitxgcrald  and  go  on  and  make  the 
seals.'"     (pp.  70.  R3.) 

Mr.  Lang  promised  a  jirompt  delivery  of  the  goods. 
(77  et  seq.) 

A  day  or  so  after  this  conversation  the  Secretary  of 
State  sent  to  the  claimant  the  following  letter. 

"The  Secretary  of  State,  the  Honorable  John  S.  WTialrr,  has  decided 
to  give  you  the  cnntract  for  making  the  t'hauffcur  badges  and  auto- 
mobile seals.     I   sini'erely  hnpi>   and   trust   that  you   will   get   out   the 
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orders  on  time  lo  ae  not  to  embarrass  this  office.     If  I  can  in  anjr 
way  assist  you,  command  me. 

"  Very  truly  yours, 

■'  M.  A.  FITZGERALD, 
"Second  Deputy  Secretary  of  Slate."   (p.  10.) 

Subsequent  to  the  receipt  of  this  letter,  the  claimant 
manufactured  and  delivered  to  the  office  of  the  Secre- 
tary of  State  quantities  of  these  badges  and  seals  which 
were  paid  for  at  the  agreed  price,     (p.  120  et  seq.) 

The  business  appears  to  have  been  mostly  transacted 
over  the  telephone,  (pp.  61,  93,  94,  95,  96.)  The  Secre- 
tary of  State's  office  'phoning  an  order  for  a  specified 
number  and  the  claimant  soon  after  delivering  them. 
(Id.) 

Fault  was  found  from  time  to  time  by  the  Secretary 
of  State's  office  that  there  was  delay  in  filling  the 
orders  given ;  but  these  complaints  were  more  in  refer- 
ence to  the  orders  for  duplicate  badges  which  it  seems 
took  a  longer  time  to  make.     (pp.  18,  19,  20.) 

Nest  collating  the  evidence  referring  to  the  making 
of  the  alleged  contract,  which  is  the  basis  of  the  claim 
herein,  it  shows : 

The  claimant  had  in  her  employ,  in  1907,  as  assistant 
stamp  maker  and  clerk,  the  witness  Aleck  Cohen,  who 
was  in  the  habit  of  delivering  these  badges  and  seals  to 
the  Secretary  of  State's  office,     (pp.  10,  11.) 

Between  June  and  August,  1907  (p.  18),  Cohen  testi- 
fies that  on  one  occasion  be  brought  to  the  Secretary  of 
State's  office  some  badges  and  seals,  and  while  there, 
Mr.  Fitzgerald  said,  "  We  could  make  10,000  of  each 
and  "when  I  went  down,  I  told  it  to  Mr.  Lang  in  the 
office  and  I  heard  Mr.  Lang  'phoning  the  Secretary  of 
State's  office."    (pp.  12,  13,  22.) 
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Lang  says  it  was  about  tlte  middle  of  .Tune,  1907, 
wlien  Mr.  Colien  reiK)rted  tlie  above  conversation  to 
him.  Tliat  lie  'iilioned  Mr.  Fitzgerald,  "  I  have  an 
order  from  you  for  10,000  seals  and  Kidges,  is  tha\ 
right?"  He  said,  "  Yes."  I  said:  "  Wait  a  minute, 
10,000  seal.s  and  10,000  badges!"  and  he  said:  "  Yes, 
now  get  on  your  job  and  go  ahead  and  get  them  out." 
(pp.  29,  30,  6'),  66,  67.) 

Mr.  Lang  sent  a  Mr.  Cbri.stian  to  the  Secretary  of 
State's  office  to  verify  the  order,     {p.  30.) 

Alfred  H.  Christian  was  ealled  as  a  witness  .and 
testified  that  in  1907  ho  was  in  tlie  claimant's  employ, 
(pp.  2,  3.)  He  heard  Mr,  Lang  teiei)lioning  and  was 
sent  by  bim  to  the  Secretary  of  State's  office  where  he 
saw  Mr.  Fitzgerald,  (pp.  4,  5.)  lie  told  Mr.  Fitzgerald, 
Lang  had  ju.st  received  a  'phone  order  for  10,(H)0  seals 
and  badges,  that  be  had  come  to  verify  it,  and  asked 
Lim  if  it  was  right.  Mr.  Fitzgerald  answered:  "  Yes, 
10,000  seals  and  10,000  badges,  to  get  tliem  out  as  soon 
as  possible."     (pp.  4,  5,  6,  8,  6(i.) 

Mr.  Lang  thereinafter  manufactured  the  10,000 
badges  and  seals,    (p.  30  et  seq.) 

The  testimony  of  these  three  witnesses  of  his  giving 
this  alleged  order  'm  denied  by  Mr.  Fitzgerald,  who 
f-ays  he  never  told  Cohen  he  wanted  Lang  to  make 
10,000  seals  and  badges,  (pp.  it4,  98.)  Tie  denies  Lang 
railed  him  on  the  'jilione  asking  if  he  had  ordered 
through  Cohen  10,000  badges  and  seals  or  that  he  con- 
firmed or  reiterated  any  such  order,  (pp.  97,  98.)  He 
asserts  Christian  never  came  to  liis  office  to  verify  the 
order  for  10,000  badges  and  seals  and  he  never  told  him 
he  had  given  such  an  order,     (pp.  98,  99,  100.) 


.y  Google 


liANQ  V.  The  State  op  New  York. 


Opinion  uf  tliv  Cuurt,  per  Mubkav,  J. 


After  this  the  business  between  the  claimant  and  the 
Secretary  of  State's  otBce  was  conducted  in  practically 
the  same  way  as  before.  It  was  transacted  generally 
over  the  telephone  until  about  the  middle  of  July,  1907. 

Examining  next  the  evidence  leading  to,  and  which 
relates  to,  the  alleged  breach  of  the  contract  —  it  dis- 
closes —  that 

Before  July  2f!,  1907,  Lang  received  a  telephone  from 
Fitzgerald.  Lang  testifies  Fitzgerald  then  said: 
"  Lang  I  will  tell  you,  you  had  better  go  a  little  slow  in 
bringing  these  badges  up,  be<'ause  we  are  changing  our 
system,  and  it  will  look  more  business  like,  you  know, 
if  you  will  get  an  order,  hereafter  we  will  give  you 
everything  in  writing."     (pp.  38,  39.) 

The  day  after  this  'phone,  the  Secretary  of  State's 
offiec'sent  to  the  claimant  this  letter: 

"  Following  up  our   conversation   we  had  over  tlie   'plione  jesterdaj, 
I   desire   to  notify  yiiu   not   to   ninke   iiiiy   nuire   Clianffciir   Iwidges   fur 
Motor  Veliiele  owners,  or  rteais   for  tlii*  (lopiirtnii'nt,  until  J~.ui  reffive 
a  written  order  frnm  this  depurtnient. 
"EcBiJWtfuMy  yours. 

'■  M.   A.  FrrZCKKAUX"    (pp.   97,  38.) 

Mr.  Fitzgerald,  explaining  this  letter,  says  it  was 
written  because  of  more  or  less  delay  in  the  receipt  of 
the  goods,     (pp.  94,  96,  100,  103,  107.) 

The  Monday  following  the  receipt  of  this  letter, 
Lang  saw  Fitzgerald.  He  told  him  the  letter  wasn't 
worth  the  paper  it  was  written  on.  That  he  had  given 
him  an  order  for  10,000  badges  and  weals  and  added, 
"  there  was  a  man  up  to  my  home  who  wanted  to  buy 
my  dies,  and  told  me  I  was  going  to  lose  the  contract." 
(pp.  38,  40.) 
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It  was  admitted  on  the  trial,  that  about  this  time,  or 
subsequently,  the  Secretary  of  State,  without  notice  to 
the  claimant,  began  ordering  similar  badges  and  seals 
from  a  contractor  in  Rochrater.  (pp.  42,  43,  44,  68, 
71,  99, 101, 104.) 

Mr.  Fitzgerald  in  his  account  of  this  interview  ad- 
mits Lang  said  something  about  my  giving  him  an 
order  for  10,000  badges  and  seals,  but, ' '  I  told  him  that 
was  untrue  that  I  would  never  make  such  an  order 
without  the  consent  of  the  Secretary."    {pp.  99, 100.) 

From  this  time  the  orders  from  the  Secretary  of 
State's  office  to  the  claimant  for  the  delivery  of  these 
articles  decreased,  both  in  tbe  frequency  of  the  orders 
and  the  number  of  badges  and  seals  required  by  tiie 
order  to  be  delivered,     (pp.  42,  43,  44.) 

In  September,  Lang  saw  the  Secretary  of  State'  and 
told  him  he  had  a  contract  from  Mr,  Fitzgerald 
for  making  10,000  badges  and  seals.  He  also  said  to 
him  "  that  the  amounts  had  been  getting  down,  we 
had  not  been  delivering  the  goods,  and  that  the  goods 
were  on  hand."  B^urther  in  the  conversation,  the 
Secretary  told  him,  he  would  see  the  Rochester  con- 
tractors if  they  would  buy  his  stock,     {pp.  43,  44.) 

Subsequently  Mr.  Lang  called  on  the  Secretary  with 
his  attorney.  At  this  interview,  Mr.  Whalen  again 
asked  him  to  make  out  a  list  of  the  badges  and  seals  on 
hand  and  he  would  try  and  help  him  dispose  of  them 
to  the  Rochester  firm.     {pp.  44,  45,  70,  71.) 

Mr.  Whalen  says  it  was  six  or  seven  months  after 
January,  1907,  when  he  next  saw  Lang  {pp.  78,  81)  and 
giving  his  recollection  testifies  that  Lang  said : 
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"  I  see  you  are  going  to  shift  the  eontract,  jou  are  going  to  take 
away  the  making  of  the  aeala  and  badges!  "  I  said,  "  Ye8."  He  Raid: 
"  I  will  tell  foil  I  have  got  a  wboli?  lot  of  seals  and  stunps  on  hand." 
*  *  *  I  aaid,  "  I  an  awfully  sorrj'  that  you  have  got  this  stock  on 
hand,  70U  make  out  a  list,  and  I  will  see  these  people  and  help  jou 
all  I  can."  Mr.  Whateu  afterward  submitted  to  Mr.  Lang  an  offer 
which  be  did  not  accept,      (pp.  76,  80,  81.) 

Mr.  "Whalen  further  testifies  that  Lang  said  nothing 
about  having  a  contract  for  the  10,000  badges  and  seals 
at  this  interview,  (pp.  80,  81,  82,  89,  90,  91.)  That  it 
was  not  mentioned  until  the  subsequent  interview  when 
Lang  called  with  his  attorney;  and  Mr.  Cass,  the  at- 
torney, said  Mr.  Lang  told  him  that  his  deputy  had 
given  him  a  contract  for  10,000  badges  and  seals  and 
I  had  taken  the  contract  away.  (pp.  82,  93,  94.)  Mr. 
Whalen  also  says  it  was  at  his  suggestion  they  made 
out  a  list  of  the  badges  and  seals  on  hand.  {pp.  85,  86, 
87.) 

It  was  estimated  by  the  Secretary  of  State's  office  it 
would  use  8,000  or  9,000  of  these  badges  and  seals  dur- 
ing the  year. 

Mr.  Fitzgerald  testified  he  expected  "  Lang  was 
going  to  make  a  large  number  of  badges  upon  the 
expectation  they  would  be  called  for.'''  (p.  108.) 
*'  That  it  was  his  theory  Lang  was  to  keep  on  manu- 
facturing and  keep  a  stock  on  hand  whether  they  would 
be  called  for  or  not."     (pp.  109,  110,  HI  et  seq.) 

This  theory  does  not  commend  itself.  It  seems 
doubtful  to  me  that  a  prudent  business  man  would 
make  such  a  one  sided  agreement  with  the  risk  all  on 
his  part  (p.  Ill),  and  it  may  be  dismissed  with  the  sug- 
gestion that  it  seems  improbable  a  manufacturer  would 
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make  large  quantities  of  an  unmarketable  commodity 
unless  he  had  some  agreement  with  the  person  for 
whom  he  incurred  the  outlay  and  expense  of  manu- 
facture. 

The  testuuony  of  tiiree  witnesses  shows  an  order 
was  given  to  Lang  for  the  manufacture  of  a  specified 
number  of  badges  and  seals.  We  believe  the  evidence 
of  these  witnesses  is  true.  The  preixtnderance  of 
proof  then  is  that  such  a  contract  was  made.  I  am, 
therefore,  of  oi»inion  that  the  Secretary  of  State's 
office  gave  to  Lang  an  order  for  the  making  and  manu- 
facture of  10,000  badges  and  seals  at  the  price  specified 
in  the  agreement  between  Lang  and  tlie  Secretary  of 
State  in  Januarj',  1907. 

Being  of  this  opinion  the  remaining  question  is: 
What  damage  lias  the  claimant  suffered  f 

The  evidence  shows  the  claimant  manufactured  and 
delivered  to  the  office  of  the  Secretary  of  State  6,657 
badges  and  5,022  seals  which  were  paid  for  at  the 
agreed  price  of  25  cents  each  for  the  badges  and  15 
cents  each  for  the  seals.  That  there  remains  on  the 
claimant's  hands  3,233  badges  and  4,978  seals  unde- 
livered which  were  manufactured  and  are  partially 
completed.  That  the  estimated  cost  to  complete  the 
badges  is  $5.95  per  imndred  and  to  complete  the  seals 
$1  per  hundred. 

I  am  further  of  opinion  that  the  claimant  is  entitled 
to  recover  from  the  State,  and  that  judgment  should  be 
given  against  the  State  in  favor  of  the  claimant  for  the 
sum  of  $1,312.80. 
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Robert  Pabkeb  v.  The  State  of  New  York: 

Claim  No.  9Uf8. 

Where  a  claim  ia  filed  to  recover  damages  occurring  from  the  alleged 
negligence  of  the  State,  its  officers  or  servants,  in  Uie  care  and  manage- 
ment of  the  canal,  and  where  there  ia  a  conflict  of  testimony,  the 
claimant  is  bound  to  prove  by  a  fair  preponderance  of  evidence  that 
the  injury  was  caused  by  the  negligence  o(  the  Stite. 
[Decided  April  18,   1008.) 

Erskine  C.  Rogers,  for  claimant. 

Edward  B.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

Swift,  P.  J.  This  is  a  claim  for  injury  to  the  crops  of 
claimant  in  September  and  October,  1907.  The  land  of 
rlaimant  is  situate  on  Wood  creek,  about  one  and  three- 
fourths  miles  south  of  Smith's  basin,  the  current  of 
Wood  creek  at  that  place  running  to  the  north.  At 
■  Smith's  basin  there  is  a  spillway  with  gates  or  wickets 
for  the  purpose  of  relieving  the  canal  when  the  water 
of  the  canal  rises  to  such  an  extent  that  it  is  desirable 
to  do  so.  The  spillway  is  an  artificial  channel  of  one 
hundred  or  more  feet  in  length  and  empties  into  Wood 
creek.  There  is  another  wasteTreir  at  Dunham's  basin 
on  the  twelve-mile  level  and  the  water  of  the  twelve- 
mile  level  is  drawn  through  wickets  at  the  southerly 
ond  of  the  twelve-mile  level  at  Fort  Edward  to  feed 
the  five-mile  level  to  the  south.  The  twelve-mile  level 
of  the  canal  is  fed  by  some  small  streams  running  into 
it  from  the  west  and  an  artificial  feeder  called  the 
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Glens  Falls  feeder  which  takes  the  water  from  the 
Hudson  river  and  carries  it  to  the  twelve-mile  level,  a 
distance  of  about  eight  miles.  The  point  where  the  spill- 
way at  Smith's  basin  enters  Wood  creek  is  four  feet 
and  two  inches  lower  than  the  surface  of  the  water  in 
the  creek  opposite  claimant's  land.  The  claimaot  bases 
his  claim  upon  the  alleged  fact  that  on  the  9th  or  10th 
of  September,  1907,  the  gates  or  wickets  in  the  spill- 
way at  Smith's  basin  were  opened  and  a  large  quantity 
of  water  carelessly  and  negligently  permitted  to  flow 
into  Wood  creek,  raising  the  water  in  the  creek  to  such 
n  height  that  the  current  ran  south  to  claimant's  land 
and  a  large  quantity  of  potatoes  were  covered  with 
water  so  that  they  rotted  and  were  partially  destroyed. 
The  principle  witness  for  claimant  was  a  man  named 
Wiggins,  who  worked  about  by  the  day  and  was  in  no 
way  eonneeted  with  the  management  of  the  canal.  This 
witness  testi6ed  that  about  7.30  o'clock  in  the  evening 
of  September  10, 1907,  one  Joseph  Harris,  who  was  the 
assistant  superintendent  of  that  division  of  the  canal, 
told  witness  to  open  the  four  gates  in  the  spillway  at 
Smith's  basin  and  let  them  run  and  that  he  did  open 
the  four  wickets  at  7.30  p.  m.,  and  he  says  he  knows 
they  were  open  at  3  o'clock  the  next  morning  and  that 
the  water  in  the  canal  was  below  normal  the  next  morn- 
ing. John  A.  O'Connor,  a  civil  engineer,  testified  that 
the  gates  would  discbarge  23,000,000  cubic  feet  of 
water  in  eleven  hours  and  they  would  have  lowered  the 
canal  one  foot  in  two  hours  if  no  feed  were  coming  into 
the  canal.  This  would  lower  the  canal  four  feet  in 
eleven  hours  if  no  water  were  running  in.     There  had 
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been  a  heavy  rain  on  the  10th  of  September.  Mr. 
O'Grady,  the  Buperiotendent  of  repairs  on  section  two 
of  the  Champlain  canal,  testified  that  he  had  charge  of 
the  Glens  Falls  feeder ;  that  he  was  at  the  guard-lock 
in  the  morning  of  the  10th  of  September;  that  the  feed 
of  water  had  been  cut  down  by  his  orders  before  he 
reached  there  and  that  after  reaching  there  he  had  the 
water  fnrther  cut  down ;  that  he  went  from  there  to  the 
twelve-mile  level  and  found  the  water  a  little  below 
normal ;  that  in  the  afternoon  be  went  to  Fort  Edward 
and  had  three  gates  open  there  to  let  water  into  the 
five-mile  level  and  relieve  the  twelve-mile  level.  It  had 
lained  then  for  three  days  and  the  10th  was  the  fourth 
day  of  the  rain.  That  he  then  went  to  the  foot  of  the 
Glens  Falls  feeder  where  it  emptied  into  the  twelve- 
mile  level  and  that  he  found  the  canal  at  normal 
height;  that  he  kept  up  coomiunication  during  the 
night  by  telephone  with  gate  tenders  and  ordered  that 
the  water  be  continued  to  run  tiirough  the  gate  at  Fort 
Edward  through  the  night  and  that  the  water  was 
lowering  at  the  twelve-mile  level  and  that  at  no  time 
was  the  water  below  normal  on  the  10th. 

Mr.  Davison,  who  was  gate  tender  at  Dunham's 
basin  on  the  twelve-mile  level  and  between  Smith's 
basin  and  Fort  Edward,  testified  that  the  twelve-mile 
level  was  normal  on  the  10th  day  of  September,  1907, 
and  on  the  11th.  That  the  current  in  the  twelve-mile 
level  on  both  days  was  south  towards  Fort  Edward. 
The  assistant  at  the  Glens  Falls  feeder  and  ^t  Fort 
Edward  corroborates  this  evidence  as  to  the  manage- 
ment of  the  gate  and  wickets  and  I  am  satisfied  from 


.y  Google 


20  Paekeb  v.  The  State  of  New  TottK. 

Opinion  of  the  Court,  per  Swift,  P.  J. 

the  evidence  that  there  was  no  negligence  on  the  part 
of  any  of  the  employees  of  the  State. 

George  Henry,  a  witness  called  by  the  State,  and  who 
lives  two  miles  south  of  Smitli's  basin  and  who  was  a 
patrolman  on  tiie  twelve-mile  level  on  September  10, 
1907,  testifies  that  on  the  10th  of  September,  1907,  the 
water  in  the  twelve-mile  level  was  normal  and  that  in 
the  morning  of  the  eleventh  it  was  two  or  three  inches 
below  normal.  He  also  testified  that  he  planted  pota- 
toes on  his  land  along  Wood  creek  and  across  the  creek 
from  claimant's  land.  That  some  of  his  potatoes  were 
overflowed  and  that  he  saw  where  the  creek  overflowed, 
and  that  tlie  water  came  from  the  south  down  the  creek. 
That  the  water  was  so  high  in  the  creek  that  it  ran  over 
the  highway  crossing  the  ereek  six  inches  in  depth  and 
-  that  the  current  in  the  creek  was  running  north.  That 
there  was  a  brook  coming  down  from  the  hills  and  that 
this  brook  adjoined  claimant's  potato  field  and  was  fall 
of  water  and  that  after  a  heavy  rain  Wood  creek  over- 
flows upon  claimant's  land  when  the  gates  at  Smith's 
basin  are  not  open.  It  also  appears  from  the  testi- 
mony that  this  brook  which  adjoins  claimant's  land 
overflowed  its  banks  September  11th.  The  testimony  of 
the  witness  Wiggins,  as  to  opening  the  four  gates  at 
Smith's  basin  and  the  appearance  and  manner  of  the 
witness,  did  not  impress  the  court  as  being  truthful. 
The  testimony  of  the  witness  0  'Connor  that  they  would 
discharge  2.3,000,000  cubic  feet  in  the  time  Wiggins  said 
they  were  open,  if  open  as  he  says,  would  have  necessi- 
tated drawing  the  level  much  below  normal,  yet  the 
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State  officers  say  that  in  the  morning  of  the  11th  of  Sep- 
tember the  water  was  only  two  or  three  inches  below  ■ 
normal  and  that  all  day  of  the  10th  and  all  night  the 
feed  was  cut  low  on  the  Glens  Falls  feeder  and  the 
water  drawn  from  the  twelve-mile  level  into  the  five- 
mile  level  at  Fort  Edward  and  that  the  current  in  the 
twelve-mile  level  was  south  towards  Fort  Edward. 

These  facts  lead  the  court  to  believe  that  the  gates  at 
Smith's  basin  were  not  open.  Mr.  Harris,  who  Wig- 
gins claims  gave  him  the  order  "  to  open  up  all  the 
gates  and  let  them  run,"  is  dead.  From  the  testimony 
of  the  several  witnesses  in  charge  of  the  management 
of  this  level  it  was  normal  in  the  evening  of  September 
10th  and  there  was  no  necessity  or  reason  for  any  such 
order.  Such  an  order  is  improbable,  for  any  officer  of 
the  State  in  charge  of  that  level  would  know  that  such 
Hn  order  if  executed  would  lower  the  canal  much  below 
navigation  level. 

As  to  the  flood  of  October  28,  1907,  it  appears  that 
there  was  a  heavy  rain  at  that  time ;  that  the  towpath 
bank  of  the  canal  was  likely  to  give  away  and  some 
water  was  drawn  at  Smith's  basin  into  Wood  creek  and 
also  at  other  places  along  the  canal  level,  but  there  is 
no  proof  of  any  negligence  on  the  part  of  the  State  or 
its  officers  and  I  believe  from  all  the  evidence  that  none 
of  the  claimant's  damages  were  caused  by  any  negli- 
gence on  the  part  of  the  State  and  that  the  injuries 
which  claimant  suffered  were  from  natural  causes  and 
that  the  claim  should  be  dismissed. 

KoDBNBECK  and  MuRBAY,  JJ,,  concur.  .  ;■. 
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Geobqb  W.  Bakbb  &  Arthur  W.  Tappan  v.  The  State 
OP  New  York. 

Claim  No.  9278. 

Tbe  State  appropriated  for  the  purposea  of  the  new  Barge  canal, 
the  property  of  D.  Before  the  appropriation,  D  had  leased  the  property 
to  the  claimant,  B,  which  lease  was  duty  recorded  in  the  county  clerk's 
office  o[  the  county  where  the  property  was  situated.  The  lease  had 
live  years  to  run  at  the  time  of  the  appropriation.  B,  the  lessee  and 
claimant,  was  in  the  possession  and  occupancy  of  the  property  when 
it  was  appropriated.  After  the  appropriation  the  State  made  a  settle- 
ment with  D,  the  owner  and  lessor,  paying  him  an  agreed  sum  for 
the  jwoperty.  B,  the  lessee  in  possession  and  occupancy  under  the 
recorded  leasegwas  not  settled  with.  Held:  The  lease  in  question  was 
"  property "  within  the  definition  of  the  law ;  and  that  any  settle- 
ment under  such  conditions  with  the  owner,  D,  by  the  State,  could 
not  affect  the  rights  of  the  clainnants  herein,  and  that  they  were  en- 
titled to  recoTCr  the  value  of  their  lease  at  the  time  of  the  appro- 

( Decided  June  7,  1909.) 

Hugo  Hirsh,  for  claimants. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

Murray,  J.  On  or  about  June  4,  1908,  the  State  of 
New  York  appropriated  for  the  improved  canal  cer- 
tain property  of  Edward  Dixon  in  the  village  of  Bald- 
winsville  at  the  intersection  of  Water  and  Syracuse 
streets.  The  property  consisted  of  a  plot  of  land  22 
by  about  150  feet  with  a  store  and  outbuildings  upon 
it.  (Sten.  Min.  p.  17.)  At  tbe  time  of  the  appropria- 
tion the  property  was  leased  by  the  owner,  Dixon,  to 
the  claimants  in  this  action  for  a  term  of  six  years 
from  November  12, 1907.  The  lease  was  duly  recorded 
in  the  county  clerk's  office  of  the  county  where  the  prop- 
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erty  was  situated,  the  tenants  occupied  the  store  and 
were  legally  in  possession  of  the  premises,  (pp.  2, 3,  4.) 

When  the  State  sought  to  appropriate  this  property 
the  map  and  the  notice  provided  by  law  was  served 
upon  Dixon  as  the  owner  thereof.  But  no  map  or  no- 
tice was  served  upon  the  tenants,  nor  did  they  have 
or  receive  any  notice  of  the  State's  intention  to  appro- 
priate, (pp.  2, 5.)  Subsequent  to  the  appropriation  the 
State,  through  its  authorized  oflicers,  made  a  settle- 
ment with  Dixon,  the  owner,  paying  him  the  agreed 
value  of  the  land.  No  settlement  however  was  made 
with  the  claimants  herein  for  the  value  of  their  unex- 
pired lease,     (pp.  5,  6.) 

The  State  offered  no  evidence  and  relied  upon  its 
motion  for  dismissal  on  the  grounds  that  there  was 
no  cause  of  action  against  the  State,  and  also  that  it 
appeared  from  the  testimony  that  all  claims  for  dam- 
ages by  reason  of  the  appropriation  have  been  paid  or 
adjusted  by  the  State,    (pp.  28,  29.) 

The  questions  for  decision  in  this  ease  are:  have  the 
tenants  a  claim  against  the  State  for  the  value  of  their 
unexpired  lease  and,  is  the  State's  settlement  with  the 
owner  a  bar  to  the  claimant's  recovery! 

I  think  the  lease  in  question  was  "  property  "  within 
the  definition  of  the  law,  and  the  claimants  having 
rights  in  and  to  the  propertj',  and  the  possession 
thereof  during  the  continuance  of  their  lease,  are  to  be 
considered  while  their  tenancy  lasted  as  "  owners  " 
within  the  meaning  of  that  word  as  used  in  the  act. 

The  lease  being  their  property  it  coiild  not  be  taken 
from  them  without  compensation.  See  Federal  and 
Slate  Constitutions. 
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Section  3358  of  the  Code  defines  the  term  real  prop- 
erty as  any  right,  interest,  or  easement  therein,  or  ap- 
purtenances thereto,  and  the  term  owner,  all  persons 
having  any  estate,  interest  or  easement  in  the  property 
to  be  taken,  or  any  lien,  charge,  or  incumbrance 
thereon. 

Section  1430  of  the  Code,  provides  the  expression 
real  property  includes  leasehold  property  where  the 
lessee  is  possessed,  of  at  least  five  years'  unexpired 
term  of  the  lease  and  also  of  the  buildings,  if  any, 
erected  thereon. 

In  State  v.  Thornton  {122  A.  D.  287,  288),  it  was 
held,  where  there  is  an  outstanding  lease,  the 
owner  of  the  fee  cannot  convey  the  entire  estate,  but 
he  can  convey  the  interest  he  has.  The  same  is  true  of 
the  tenant,  one  is  entitled  to  notice  as  much  as  the 
other,    (p.  288.) 

One  holding  an  unexpired  lease  of  lands  taken  by 
eminent  domain  is  an  owner  within  the  meaning  of  sec- 
tion 3358. 

The  appellant  was  a  lessee  of  a  part  of  the  prem- 
ises condemned  and  his  unexpired  terra  of  tipo  years 
was  valued  at  $120.  He  was  an  owner  within  the 
meaning  of  section  3358,  which  defines  an  owner  as  in- 
cluding all  persons  having  any  estate,  interest  or  ease- 
ment, in  the  property  to  be  taken,  or  any  lien,  charge 
or  inenmbrance  thereon. 

They  had  duly  recorded  their  lease,  they  were  in 
occupancy  of  the  store  and  in  possession  of  the  prem- 
ises at  the  time  of  the  iettlement  with  Dixon.  This 
was  notice  to  all  the  world,  which  the  State  and  its  ofB- 
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cers  were  obliged  to  take  notice  of,  that  the  tenants  had 
rights  in  and  to  this  property.  The  State  ignored 
these  facts — the  tenants  —  and  settled  with  Dixon. 
Such  a  compromise  or  adjustment  with  the  owner  can- 
not aflfect  the  rights  of  the  claimants. 

To  give  validity  to  such  a  settlement  as  barring  the 
tenants'  claim  herein  would  afford  opportunities  to 
the  unscrupulous  to  effect  unfair  or  collusive  settle- 
ments to  the  injury  of  those  entitled  to  notice  and  to  be 
heard  on  the  adjustment  or  compromise  of  any  claim 
for  damages. 

For  these  reasons  I  advise  the  denial  of  the  motion  to 
dismiss. 

It  now  follows  that  the  claimants  are  entitled  to  the 
fair  value  of  the  unexpired  term  of  their  lease.  This  I 
think,  amounts  to  the  sum  of  $897. 

I  am  of  opinion  that  the  claimants  are  entitled  to  the 
sum  of  $897,  and  that  judgment  should  be  given 
against  the  State  for  this  amount. 

Swift,  P.  J.,  and  Rodehbeck,  J.,  concur. 


George  L,  Clift,  as  Adm.,  Etc.,  of  Hiba,m  S.  Hurd  v. 
The  State  op  New  York. 

Claim  No.   9043. 

The  adminittrator'E  inURtate  was  killed  by  falling  into  a  pit  at 
the  Salina  streH  bridge  in  the  citj  of  Syracuse,  On  the  evening  of 
the  accident  the  deceased  was  ol>aerved  walking  behind  two  women 
who  were  approaching  the  bridge  in  queBtion.  The  bridge  was  being 
"  lifted."      When    the    women    neared    the    bridge    they    stopped,    stood 
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Blightlf  apart  and  the  deceased  walked  bctwe^i  them  and  fell  into 
a  pit  at  the  end  of  the  bridge. 

The  accident  happened  about  t«n  o'clock  in  the  evening  of  June  3, 
1907.  Tbe  bridge  was  being  raised  at  the  time  to  permit  tJie  passage 
of  canal  boats.  Before  the  operator  began  to  raise  the  bridge  a  gong 
was  sounded,  and  a  flagman,  while  it  was  being  raised,  stood  with  a 
red  lamp  in  his  hand  near  the  end  of  the  brid^  which  the  deceased 
approached.  'I^ere  were  red  lights  on  tbe  bridge  at  the  time,  and 
under  tiie  needle  beam  at  tbe  ends  of  the  bridge  there  were  also  red 
lights  which  were  exposed  when  tha  bridge  went  up.  Held:  Tbe 
State  was  not  negligent,  and  that  the  deceased  Wob  guilty  of  contribn- 
tory  negligence. 

(Decided  June  7,  1009.) 

Thomson,  Woods  &  Smith,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

Mtjkeay,  J,  This  is  a  claim  to  recover  damages  for 
alleged  negligence  in  causing  the  death  of  Hiram  S. 
Hurd. 

I  have  collated  the  evidence  relating  to  the  bridge,  its 
workings,  appurtenances  and  surroundings,  the  testi- 
mony of  the  State's  employees  in  charge  of  the  bridge 
at  the  time  of  the  accident  as  to  what  they  did  in  rais- 
ing the  bridge  on  the  night  in  question,  and  finally  have 
given  the  account  of  the  claimant's  witness  as  to  how 
the  deceased  fell  into  the  pit.  A  perusal  of  this  should 
be  decisive  of  the  ease. 

The  State  maintains  a  lift  bridge  over  the  canal  at 
Salina  street  in  the  city  of  Syracuse.  The  bridge  is 
85  feet  long  and  65  feet  wide.  It  extends  north  and 
south  and  the  canal  runs  east  and  west  under  it.  It  is 
usually  known  as  the  Salina  street  bridge.  (Sten. 
Min.,  pp.  11,  67,  69.) 
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At  the  north  end  of  the  bridge  there  is  a  pit,  parallel 
to  the  canal,  which  extends  the  width  of  the  roadway 
bnt  not  the  width  of  the  sidewalk,  (p.  15.)  The  pit 
is  about  47  feet  long,  nearly  8  feet  in  width;  it  is  13 
feet  below  the  towpath  and  nearly  16  feet  deep  below 
the  top  of  the  abutment  next  the  street.  The  bottom  of 
the  pit  is  concrete  and  stone.  It  is  3  feet  6  inches  from 
the  edge  of  the  pit  to  the  pavement.  The  pavement 
comes  to  the  coping  and  the  coping  is  3  feet  6  inches  in 
width  on  the  sqme  level  with  the  street.  There  was  no 
guard-rail  at  the  pit.    (pp.  11,  12, 13, 14, 15, 16,  34.) 

The  bridge  is  operated  by  a  man  in  a  shanty  on  the 
south  side  of  the  canal  (p.  65),  and  it  is  raised  about 
12  to  15  feet  to  permit  the  passage  of  boats  beneath  it. 
(pp.  37,  87.) 

There  was  a  large  arc  light  in  the  street  on  the  north 
side  about  8  feet  from  the  bridge.  Another  electric 
light  at  the  corner  of  James  street  about  25  feet  from 
the  north  end  of  the  bridge  and  two  arc  lights  in  front 
of  the  Syracuse  Savings  Bank  building,  a  short  dis- 
tance from  this  north  side  of  the  bridge.  They  were 
all  lighted  and  burning  on  the  night  in  question,  (pp. 
21,  70,  75,  77,  78;  92,  95,  96,  99.) 

The  deceased  lived  in  Burlington,  Canada,  was  52 
years  of  age  and  was  a  travelling  salesman  for  the 
Frontier  Manufacturing  Company.  He  met  his  death 
near  10  o'clock  in  the  night  of  June  3, 1907.  (pp.  2,  3, 
4,  7,  17, 18, 19,  22,  23,  32,  33,  61.) 

On  the  evening  of  this  June  3d  there  was  a  red  light 
on  the  east  side  of  the  bridge  and  another  red  light  on. 
the  west  side.  Under  the  needle  beam  of  the  bridge, 
which  is  a  beam  beneath  the  bridge  and  running  across 
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it  on  both  the  south  and  north  ends  there  were  red 
lights  hung.  When  the  bridge  ia  up  the  lights  on  this 
beam  show  up  the  street  at  each  end  of  the  bridge. 
When  the  bridge  is  down  these  lights  go  down  with  the 
bridge  into  the  pit.  There  was  a  flagman  on  the  bridge 
with  a  red  liglit.  There  were  5  red  lights  on  the  bridge 
on  the  night  in  question  and  they  were  all  lighted  and 
burning  at  the  time  of  the  accident,  (pp.  80,  81,  82,  83, 
84,  85, 100.) 

The  bridge  tender  was  operating  the  bridge  on  the 
south  side  of  tlie  canal,  (p.  65.)  He  testified  between 
9,50  and  10  p.  m.  of  June  3, 1907,  two  boats  came  from 
the  west  (p.  43) ;  he  rang  his  bell,  sounded  his  gong 
(pp.  65,  86,  87,  100),  and  raised  the  bridge.  His 
j>artner,  the  flagman,  took  his  red  light  and  went  out  on 
the  bridge  with  it.    (p.  65.) 

The  flagman  said  when  the  gong  commenced  to  ring 
(pp.  86,  87),  he  took  his  red  lamp  and  went  on  the 
bridge  (pp.  89,  81,  70),  he  stood  probably  20  feet  from 
the  north  end  of  the  bridge.  He  had  a  red  lantern  and 
it  was  lighted  all  tiie  time.      (pp.  90,  92.) 

We  now  come  to  the  claimant's  account  of  how  the 
deceased  fell  into  the  pit  and  we  will  give  the  version 
of  his  principal  witness  Snyder,  who  testified  he  saw 
Hurd  coming  from  the  north  going  south  to  the  bridge. 
(p.  31.)  There  were  two  young  ladies  directly  in  front 
of  him.  They  were  walking  towards  the  north  end  of 
the  passage,  the  deceased  was  directly  in  their  rear  a 
foot  or  so.  When  they  came  to  the  bridge  they 
separated.  There  were  a  number  of  people  standing 
in  the  roadway.  Just  as  the  young  ladies  got  to  the 
edge  of  the  bridge,  the  deceased  got  between  them  and 
dropped  into  the  pit.  (pp.  31,32.)  There  were  15  or  20 
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people  waiting  for  the  bridge  to  be  lowered.  The  de- 
ceased went  through  this  crowd  and  fell  into  the  pit. 
(pp.  36,  51.)  The  witness  stood  four  or  five  minutes, 
15  to  18  feet  from  the  north  end  of  the  bridge.  He 
could  see  the  bridge  was  up  (p.  37),  and  the  crowd 
waiting  for  it  to  be  lowered,  {pp.  35,  51.)  He  saw  the 
deceased  coming  down  the  street,  noticed  him  as  he 
passed  —  he  was  walking  an  ordinary  gait.  (p.  50.)  He 
saw  him  walk  behind  the  young  ladies  until  they  ap- 
proached the  pit.  He  saw  the  young  ladies  part  —  the 
deceased  walk  between  them  to  the  edge  of  the  pave- 
ment and  fall  into  the  pit.  He  kept  him  in  sight  all  the 
time  until  he  reached  the  bridge.  He  saw  all  this  and 
it  was  light  enough  for  him  to  see  it.  (pp.  52,  53,  54, 
64.)  Other  witnesses  testified  it  was  not  a  dark  night 
(pp.  80,  81,  82),  and  one  could  see  across  the  bridge, 
(pp.  68,  87,  88,  94,  95,  97,  99, 101.) 

The  case  of  Fogassi  v.  Cent.  R.  (13  Misc.  102)  is 
analogous  to  the  one  at  bar.  The  plaintiff  in  this  case 
testified  she  followed  the  crowd  off  defendant's  ferry 
boat  with  her  eyes  fixed  on  her  husband  preceding  her 
and  not  looking  down  as  he  did  by  reason  of  which  he 
avoided  the  gap  between  the  boat  and  the  landing 
which  she  fell  into.  The  court  held  she  established 
contributory  negligence.    Affirmed,  17  A.  D,  286. 

The  evidence  shows  there  was  sufficient  light  to  have 
seen  the  pit  —  that  the  State  took  reasonable  precau- 
tions to  safeguard  it. 

I  atn  of  the  opinion  the  deceased  was  guilty  of  eon- 
tributory  negligence.  That  the  claim  should  be  dis- 
missed and  judgment  given  for  the  State. 

Swift,  P.  J.,  and  Rodbnbeck,  J.,  concur. 
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Patbick  B.  Daley  and  Isabella  D.  Daley,  His  Wife 
V.  The  State  of  New  Yoek, 

Claim  No.  0132. 

The  State  appropriated  certain  lands  of  claimant  lying  adjacent  to 
Wood  creek.  The  projjerty  taken  was  bottom  land,  exoeedingtj  rich 
and  fertile  and  especially  adapted  to  the  g;rowing  of  potatoes.  It  wa* 
locally  known  a!<  potato  land.  The  value  of  such  land  appraised  it 
ins  per  a«re. 

(Decided  June  7,   1009.) 

Hugo  Hirsh,  for  claimants. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

MuBBAY,  J,  The  question  in  this  case  is  one  of 
damages.  The  State  condemned  a  portion  of  the 
claimant's  farm,  and  the  query  is:  What  was  the  part 
taken  reasonably  worth  at  the  time  of  the  appropria- 
tion! 

It  is  hottom  land  60  or  70  rods  from  Wood  creek 
(sten,  min.,  p.  23),  probably  half  a  mile  wide  and  a  mile 
and  a  half  long  (p.  8),  with  high  ground  on  each  side, 
(p.  8.)  The  soil  is  commonly  called  muck  and  is  about 
7  feet  thick  on  the  claimant 's  farm.  The  State  records 
show  it  is  underlaid  with  a  combination  of  clay  or  clay 
and  sand.    {p.  5.) 

It  is  a  level  black  soil.  (p.  9.)  All  the  witnesses  both 
for  the  claimant  and  the  State  nnite  in  characterizing 
it  as  exceedingly  rich  and  fertile  and  especially  adapted 
to  raising  potatoes,  (pp.  26,  63,  130.)  It  is  known  in 
the  vicinity  as  potato  land. 
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The  State  appropriated  16  acres  of  this  "  potato 
land  ' '  belonging  to  the  claimant  and  2  acres  of  pasture 
land.    (pp.  9,  13,  26.) 

The  claimant  valued  these  18  acres  at  $1,000  per 
acre,  basing  this  valuation  on  an  estimate  which  it  was 
claimed  showed  that  this  potato  land  netted  him  about 
$123  per  acre  (pp.  20,  21),  and  his  witnesses  placed 
their  value  on  the  assumption  that  this  laud  would 
yield  about  that  amount  of  profit. 

It  is  proper  here  to  call  attention  to  the  evidence  that 
the  claimant,  and  not  one  of  his  witnesses,  knew  of 
land  of  this  sort  being  sold  for  $1,000  or  $500  or  $400 
per  acre.  (pp.  55,  67,  79,  85,  97,  103,  109,  123,  132, 
157.) 

The  claimant  and  the  State  each  called  witnesses  as 
to  the  worth  of  the  land  appropriated.  There  was  a 
■  wide  and  marked  difference  in  their  estimates.  The 
average  price  which  the  claimant's  witnesses  placed 
upon  the  18  acres. of  potato  land  was  from  $950  to 
$1,040  per  acre,  and  on  the  2  acres  of  pasture  land  from 
$135  to  $157  per  acre. 

The  average  of  the  State  witnesses  as  to  these  18 
acres  of  potato  land  was  a  valuation  of  from  $136  to 
$140  per  acre,  and  for  the  two  acres  of  pasture  land 
they  estimated  the  price  at  $52  per  acre. 

Some  light  will  be  thrown  on  the  question  by  bring- 
ing together  and  citing  the  testimony  in  the  case  as  to 
the  purchase  and  sale  of  similar  land. 

The  claimant  testified  he  got  8  or  9  acres  of  this  land 
from  his  father  about  25  years  ago,  who  charged  him 


=y  Google 


32  Daley  v.  Thb  State  of  New  Yobk. 

opinion  of  tlie  Court,  per  itutaUT,  J, 

$60  or  $70  per  acre  for  it  (p.  50.)  That  after  hie 
father's  death  about  21  years  ago,  in  1887,  he  bought 
from  the  executors  of  his  estate  "  the  other  half  of  this 
flat  "  and  paid  him  $125  or  $130  an  acre  for  it.  (p.  50.) 
He  further  testified  that  in  tlie  spring  of  1903  he 
bought  the  McKee  fann  wliich  consisted  of  96  acres,  of 
which  27  acres  was  muck  land,  like  the  land  appro- 
priated. That  he  paid  $7,400  or  $7,500  for  the  whole 
farm  or  about  $75  per  acre;  and  there  were  buildings 
on  the  farm  worth  about  $2,500.    (pp.  28,  31.) 

Davidson,  a  witness  for  claimant,  said:  He  bought  4 
acres  of  muck  land,  like  the  claimant's,  from  relatives  5 
years  ago  and  paid  $100  or  $200  an  acre  but  added  he 
liad  refused  an  offer  of  $1,500  for  it.    (p.  97.) 

Vaughn,  a  witness  for  the  State,  knew  of  land  similar 
to  Daley's  being  sold  for  $135  per  acre  7  or  8  years 
ago.     (pp.  151,  153.) 

Fuller,  a  State  witness,  oif ered  $150  per  acre  for  like 
land.  He  thought  it  was  worth  that  but  the  offer  was 
refused,  (p.  180.) 

Yarter,  another  State  witness,  said  one  Blaisdell  had 
recently  sold  4  acres  of  muck  land  as  good  as  Daley's 
for  $300  an  acre.    (pp.  185-187.) 

The  court  has  seen  the  land  in  question.  It  is  good, 
arable  and  productive  soil,  capable  of  raising  profitable 
crops. 

Giving  consideration  to  the  evidence  in  the  case  and 
the  inspection  of  the  property,  I  am  of  opinion  that  the 
18  acres  of  potato  land  were  fairly  worth  at  the  time  of 
the    appropriation    $175  per  acre  and  the  acres  of 
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pasture  land  $120  per  acre.    That  judgmeat  should  be 
given  to  the  claimant  for  the  sum  of  $3,133.66. 

Swift,  P.  J.,  and  Kodenbeck,  J.,  concur. 


BoBEBi  Earl  and  Others,  Executors  of  Eobeh'i  Eakl, 

Deceased,  v.  The  State  of  New  Yobk. 

Claim  No.  932B. 

In  &  claim  filed  to  xecover  for  the  unpaid  salary  of  a  judge  of  » 
Court  of  Appeals  who  had  been  retired  from  the  bench  bj  reason  of 
having  psBsed  the  age  limit  of  seventy  fears,  and  nho  had  served  in 
such  capacity  for  ten  years  or  mere,  and  the  term  of  office  for  which 
be  had  been  elected  not  having  expired  at  the  time  of  his  death,  and 
in  nhich  etaim  the  executors  sought  to  recover  the  salary  for  the  full 
term  extending  beyond  the  death  of  the  testator.  Eeld:  That  the 
Constitution,  section  12,  article  6,  should  net  be  so  construed,  that 
•Alaries  should  be  payable  after  the  death  of  a  judge  who  had  been 
retired  under  its  provisions,  and  that  all  obligationB  of  the  State  for 
Buch  payment  ceased  at  death,  and  that  claimant  could  only  recover 
the  amount  of  unpaid  salary  at  the  time  of  the  death  of  the  testator. 

(Decided  June  7,  1900.) 

Steele  d  Prescott,  for  claimants. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  tlie  State. 

Swift,  P.  J.  Robert  Earl,  deceased,  was  elected  a 
judge  of  the  Court  of  Appeals  in  November,  1869,  and 
began  his  terra  of  oflSce  January  1,  1870,  and  served 
continuously  until  1890,  when  he  was  elected  for  a 
further  term  of  fourteen  years,  beginning  January  1, 
1891,  which  term  would  have  expired  December  31, 
1904. 
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On  the  1st  day  of  January,  1904,  Judge  Earl  was 
retired  from  the  bench  of  the  Court  of  Appeals  becausa 
he  had  reached  the  age  limit  of  seventy  years,  as  pro- 
vided by  section  12,  article  6,  Constitution  of  the  State^ 
of  New  York. 

The  term  of  oflSce  to  which  Judge  Earl  had  been, 
elected  was  abridged  by  his  retirement  because  of  tha 
tige  limit  after  December  31,  1893.  He  had  served 
more  than  ten  years  as  a  judge  of  the  Court  of  Appeals 
prior  to  said  retirement  Under  section  12  of  artiele^ 
6  of  the  Constitution,  according  to  the  literal  construc- 
tion, he  was  entitled  to  compensation  after  his  retire- 
ment during  the  term  for  which  he  was  elected  and  his 
compensation  had  been  paid  to  October  1, 1902.  Judge 
Earl  died  December  2,  1902,  and  two  years  and  one 
month  of  the  term  for  which  he  was  elected  had  not 
expired.  Judge  Earl  had  served  but  three  years  of 
the  last  term  for  which  he  was  elected  but  the  Court  of 
Appeals  in  125  N.  Y.,  page  485,  has  held  that  it  was 
not  essential  that  the  ten  years  of  service  mentioned 
.should  be  of  the  term  abridged  and  that  a  eontinnous 
service  of  ten  years  was  all  that  was  necessary. 

The  executors  of  the  estate  of  Robert  Earl  have  filed 
a  claim  against  the  State  for  $27,000,  being  for  the  last 
quarter  of  the  year  1902,  and  for  the  years  of  1903  and 
1904  at  the  compensation  of  $12,000  per  year. 

There  is  no  dispute  about  the  facts  in  this  case  and 
the  right  of  the  claimants  to  recover  depends  upon  the 
construction  to  be  put  on  section  12,  article  6,  Constitu- 
tion of  the  State  of  New  York.  That  portion  of  the 
section  applicable  to  this  case  is  as  follows: 

tpd   after   the   Ist   day  of  Januarj'.    1894. 
any    rampensatioii   after   the    last   daf   at 
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December  next  after  he  shall  be  seventy  years  of  age,  but  the  com- 
pensation of  ever;  judf^  of  the  Court  of  Appeals  or  justice  of  the 
Gupreme  Court  elected  prior  to  the  1st  day  of  January,  18D1,  whose 
term  o[  o3ice  has  bees  or  whose  present-  term  of  cffice  shall  be  bo 
abridged  and  who  shall  have  served  as  such  judge  or  justite  ten  years 
or  more  shall  be  continued  during  the  remainder  of  the  tprm  for 
which  he  was  elected,  but  any  such  judge  or  juatiee  may  with  his  con- 
sent be  assigned  by  the  Governor  from  time  to  time  to  any  duty  in 
the  Supreme  Court  while  his  compensaticn  is  lo  continued." 

A  constitutional  provision  must  be  construed  and  its 
true  meaning  determined  by  the  application  of  the 
same  rules  that  courts  have  sanctioned  for  the  inter- 
pretation of  statutes.  In  the  construction  of  a  law 
every  part  of  it  must  be  reviewed  in  connection  with 
the  whole  so  as  to  make  if  possible  all  its  paris  har- 
monious. The  intent  of  the  law  makers  is  to  be  sought 
for.  When  it  is  discovered  it  is  to  prevail  over  the 
literal  meaning  of  the  words  or  any  part  of  the  law 
and  this  iptent  is  to  be  discovered  not  alone  by  con- 
sidering the  words  of  any  part  but  by  ascertaining  the 
general  purpose  of  the  whole  and  by  considering  the 
evil  which  existed  calling  for  the  new  enactment  and 
the  remedy  which  was  sought  to  ba  applied  and  when 
the  intent  of  the  whole  is  discovered  no  part  is  to  be 
construed  so  that  the  general  purpose  is  thwarted  but 
all  is  to  be  made  to  conform  to  reason  and  good  dis- 
cretion.    (47  N.  Y.  375;  109  N.  Y.  564.) 

Etfect  must  be  given  to  the  intention  of  fliG  legisla- 
ture whenever  it  can  be  discovered,  tliougli  such  con- 
struction seems  contrary  to  the  letter  of  the  st;itule. 
(47  N.  Y.  330.) 

Under  section  12,  article  6  of  the  Constitution  the 
compensation  of  a  judgs  of  the  Court  of  Appeils  was 
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continued  after  retirement  at  the  age  of  seventy  years 
*'  during  the  term  for  which  he  was  elected."  It  was 
evidently  the  intention  when  the  people  passed  upon 
this  part  of  the  Constitution  to  be  a  pension  for  ser- 
vices performed  through  years  of  labor  because  it  only 
applied  to  judges  who  had  served  at  least  ten  years 
and  the  fact  that  the  Constitution  of  1894  prohibited 
any  compensation  to  any  judge  or  justice  elected  after 
the  1st  day  of  January,  1894,  would  seem  to  indicate 
that  it  was  intended  to  discontinue  the  payment  of 
compensation  to  judges  after  the  expiration  of  their 
term  of  oiEce  for  any  reason  and  permitted  compensa- 
tion only  to  those  who  had  served  at  least  ten  years. 
And  such  compensation  carried  with  it  the  moral  duty 
at  least  of  performing  services  in  the  Supreme  Court 
as  assigned  by  the  Governor  but  with  the  consent  of 
the  judge  who  had  been  so  retired.  And  such  assign- 
ment by  the  Crovernor  could  not  be  made  after  the 
terra  for  which  the  judge  had  been  elected  had  expired. 
A  judge  whose  term  of  office  had  been  so  abridged 
was  not  officially  dead  although  the  term  for  which  he 
had  been  elected  had  been  abridged  by  the  constitu- 
tional limit.  This  provision  was  intended  to  provide 
for  those  judges  who  had  been  deprived  of  the  power 
to  earn  such  compensation  after  reaching  the  age  of 
seventy  years  and  had  reached  the  age  where  ordin- 
arily men  are  obliged  to  abandon  the  actual  practice  of 
the  law. 

Compensation  means  that  something  must  be  done  to 
be  compensated  for  and  there  must  be  someone  in  ex- 
istence to  perform  services  and  to  whom  compensation 
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can  be  made.  Justice  Peckham  of  the  New  York  Court 
of  Appeals  in  125  N.  Y.,  at  page  491,  in  construing 
section  13,  article  6  of  the  Constitution  as  it  then  ex- 
isted bat  which  contained  the  same  provision  as  to  com- 
pensation to  judges  who  had  served  as  such  for  ten 
years  or  more  says : 

"The  Federal  Supreme  Court  jui)g?9  nre  allowed  tn  resign  after  ten 
jears  of  service  nnd  the  attainment  of  the  age  of  seventy  ye:irs  with 
full  pay  for  tbe  balaneo  of  their  lives.  The  provision  maile  bj  our 
Constitution  was  probably  modeled  after  the  federal  statute,  regard 
being  bad  to  tlie  difference  between  a  life  tenure  ot  tbe  judiiial  olEce 
and  a  tenure  bounded  hy  years.  The  ten  years'  service  on  the  part  of 
the  federal  judge  must  have  passed,  and  be  must  have  arrived  at  the 
age  of  seventy  years  before  he  is  entitled  to  retire  from  aolive  duties 
Mid  Htill  retain  the  compensation  of  a  justice  of  the  Supreme  Court 
of  the  United  States.  In  the  case  of  the  state  judge,  he  must  have 
reached  the  age  of  seventy,  his  judicial  term  mu^t  have  been  nhridgiMl 
by  reason  of  his  baving  arrived  at  that  age,  and  be  must  liave  served 
ten  years  as  a  judge  or  justice  of  the  courts  named.  Then,  instead 
of  a  compensation  tor  life,  he  is  to  have  it  only  for  the  remainder  o( 
the  term  which  has  hcen  abridged.  As  long,  in  otiier  words,  as  bin 
judicial  life  would  otherwise  have  lasted  but  for  bis  arrival  at  the 
age  mentioned.  In  etTect  therefore  tbe  com|>eiisnli[in  in  both  ca^cs. 
State  and  federal,  is  for  the  balance  of  the  judicial  life  of  tlic  olicer." 

I  do  not  think  it  was  ever  intended  by  the  franiers  of 
the  Constitution  that  the  State  should  continue  the 
compensation  provided  for  in  section  12  of  article  6 
beyond  the  judicial  life  of  the  officer,  whether  that 
judicial  life  was  terminated  either  by  the  expiration  of 
the  term  for  which  he  was  elected  or  by  the  death  of 
the  judge  during  the  continuance  of  that  term  and  that 
it  was  not  intended  that  the  compensation  >fhould 
be  paid  during  the  entire  term  for  whicli  a  judge  had 
been  elected  in  case  of  the  death  of  such  judge  prior  to 
the  expiration  of  such  term.  It  would  be  a  construc- 
tion at  variance  with  reason  and  common  .^enso  that 
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any  person  would  be  entitled  to  compensation  after 
death  or  that  tlie  right  to  compensation  should  survive 
to  his  executors. 

While  I  find  no  case  in  whicli  this  precise  question 
has  been  decided,  common  sense  would  dictate  that  the 
compensation  of  a  judge  ceases  at  his  death.  I  am  of 
the  opinion  that  the  claim  so  far  as  it  relates  to  coni- 
])ensation  after  the  death  of  Judge  Earl  should  be  dis- 
missed. 

It  is  not  questioned  that  Judge  Ear]  wa.s  entitled  to 
compensation  until  the  day  of  his  death,  December  '1, 
1902,  being  for  the  months  of  October  and  November 
to  and  including  December  2d.  While  it  may  have 
been  customary  to  pay  a  full  quarter  salary  wlierc 
deatli  occurs  during  the  quarter,  yet  I  know  of  no  law 
that  entitles  the  executors  to  recover  in  a  court  of  law. 
I  am  of  the  opinion  tliat  an  award  should  be  made 
against  the  State  and  in  favor  of  the  claimants  for  the 
unpaid  compensation  to  the  day  of  the  death  of  .Judge 
Earl,  amounting  to  two  thousand  sixty-six  dollars 
(i|;2,0<>(j),  witli  interest  from  the  1st  day  of  January, 
IDO.'t,  when  such  compensation  became  payable. 

ItoDKXBRCK  and  MrRBAV,  JJ.,  concur. 


David  Gregg,  Claimant,  c.  The  State  of  New  York. 

LlHim   Xo.   8243. 

(.laim   fnr   (.'omiii'iisatinti   for  tlie   Apprr.priatinu   of  T^nil   in   tlie  Town 
of  Walprloril,  t'oiiiity  of  SnrntoRu. 

Wliile  it  if  [iropi-r  to  reopive  pviilpnce  as  to  fhp  quantity  of  mniiliting 
Band   on   n  farm  anJ  the  availnliilitj-  of  tliv  frontaK*  of  tlip  farm   for 
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building  lot9  as  be&ring  upon  the  value  of  the  fami,  tlie  compensation 
for  the  taking  of  the  farm  is  to  be  estimated  bj*  the  market  value  of 
the  property.  [Matter  of  Daly  v.  Smith,  IB  A.  D.  197;  Hatter  of 
Armory  Board,  73  A.  D.  155;  15  Cyc.  724,  725;  Lewii  Eminent  Domain, 
479a.) 

(Deeided  June  7,  10O9.) 

The  claimant  is  the  owner  of  premises  situated 
partly  in  the  village  of  Waterford  and  wholly  in  the 
town  of  Waterford,  Saratoga  eoiihty,ecmpr;singl2i.-!2 
acres.  In  the  year  1904  the  State  acting  under  the 
authority  of  the  so  called  Barge  Canal  Act  (L.  1903,  ch. 
147),  entered  upon  about  13i  acres  of  claimant's  farm, 
dug  holes  therein  and  made  surveys  thereon  so  that 
claimant  was  deprived  of  the  use  thereof  during  that 
season  and  was  also  deprived  of  access  to  some  of  the 
farm  buildings.  Pursuant  to  the  same  statute  the 
State  appropriated  permanently  for  the  uses  of  the 
eanal  20.838  acres  of  said  farm.  Upon  the  lands  so 
appropriated  were  farm  buildings  consisting  of  farm 
dwelling  house,  two  barns,  a  sliop,  poultry  house,  well 
and  cistern.  The  lands  appropriated  front  upon  a 
public  street  in  the  village  of  Waterford  in  which  was 
installed  village  light  and  a  water  system.  Such  front- 
age consisted  of  950  feet.  There  was  upon  the  land 
taken  deposits  of  moulding  sand  extending  it  is  claimed 
over  an  area  of  about  12  acres  and  of  an  average  depth 
of  li  feet.  And  about  15^  acres  of  the  land  api)ro- 
priated  had  been  used  for  market  gardening.  The 
appropriation  of  the  20.838  acres  left  claimant's  re- 
maining land  101.582  acres  without  buildings,  water  or 
access  to  any  public  highway. 


Edgar  T.  Brackett,  for  claimant. 
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Edward  It.  O'Malley,  Attorney-Gienera],  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

EoDENBECK,  J.  The  claimant  is  the  owner  of  prem- 
ises situated  partly  in  the  village  of  Waterford  and 
wholly  in  the  town  of  Waterford, Saratoga  county,  com- 
prising 122.42  acres.  In  the  year  1904  the  agents  of 
the  State  acting  under  the  authority  of  the  so  called 
Barge  Canal  Act  (L.  1903,  ch.  147),  entered  upon  about 
13i  acres  of  claimant's  farm,  dug  holes  therein  and 
made  surveys  thereon  so  that  claimant  was  deprived 
of  the  use  thereof  during  that  season,  and  was  also 
deprived  of  access  to  some  of  his  farm  buildings.  Pur- 
suant to  the  same  statute,  the  State  appropriated 
permanently  for  the  uses  of  the  canal  20.838  acres  of 
said  farm.  Upon  the  lands  so  appropriated  were  farm 
buildings  consisting  of  farm  dwelling  house,  two  barns, 
a  shop,  poultry  house,  well  and  cistern.  The  lands  ap- 
propriated front  upon  a  public  street  in  the  village  of 
"Waterford  in  which  was  installed  village  light  and  a 
water  system.  Such  frontage  consisted  of  950  feet. 
There  was  upon  tlie  land  taken  deposits  of  moulding 
sand  extending  it  is  claimed  over  an  area  of  about  12 
acres  and  of  an  average  depth  of  IJ  feet.  And  about 
15i  acres  of  the  land  appropriated  had  been  used  for 
market  gardening.  The  appropriation  of  the  20.838 
acres  left  claimant's  remaining  land  101.582  acres 
without  buildings,  water  or  access  to  any  public  high- 
way. Claimant  sliowed  that  he  had  sold  $1,024.30  of 
moulding  sand  within   the  two  years  preceding  the 
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appropriation  and  claims  that  the  moulding  snnd  alone 
upon  the  appropriated  land  was  worth  $8,652.  He 
also  claims  that  the  portion  of  the  farm  used  for 
market  gardening  which  had  been  appropriated  was 
very  highly  fertilized  and  that  he  had  actually  received 
from  its  products  in  1901,  $5,430.70,  in  1902,  $3,151.65 
and  in  1903,  $3,297.40.  He  also  claims  that  the  front- 
age which  was  taken  by  the  State  was  available  for 
building  lots  of  which  there  were  fifteen,  each  50  by  150 
feet,  worth  together  at  least  $3,000.  The  property  is 
advantageously  located,  partly  within  the  village  of 
"Waterford,  having  a  population  of  7,000,  three-fourths 
of  a  mile  from  Troy,  having  a  population  of  from 
70,000  to  80,000  and  one  and  a  half  miles  from  Cohoes, 
having  a  population  of  25,000.  Claimant  says  the 
property  cost  him  $24,575  and  places  his  damage  at 
$30,000. 

In  his  estimate  of  damages  claimant  is  not  substan- 
tiated by  any  of  the  witnesses  called  on  his  behalf  or 
on  behalf  of  the  State.  EliM.  Howell,  one  of  (l;ii:iuint's 
witnesses,  an  insurance  aud  real  estate  broker,  testified 
only  as  to  the  value  of  a  portion  of  the  appropriated 
land  as  village  lots  and  as  to  the  value  of  the  buildings 
on  the  appropriated  land.  He  gave  no  value  of  the 
land  appropriated  or  of  the  damages  to  the  remainder 
of  the  property.  Nicholas  HoUihan  merely  testified  as 
to  the  value  of  the  remainder  of  the  land  so  that  we 
have  from  him  no  estimate  of  the  value  of  the  20.838 
acres  appropriated.  Richard  P.  Parmenteer,  a  pub- 
lisher and  real  estate  agent,  testified  to  the  value  of  a 
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portion  of  the  appropriated  land  as  building  lots  and 
as  to  the  value  of  the  buildings  on  the  property  ap- 
propriated so  that  he  gave  no  complete  estimate  of 
claimant's  damages.  John  J.  Griffith  estimated  the 
cost  of  reconstructing  the  buildings  and  gave  no  esti- 
mate of  the  damages  for  the  land  appropriated  and 
affected.  John  J.  Palmer,  aged  seventy-five  years, 
another  of  eiaimant'NwitnesseSjhad  been  a  farmer  and 
gardener  until  the  three  years  preceding  his  testi- 
mony. He  was  the  owner  of  a  farm  adjoining  claim- 
ant'«  farm  upon  which  tliere  was  moulding  sand.  He 
testified  that  the  party  who  took  the  .sand  uncovered 
the  sand  and  took  it  out  and  put  the  soil  back  and  that 
the  haul  from  his  farm  was  somewhat  longer  than  that 
from  claimant's  farm  and  that  he  received  forty  cents 
a  load.  He  was  well  qualified  to  testify  as  to  the  value 
of  claimant's  farm.  He  testified  that  the  whole  farm 
was  worth  %V2^i  per  acre  before  tlie  appropriation,  and 
that  the  remainder  wa^  worth  $25  an  acre  making  his 
estimate  of  claimant's  damages  $12,572.95.  These  are 
all  of  the  witnesses  sworn  on  behalf  of  the  claimant 
who  testified  as  to  the  damages  and  only  two  of  them, 
claimant  and  the  witness  Palmer,  testified  to  the  com- 
plete damages,  the  testimony  of  the  other  witnesses 
being  limited  to  some  special  feature  of  the  damages. 
The  State  called  James  ilurray,  who  resided  in  the 
village  of  "Waterford,  and  who  had  been  an  assessor  of 
the  town  for  six  years.  His  estimate  of  the  damages 
was  $10,750.  Harvey  J.  Donaldson,  the  State  ap- 
praiser, estimated  the  damages  at  $7,000.  Edward  A. 
Wilkin,  a  merchant  and  town  assessor,  placed  the  darn- 
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ages  at  $11,500.  Jolia  Kichmond,  the  superintendent 
■of  the  Champlain  canal,  who  had  also  had  some  ex- 
I>erience  in  farming,  estimated  the  damages  at  $9,500. 
It  is  evident  from  tliis  testimony  that  the  witnesses, 
■excepting  the  claimant,  did  not  basa  the  value  of  the 
property  upon  the  quantity  of  moulding  snnd  in  the 
farm  or  upon  the  availahility  of  tha  frontage  for  build- 
ing lots.  Had  the  witnesses  followed  the  testimony 
offered  on  behalf  of  claimant  as  to  the  value  of  the 
moulding  sand  and  the  number  of  village  lots  into 
which  the  frontage  could  be  divided  and  the  valuation 
placed  upon  the  lots  by  the  claimant's  ffitnesse.i,  their 
estimate  would  have  been  much  greater  than  tliat  sub- 
mitted. Even  the  witness  Palmer,  who  owned  the  farm 
adjoining  claimant's  farm  and  upon  whose  farm 
moulding  sand  existed,  quantities  of  which  had  been 
sold,  appraised  claimant's  farm  at  $125  an  acre.  This 
witness  must  have  been  entirely  familiar  witli  tlie  ex- 
tent of  the  fertilization  of  claimant's  land,  its  pro- 
ductivity and  all  the  conditions  going  to  nmke  up  its 
value  and  yet  his  estimate  was  only  $125  an  acre  which 
would  make  the  whole  farm  worth  $14,301.50.  Claim- 
ant was  correct  in  otfering  testimony  as  to  the  exist- 
ence of  moulding  sand  upon  his  farm,  the  availaliility 
of  the  frontage  for  building  lots,  the  condition  of  the 
soil,  the  uses  to  which  the  land  liad  been  put  and  gen- 
erally as  to  all  the  elements  which  entered  into  the 
question  of  the  value  of  the  property  and  the  appraise- 
ment by  the  court  must  be  made  with  due  consideration 
for  these  facts.  They  are  considerations  to  be  taken 
into  account  in  fixing  the  damages,  but  they  are  not  to 
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control  the  court  in  its  estimate.  In  making  up  its 
judgment  as  to  claimant's  damages  the  court  is  not 
bound  to  allow  to  the  claimant  the  value  of  the  mould- 
ing sand  to  which  he"  testified  at  the  price  for  which  it 
had  been  sold  during  the  previous  years.  The  char- 
acter and  extent  of  the  moulding  sand  and  the  prob- 
ability of  there  continuing  to  be  a  market  for  all  of  it  is 
too  uncertain  and  too  speculative  to  form  the  basis  for 
an  absolute  judgment  of  the  value  of  the  farm.  It  is 
proper  for  the  court  to  consider  the  proximity  of 
claimant's  land  to  the  village  of  Waterford  and  the 
cities  of  Troy  and  Cohoes  and  to  give  due  weight  to 
the  fact  that  part  of  his  land  is  within  tlie  corporate 
limits  of  the  village,  and  also,  that  village  lots  had  been 
sold  and  built  upon  opposite  his  farm,  but  the  appraise- 
ment of  the  land  taken  upon  the  basis  of  village  lots 
under  the  circumstances  would  be  unreliable  as  ex- 
pressing the  value  of  the  property  taken.  Sometimes 
the  proximity  of  a  fann  to  a  city  or  its  inclusion 
within  the  corporate  limits  is  a  damage  rather  than 
a  benefit  to  the  farm.  Experience  has  often  shown 
that  farm  lands  which  have  been  taken  into  a  city  or 
village  before  they  come  into  the  market  for  building 
lots  are  eaten  up  by  municipal  taxes  and  assessments 
for  imiuovemeuts.  Any  fann  can  be  laid  out  into  lots. 
It  is  not  a  question  whether  or  not  it  can  be  so  sub- 
divided, but  whether  or  not  purchasers  for  the  lots  can 
be  founil  and  also  how  speedily  they  can  be  found.  If 
the  lots  can  be  sold  only  after  a  long  period  of  years,  it 
would  be  unfair  to  appraise  property  at  a  valuation 
which  could  not  be  realized  until  long  in  the  future. 
Near  every  large  city  and  village  are  evidences  of  rais- 
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takes  made  by  owners  or  speculators  in  laying  out 
territory  into  lots  and  frequently  there  is  nothing  to 
indicate  that  the  property  had  been  plotted  except 
signs  bearing  the  names  of  streets  which  long  since 
have  become  covered  by  a  tangled  growth  of  weeds.  It 
is  too  specalative  in  this  instance  to  appraise  claim- 
ant's land  upon  the  basis  of  village  lots.  There  is  not 
sufficient  evidence  to  justify  a  conclusion  that  there  is 
any  market  for  such  lots  at  the  present  time,  and  to 
appraise  the  property  upon  the  theory  that  the  lots 
could  be  sold  at  some  time  in  the  future  would  be  un- 
fair. It  is  doubtless  true  that  the  land  owner  is  not 
limited  in  compensation  to  the  use  which  he  makes  of 
his  property,  but  is  entitled  to  receive  its  greatest 
value  for  any  purposes.  But  still  it  is  the  market 
value  of  the  property  that  is  the  measure  of  compensa- 
tion. (Matter  of  Daly  v.  Smith,  18  A.  D.  197.) 

"  Undoubtedlj  the  owner  is  entitled  to  oompensation  for  his  prop- 
erty on  the  basis  of  an  award  fr^r  the  best  use  to  which  that  prop- 
erty can  be  put,  but  it  is  tbe  most  available  use  to  which  it  can  be 
put  in  the  form  in  which  it  exists  at  the  time  the  property  is  t«ken  or 
title  thereto  is  acquired."      (Matter  of  Armory  Board,  73  A.  D.   153.) 

"  If  the  tract  of  which  the  whole  or  a  part  is  taken  for  the  public 
use  possesses  a  special  value  to  the  owner  which  can  be  measured  by 
money,  he  is  entitled  to  have  that  value  considered  in  the  estimate 
of  compensation  and  damages,"  but  "in  determining  the  uses  to  which 
the  property  is  capable  it  is  necessary  to  have  regard  to  the  existing 
business  or  wants  of  the  commuuity  or  such  as  nmy  reasonably  be 
expected  in  the  immediate  future."      (See  15  Cyc,  724,  725.) 

Lewis  sums  up  the  rule  in  determining  the  value 
of  property  "taken  by  eminent  domain  where  the  prep- 
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erty  possesses  a  special  value  or  is  capable  of  a  partic- 
ular use  as  follows : 

"  The  oonciiision  from  the  authorities  and  reason  of  the  mstler  seema 
to  be  that  witnesses  should  not  be  alloved  ta  g've  their  opinions  as 
to  the  value  o!  property  for  a  particular  purpose  but  s'lauld  state  its 
mirket  value  in  view  of  any  purpose  to  which  it  is  adapted.  The  con- 
dition of  the  property  and  all  of  its  surrounding*  may  be  shuwn.  and 
its  availability  for  any  iiarticular  use.  If  it  has  a  peculiar  adaptation 
for  certain  uspa  this  may  be  shown,  and  if  such  peculiar  adaptation 
adds  to  its  value  the  owner  is  entitled  to  the  bsneflb  of  it.  But  when 
all  the  facts  and  circumatanrea  have  been  shown  the  question  at  last  is. 
what  it  is  worth  in  the  market!"     (Lewis,  Eminent  Domain,  S  47tla.> 

Following  these  authorities  and  taking  into 
account  every  element  which  may  give  the  claim- 
ant's land  a  special  value  and  after  a  view  of  the 
premises,  his  damages  arising  from  the  permanent 
appropriation  by  the  State  should  be  appraised  at  the 
sum  of  $11,822.  Tliis  is  considerably  less  than  his 
estimate  of  his  damages  and  his  statement  of  what  the 
property  cost  him,  but  it  is  a  larger  value  than  that 
placed  upon  it  by  any  of  the  witnesses  except  the 
claimant.  The  estimate  of  the  witnesses  called  on  be- 
half of  the  State  has  been  exceeded  in  the  appraisal 
made  by  tlie  court  becausa  we  believe  that  due  con- 
sideration was  not  givfu  by  them  to  the  presence  of 
moulding  sand  upon  the  farm  and  the  probability  of 
the  development  and  sale  of  a  part  of  the  farm  for 
village  lots.  In  taking  flicse  items  into  account,  how- 
ever, the  court  has  not  added  to  its  estimate  of  the 
land  alone  the  entire  value  of  the  moulding  sand  as 
testified  to  by  claimant  or  the  value  of  the  number  of 
lots  into  which  his  witnesses   testilied  the  frontage 
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might  be  divided.  We  have  taken  these  elements  into 
account  and  have  fixed  the  value  apon  the  land  actually 
taken  and  the  damages  to  the  remainder  with  a  due  re- 
gard for  all  conditions  and  circumstances  connected 
with  the  property. 

In  addition  to  the  amount  above  awarded  the  claim- 
ant is  entitled  to  such  damages  as  were  occasioned  by 
the  agents  of  the  State  in  making  surveys,  for  the  rea- 
sonable rental  value  of  the  land  thus  interfered  with 
and  for  such  incidental  damages  as  were  occasioned  by 
the  acts  of  the  State  prior  to  the  appropriation.  These 
items  are  appraised  by  the  court  at  the  sum  of  $750, 
which  should  be  allowed  to  claimant  in  addition  to  the 
amount  above  given  as  the  amount  of  the  permanent 
appropriation  made  by  the  State.  (L.  1903,  ch.  147;  L. 
1903,  ch.  365;  L.  1907,  ch.  384;  L.  1907,  ch.  494;  L.  1907, 
ch.  710;  L.  1908,  ch.  196;  L.  1908,  eh.  508;  Canal  Law, 
§47.) 

The  claimant,  therefore,  should  be  awarded  the  sum 
of  $11 ,822,  as  his  damages  for  the  permanent  appropri- 
ation by  the  State,  with  interest  thereon  from  the  date 
of  the  service  upon  him  of  the  notice  of  appropriation, 
and  the  further  sum  of  $750  for  the  incidental  damages 
awarded  in  connection  with  the  surveys,  with  interest 
thereon  from  the  date  of  the  filing  of  his  notice  of 
claim,  and  the  expense  of  abstract. 

Swift,  P.  J.,  and  Murray,  J.,  concur. 
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Almon  Griffin,  Claimant,  v.  The  State  of  New  Yoek. 


Amob  K.  Griffin  and  Jbsnie  D.  Griffin,  Claimants,  v. 
The  State  of  New  Tork. 


Claims  for  Cnuipensotion  for  tlie  Appropriation  of  Land  in  the  Town 
of  Fort  Edward,  I'ounty  of  Washington. 

These  claims  were  tried  together,  it  being  stipulated 
that  the  claim  of  Amos  K.  Griffin  and  Ms  wife  should 
abide  the  result  of  tlie  award  made  in  the  claim  of 
Almon  Griffin.  The  facts  sufficiently  appear  in  the 
opinion. 

(Claim  No.  0048,  Decided  June  T,  ]QO0.) 
(Claim  No,  9050,  Decidml  January   10,   1910.) 

Hugo  Ilirsli,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

ItoDENBECK,  J.  These  two  claims  were  tried  to- 
gether, it  being  stipulated  that  the  claim  of  Amos  K. 
Griffin  and  his  wife  should  abide  the  result  of  the 
award  made  in  the  claim  of  Almon  Griffin.  In  the 
former  ease  the  State  appropriated  a  triangular  parcel 
of  land  from  the  east  end  of  the  farm,  the  appropriated 
part  consisting  of  7.62  acres.  This  farm  consists  of 
103  acres  of  which  95.38  acres  are  cultivated,  pasture 
and  meadow  lands.  The  appropriated  land  does  not 
adjoin  any  highway  and  its  appropriation  does  not 
seriously  deplete  the  amount  of  low  land  on  the  farm. 
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The  only  damage  to  the  farm  as  a  result  of  the  appro- 
priation is  the  subtraction  from  it  of  7,62  acres  and  for 
this  amount  of  appropriation  an  award  of  $60  an  acre 
should  be  made,  amounting  to  $457.20.  In  the  claim  of 
Amos  K.  Griffin  and  wife  the  entire  farm  consisted  of 
109  acres,  all  cultivated,  pasture  and  meadow  lands. 
The  appropriated,  consisting  of  5.79  acres  of  land,  does 
not  abut  upon  a  highway,  and  its  appropriation  does 
not  cause  any  damage  to  the  balance  of  the  farm.  It 
simply  means  a  deduction  of  that  number  of  acres  from 
the  farm,  and  as  there  are  a  sufficient  number  of  acres 
left  in  the  farm  no  allowance  should  be  made  for  any 
damages  to  the  remainder  of  the  farm.  The  value  of 
the  land  appropriated  is  the  same  as  that  in  the  claim 
of  Almon  Griffin,  and  an  award  should  be  made  of  $60 
an  acre,  amounting  to  $347 .40. 

Swift,  P.  J.,  and  Murray,  J.,  concur. 


John  P.  Hynes  v.  The  State  of  New  York. 

Claim  So.   0316, 

The  State  is  not  liable  for  slight  defects  in  the  onndition  of  the 
planking  of  a  canal  bridge,  injuries  from  which  an  ordinary  prudent 
person  would  not  have  anticipated, 

(Decided  June  7,  leOO.) 

Pierson  d  Robinson,  for  claimant. 

Edward  R.  O'Xialley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

MuRHAY,  J.  This  is  a  claim  to  recover  upwards  of 
$25,000  damages  for  personal  injuries  caused  by  the 
alleged  negligence  of  the  State. 
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About  7i45  in  the  evening  of  March  21,  1907,  the 
claimant  was  walking  arm  in  arm  with  a  female  com- 
panion down  North  Salina  street.  He  was  going  to  the 
Bouth  toward  the  Salina  street  bridge  in  the  city  of 
Syracuse  (Sten.  Min.,  pp.  2,  3,  4).  The  planking  or 
flodr  of  the  bridge  was  about  three  inches  above  the 
surface  of  the  contiguous  sidewalk  (pp.  3,  6,  37,  38). 

When  the  claimant  and  his  companion  approached 
the  bridge  she  was  on  the  outside  and  he  on  the  inside 
of  the  walk.  She  stepped  into  a  slight  depression  in 
the  sidewalk,  and  threw  the  claimant  ahead  (pp.  3,  11, 
12,  39,  40).  He  caught  the  heel  of  his  left  foot  on  the 
raised  plant,  and  was  thrown  on  his  hand  and  knees. 
His  left  knee  was  injured  (pp.  3,  4,  5,  6, 12).  After  he 
fell  he  got  up  and  walked  to  the  Bastable  Opera  House 
on  Genesee  street  (pp.  4,  8,  60,  61). 

There  were  no  liglits  on  the  bridge  but  there  was  an 
electric  light  in  the  renter  of  the  street  50  or  60  feet 
distant  (p.  7).  It  was  light  enough  for  him  to  see  what 
he  stumbled  on  (p.  42),  and  after  he  fell  he  got  up  and 
looked  at  the  place  (pp.  5,  36,  37).  He  saw  the  plank 
was  raised  about  three  inches  higher  than  the  sidewalk 
(pp.  5,6). 

Salina  street  bridge  is  one  of  tlie  most  frequented 
thorouglifaies  in  tlie  city  of  Syracuse,  and  the  side  of 
the  bridge  on  wliifli  the  claimant  fell  was  more  used 
than  the  otlier  -side  (pp.  7,  43). 

The  al)ove  is  an  epitomized  statement  of  the  claim- 
ant's account  of  how  he  was  injured,  with  a  brief  de- 
scription nf  tlie  situation  on  the  evening  of  March  21, 
1907,  from  which  it  will  have  to  be  determined  whether 
the  claimant  is  entitled  to  recover  or  not. 
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During  the  month  of  March  there  was  no  canal  navi 
gation.  So  far  as  the  State  was  concerned,  the  bridge 
was  out  of  commission  from  the  disfjontinuance  of  nav- 
igation in  the  fall  until  the  opening  of  the  canal  in  the 
spring.  The  bridge  was  then  not  being  used  by  the 
State,  and  during  this  period  the  State  practically  re- 
linquished control  of  it;  it  kept  no  flagman,  tenders  or 
employees  upon  it,  and  the  use  and  care  of  the  bridge 
was  assumed  by  others.  It  was  kept  lowered  for  the 
accommodation  of  a  surface  railroad  company  and  the 
convenience  of  the  citizens  of  Syracuse. 

Whether  it  was  the  duty  of  the  State  to  keep  the 
bridge  even  with  the  sidewalk  where  it  touched  the 
street,  or  the  obligation  rested  on  the  city  to  maintain 
the  sidewalk  level  with  the  bridge  where  the  street 
came  in  juxtaposition  with  the  bridge,  are  questions 
which  will  be  passed  without  decision,  and  we  will  pro- 
ceed to  a  consideration  of  the  claimant's  proposition. 
That  it  was  negligence  on  the  part  of  the  State  to  per- 
mit the  plank  on  the  bridge  to  be  raised  3  inches  higher 
than  the  surface  of  the  street. 

The  Salina  street  bridge  is  one  of  the  most  fre- 
quented thoroughfares  in  the  city  of  Syracuse,  tliou- 
sands  of  its  population  have  crossed  and  recrossod  the 
bridge  where  this  plank  .or  elevation  was  without  mis- 
fortune (See  Farvo  v.  Troy  Bridge,  4  A.  D.  2+1 ). 

It  cannot,  therefore,  be  claimed  that  this  elevat'on 
was  so  inherently  dangerous  that  ona  would  reason- 
ably anticipate  accidents  therefrom.  The  plank  was  not 
sncha  defect  that  common  experience  would  naturally 
suggest  that  injury  was  likely  to  be  caused  by  it.  If 
it  was  a  defect  it  was  a  trivial  one.    The  courts  have 
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held:  Municipal  corporalions  are  not  chargeable  with 
negligence  where  an  accident  which,  according  to  com- 
mon experience  was  not  likely  to  happen,  happens  to  a 
traveller  by  reason  of  some  slight  defect  in  a  street, 
from  which  danger  was  not  reasonably  to  be  expected 
(Belfz  V.  Yonkcrs,  148  N.  Y.  67;  Hamilton  v.  Buffalo. 
173  N.  Y.  72;  Hubbeli  v.  Yonkers,  104  N.  Y.  434; 
Strutt  V.  Brooklyn  R,,  18  A.  D.  13t;  O'Dwyer  v. 
O'Brien,  13  A.  0.  570;  Stringham  v.  Hilton,  111  N.  Y. 
188.) 

In  Hamilton  v.  Buffalo,  supra,  the  defect  was  a  V- 
shaped  hole  in  a  crosswalk,  34  inches  long,  12  inches 
wide  and  4  inches  deep. 

In  Beltz  V.  Yonkerw,  supra,  a  depression  in  the  mid- 
dle of  a  flagged  sidewalk,  the  depth  of  the  thickness  of 
the  surrounding  flagging,  caused  by  the  removal  of  a 
small  broken  piece  of  stone. 

In  Strutt  V.  Brooklyn,  K.,  supra,a  hose  3  or  4  inches 
in  diameter  stretched  acro.ss  a  wharf. 

The  claimant  had  crossed  the  bridge  before;  he  knew 
the  condition  and  the  elevation  of  the  plank.  There 
was  an  electric  light  in  the  street.  It  was  light  enough 
for  him  to  see  the  place  wliere  he  stumbled,  and  to  ex- 
amine it  after  he  fell.  Yet  he  thoughtlessly  walked  on 
—  presumably  preoccupied  — without  prudence,  or 
care,  or  watchfulness  against  peril.  (Buckley  v.  West- 
thester  Co.,  93  A.  D.  436;  O'Duyer  v.  O'Brien,  13  A. 
D.  570;  Split torf  v.  State,  108  N.  Y.  205;  Coleman  v. 
Cent.  R.,  98  A.  D.  349;  Larson  v.  M't'g.  Co.,  104  A.  V. 
76;  Williams  v.  Port  Lyden,  62  A.  D.  490.) 
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A  serious  impeiiimeiit  to  any  recovery  by  the  claim- 
ant is  the  doubt  whether  the  present  condition  of  his 
knee  is  due 

1.  Entirely  to  his  fall  on  March  21st,  or 

2.  To  lack  of  subsequent  proper  medical  treatment 
which  aggravated  the  injury,  and  caused  the  present 
condition  of  the  knee,  or 

3.  To  natural  disease. 

The  claimant  testified  that  after  he  fell  he  walked  to 
the  Ba&tahle  Opera  House,  in  Genesee  street  {pp.  4,  8, 
60,  61),  and  sat  there  during  part  of  the  performance 
(p.  22).  When  he  left  the  theater  he  walked  to  a  car, 
and  on  leaving  the  car  walked  to  his  home  (pp.  60,  61), 
The  accident  happened  on  Thursday;  oa  the  Saturday 
following  he  walked  4  blocks  to  his  store,  worked  in 
and  about  the  store,  and  walked  with  a  cane  4  blocks 
home  at  night  (pp.  56,  60,  61). 

If  there  was  at  this  time  a  dislocafion  of  his  knee,  or 
a  ruptured  ligament,  as  is  suggested,  it  would  have 
been  almost  impossible  for  Mm  to  have  done  this 
(pp.  56,  57,  58). 

He  fell  on  March  21,  1907,  and  from  that  time  until 
December  of  the  same  year,  he  called  in  no  surgeon  to 
examine  his  knee,  and  received  no  proper  medical 
treatment  for  his  alleged  injury.  He  applied  ointments 
and  liniments  apd  such  other  remedies  as  were  sug- 
gested to  him. 

In  December,  1907,  Dr.  Saxor  examined  the  knee 
(p.  14).  A  period,  therefore,  of  more  than  8  months 
had  elapsed  since  he  was  hurt  before  Dr.  Saxer  ex- 


.y  Google 


54  Hyhes  v.  The  State  of  New  York. 

opinion  of  the  Conrt,  per  Murbay,  J. 

amined  the  injury.  Dr.  Saxer  described  the  condition 
of  the  knee  as  he  found  it  in  December,  1907.  But  the 
doctor  also  testified :  he  did  not  believe  a  proper  diag- 
nosis was  made  in  the  case  (p.  15) ;  that  if  the  claiiuant 
had  been  put  to  bed  after  the  injury  with  a  plaster  of 
paris  cast,  his  condition  possibly  might  have  been  cor- 
rected (pp.  15,  23,  24),  and  that  the  continued  use  of 
the  knee  aggravated  the  injury  (p.  27). 

Dr.  Vandeveer  examined  the  claimant  March  24, 
1909,  and  found  him  suffering  from  tuberculosis  of  the 
knee  in  the  quiescent  stage,  and  expressed  the  opinion 
"  that  this  condition  of  tuberculosis  of  the  knee  was 
caused  by  the  accident  "  (pp.  2,  3).  He  further  testi- 
fied he  did  not  think  the  claimant's  injury  had  been 
properly  treated,  and  he  believed  if  it  had  been  prop- 
erly treated  "  he  would  have  had  a  much  better  knee 
than  he  has  at  the  present  time,"  and  that  the  use  of 
the  knee  for  these  8  months  aggravated  the  injury 
(pp.  7,  8). 

Dr.  McLennon  was  called  as  a  witness  on  behalf  of 
the  State,  and  after  an  examination  of  the  claimant 
testified  "  he  believed  the  claimant's  condition  was  due 
to  tuberculosis  of  the  knee."   (pp.  56,  57,  58,  et  seq.) 

It  was  incumbent  on  the  claimant  to  prove  his  condi- 
tion was  the  result  of  the  alleged  injury  which  he  re- 
ceived when  he  fell  at  the  bridge.  If  the  present  con- 
dition of  the  knee  was  caused  by  want  of  a  proper 
diagnosis,  or  from  improper  medical  treatment  which 
has  aggravated  the  injury,  or  caused  the  development 
of  natural  disease,  it  would  be  difficult  to  apportion 


.y  Google 


Johnson  v.  The  State  of  New  Yoek.  55 

Stat^nent  of  ea«e. 

these  speculative  causes,  and  it  is  just  as  probable  that 
his  condition  is  the  result  of  one  cause  as  the  other. 
{Wilson  V.  N.  T.  City,  101  A.  D.  18.) 

I  am  of  opinion  that  the  State  has  not  been  shown 
negligent ;  that  the  claimant  was  guilty  of  contributory 
negligence;  that  the  claimant  has  not  preponderately 
proven  that  the  condition  of  his  knee  was  the  exclusive 
sequence  of  his  fall  at  the  bridge. 

I  am  further  of  the  opinion  that  the  claim  should  be 
dismissed  and  judgment  given  for  the  State. 

Swift,  P.  J.,  and  Eodenbeck,  J.,  concur. 


Jane  B.  Johnson,  Claimant,  v.  The  State  of  New 

YOBK. 

Claim  No.   8927. 

Claim  for  CompenBation  tor  Appropriation  of  Land  in  Town  o[  White- 
Iiall,  County  of  Washington. 

Wood  creek,  nhich  formed  part  of  the  ordinary  loute  o!  travel  be- 
tween the  Hudson  river  and  Lake  Champlain  from  earliest  times,  and 
wae  vised  by  the  Indians  and  Inter  by  the  Colonists,  was  repardpd  oa 
DavigKble,  Knd  in  tlin  patent  front  the  English  Crown  to  Ptiilip  Skene, 
was  excepted  and  reserved  "as  a  common  highway  tor  the  benefit  of 
the  public." 

Philip  Skene  having  been  attainted  of  treason  by  the  Le^i^'lature 
vf  the  State  of  New  York  in  1779,  and  bis  lands  sold  by  the  Cora- 
miBsioners  of  Forfeiture,  those  clniming  under  the  Skene  patent  have 
no  interest  in  the  bed  of  Wood  creek,  and  the  State  may  take  a  pnrtion 
thereof    for    its   canal    system    without    compensation    to    t)ie    riparian 

The  State  having  taken  certain  adjacent  land  for  canal  purposes 
the  courts  may  not  eompel  it  to  take  additional  lands  which  may  be 
Hooded  If  the  high  navigable  at^ige  of  the  canal  should  ever  be  reached. 
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and  such  lands  not  being  neceaaHry  for  ordinary  use  and  their  flooding 
being  only  a  possibility  or  contingency,  the  damage  thereto  is. specu- 
lative and  not  to  be  considered  in  fixing  the  award  ior  the  lands  taken. 
Semhle:  For  such  damages  if  lliey  abould  ever  occur  the  owner  may 
have  a  further  claim  against  the  State. 

EoDENBECK,  J.,  dissenting. 

A  patent  from  the  State  which  reserves  \)food  creek  aa  a  "  common 
highway  for  the  benefit  of  the  public"  rescrvcB  simply  an  easement  il^ 
the  public  and  does  not  deprive  the  owners  of  land  bordering  upon 
the  creek  of  riparian  rights,  although  their  conveyances  merely  go  tft 
low  water  maric  {I.eicia  Eminent  Domain,  i  Tlj  L.  1903,  ch.  148,  a& 
amended  by  L.  1906,  ch.  365;  L.  Ifl07,  ch.  394;  L.  190T,  ch,  404;  L, 
IflOT,  ch.  710;  L.  1909,  ch.  196;  L.  1908,  oh.  608;  L.  1908,  ch.  195J. 

In  appraising  the  compensation  for  tlie  permanent  appropriation  of 
a  part  of  a  farm  the  value  of  the  lanil  actually  taken  must  be  allowed, 
and  in  addition  thereto  ail  the  damagea  that  result  to  the  remainder 
of  the  farm,  including  the  flooding  of  a  part  of  the  remainder,  which 
results  from  the  construction  and  operation  in  a  skillful  manner  of 
the  improvement  as  planned  (KonJoipA  Eminent  Domain,  p,  152;  Leai» 
Eminent  Domain,  g  507;  S-ulherland  on  Damages,  S  1084;  Henderson 
Y.  A'.  Y.  C.  11.  R.  Co.,  78  N.  Y.  433;  Kerr  v.  TTcsf  Shore  B.  K.  Co.,  127 
N.  Y,  269;  Kyle  v,  Anftiim  and  Roehcsier  R.  R.  Co.,  2  Barb.  Ch.  48; 
I'umpellg  v.  Green  Bay  Co.,  13  Wall.  81;  Van  Schoick.  v.  Del.  4  Rar. 
Canal  Co.,  20  N,  J.  L.  R.  249). 

It  ia  not  an  improvement  of  the  navigation  of  a  narrow  creek  whera 
the  State  intercepts  its  windings  with  an  entenaive  canal,  thereby  aub- 
stituting  an  arlificial  channel  for  the  natural  stream  and  changing 
the  riglits  of  the  parlies  with  respect  to  the  use  of  the  water  course. 
{State  Constitvtion,  Art.  7,  §  O 

The  Slate  has  the  right  to  improve  the  navigation  of  a  stream  nav- 
igable  in  fact,  but  the  exercise  of  this  authority  is  subject  to  the 
provisions  of  the  State  and  Federal  Constitution  requiring  compensa- 
tion to  he  made  when  private  property  is  taken  [Oihhons  v.  Ojden, 
9  Wlieaf,  1;  Sage  v.  Maijor,  154  N.  Y.  61;  Scranton  v.  Wheeler,  179 
U.  S.  141;  aihson  Y.  V.  S.,  166  U.  S.  2C9;  Federal  ConatHvUon,  Art.  E; 
Btale  Canst  it  iition.  Art.  I,  §  6;  Canal  Fund  v.  Kempihall,  28  Wend. 
404;  Sviith  V.  Cilif  of  Rochester,  92  N.  Y.  463;  Waller  v.  Slate,  141 
N.  V.  B79;  Lakende  Paper  Co.  v.  State,  15  A,  D.  169;  Pampelly  r. 
Green  Bay  Co.,  13  Wall.  160;  United  Stales  V.  Lynah,  188  U,  S.  446; 
Lowndes  v.  United  Stales,   105  Fed.  R.  8331. 

The  right  of  abutting  owners  to  use  the  water  of  a  stream  navigable  in 
fact  for  purposes  of  navigation  or  other  riparian  uses  is  a  property  right 
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luider  the  Constitution  and  cannot  be  taken  for  the  public  use  without 
making  compensation  therefor  {Foralcr  v.  Scott,  136  N.  Y,  557;  Pape 
V.  N.  Y.  &  Harlem  It.  It.  Co.,  74  A.  D,  188;  Btoreg  v.  N.  Y.  El. 
K.  R.  Co.,  BO  N.  V.  122;  Kahr  v.  Met.  FA.  R.  K.  Co.,  104  N.  Y.  268; 
Reining  v.  N.  Y.  L.  <t  TC.  R.  R.  Co.,  128  N.  V.  157;  Uuhlker  V.  HarUm 
R.  R.  Co.,  197  U.  S.  568;  Matter  of  Brooklyn  Union  Et.  R.  R.  Co.,  155 
A.  D.  Ill;  Bvtth  Avenwe  E.  R.  Co.  v.  Kerr,  72  N.  Y.  330;  People  V. 
Sturtevant,  9  N.  Y.  263;  Lewis  Eminent  Domain,  S  73,  J  98;  Oould 
on  Waters,  S  204;  Cool^  Constitutional  Limilalions,  7tb  ed.,  p.  283; 
Morgan  v.  Kin?,  35  N.  Y.  454;  Kumaey  v.  "N.  E.  d  B.  R.  R.  Co.,  133 
N.  Y.  7»i  Saunders  v.  N.  Y.  O.  A  II.  R.  R.  Co.,  144  N.  Y.  75;  Toum 
of  Brookhavta  V.  Smitk,  188  N.  Y.  74;  Matter  of  City  of  Jieto  York, 
168  N.  Y,  123;  Lewis  Eminent  Domain,  i  243;  Oilstnger  v.  Savgerties 
Water  Co.,  86  Hun  172,  Aff.  142  N.  Y,  833;  Crooker  v.  Bragg,  11 
Wend.  260;  Commissioners  of  Canal  Fund  v.  Kcmpshall,  28  Wend.  403; 
Yates  V.  ililicaukee,   10  Wall.  41)7). 

The  State  though  possessing  the  right  to  improve  the  navigation  of 
a  stream  without  mitkiiig  compensation  fur  consequeotial  damages  may 
neTerthelegs  provide  for  nompeiiaation  for  riparian  rights  which  it  In- 
terferes with  under  this  authority  [Barge  Canal  Act,  L.  1B03,  ch.  148;  . 
O'Connor  v.  Pitlsburg,  19  Pa.  St.  190;  Transportation  Co.  v.  Chicago, 
00  U.  S.  656;  t-'niJed  States  V.  Alexander,  148  U,  S.  186;  People  v, 
N.  Y.  C.  £.  H.  R.  R.  Co.,  Appellate  Diviuon,  3d  dept.,  June  24,  1900). 

(Decided  June  7,  1900.) 

The  claimant  is  the  owner  of  about  175  acres  of  farm 
land  situated  in  the  county  of  .Washington,  and  border- 
ing upon  Wood  creek.  The  State  has  appropriated  of 
the  farm  6.56  acres  situated  at  the  southerly  end,  and 
bordering  upon  Wood  creek.  The  appropriation  oblit- 
erated a  portion  of  the  creek  bounding  the  farm,  but  a 
part  of  the  creek  still  remains.  It  appeared  that  the 
portion  of  the  remainder  of  the  farm  which  bordered 
the  part  of  the  creek  which  was  not  disturbed  by  the 
appropriation  was  so  low  that  it  would  be  flooded  at 
certain  stages  of  the  water  in  the  improved  Champlain 
canal.  The  questions  which  arose  upon  the  trial  were 
whether  or  not  the  title  of  the  claimant  carried  with  it 
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any  riparian  rights  in  Wood  creek,  whether  or  not  she 
was  entitled  to  he  compensated  for  such  riparian 
rights  as  she  possessed,  and  whether  or  not  she  was 
entitled  to  compensation  for  the  land  outside  of  the 
appropriation,  which  would  be  flooded  by  tiie  operation 
of  the  improved  canal. 

The  following  map  shows  the  relation  of  the  prop- 
erty and  the  parcel  appropriated  to  Wood  creek  and 
the  general  course  of  the  creek: 
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A''.  R.  Holmes,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

Swift,  P.  J.  This  claim  is  for  the  appropriation  of 
6  56/100  acres  of  land  belonging  to  claimant,  being  a 
part  of  a  farm  of  land  in  the  town  of  "Whitehall,  N.  Y., 
taken  for  purposes  of  the  construction  of  the  Barge 
Canal.  This  land  as  described  in  the  notice  of  appro- 
priation and  in  the  deeds  to  claimant  is  bomided  along 
Wood  creek  by  low  water  mark.  But  this  notice  of 
appropriation  contains  this  clause:  "Also  all  the 
right,  title  and'  interest  of  the  reputed  owner  of  the 
lands  in  its  bed  of  said  stream,  and  also  all  her  right, 
title  and  interest  as  riparian  owner." 

On  March  15,  1765,  the  township  in  ■which  the  farm 
is  situated  was  patented  to  one  Philip  Skene,  by  Crown 
patent  of  the  colony  of  New  York.  Wood  creek  in  ques- 
tion ran  through  this  patent,  and  was  excepted  by  the 
Crown  in  said  patent  by  the  following  clause:  "  Ex- 
cepting the  said  Wood  creek  which  is  reserved  as  a 
eonmiou  highway  for  the  use  of  the  public." 

Philip  Skene  was  in  1779  attainted  of  treason  and  his 
land  forfeited  to  the  people  of  the  State  by  an  act  of 
the  Legislature  passed  October  22,  1779,  and  commis- 
sioners were  afterwards  appointed  to  convey  such 
lands  and  rights  as  were  acquired  by  the  State  by 
means  of  the  forfeiture.  Part  of  this  land  was  sold  by 
the  commissioners  to  one  Williams,  and  claimant's  title 
comes  down  from  him,  but  the  boundary  line  of  the 
claimant's  property  stops  at  low  water  mark  in  Wood 
creek.    I  am  of  the  opinion  that  Wood  creek  and  the 
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land  in  the  bed  thereof  were  excepted  in  the  patent  to 
Skene,  and  was  never  owned  bj'  him,  and  could  not  be 
affected  by  the  forfeiture  or  conveyed  by  the  commis- 
sioners, and  that  the  title  thereto  is  in  the  State  of 
New  York  and  was  at  the  time  of  the  appropriation, 
and,  that  being  the  property  of  the  State,  the  State  has 
the  right  to  use  the  same  in  creating  an  improved  high- 
way by  means  of  the  Barge  Canal  without  making  com- 
pensation therefor,  and  that  the  claimant  had  no  par- 
amount right  as  an  owner  of  land  bordering  upon  the 
creek  as  against  the  State,  and  that  the  notice  of  the 
appropriation  of  her  rights  as  riparian  owner  were 
mere  surplusage,  and  could  not  in  any  way  concede 
claimant's  title  to  the  bed  of  the  creek. 

Claimant  also  asks  the  State  to  award  additional 
damages  in  this  proceeding  for  abont  four  acres  of 
land,  which  was  not  appropriated  by  the  State,  but 
which  claimant  alleges  will  be  flooded  if  the  Barge 
Canal  is  completed  upon  its  proposed  plans.  And  one 
of  the  questions  in  the  case  is,  whether  the  claimant 
can  recover  such  damages  in  this  claim? 

If  the  State  in  the  operation  of  the  canal,  floods  more 
land  than  it  has  appropriated,  it  commits  a  trespass 
and  is  liable  for  the  injury  sustained  by  the  owner  of 
the  property.  In  making  awards  to  owners  of  prop- 
erty taken  for  purposes  of  the  Barge  Canal,  this  court 
has  awarded  damages  for  the  value  of  the  land  actually 
taken  and  damage  for  diminution  of  the  remainder. 
Those  were  cases  where  the  damages  could  be  ascer- 
tained and  easily  shown,  and  accrued  at  the  time  of 
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fiJing  the  claim.  But  claimant  has  as  yet  suffered  no 
damage  by  flooding  of  land  by  the  operation  of  the 
Barge  Canal.  How  much  land  may  be  flooded,  if  any, 
is  a  conjecture  and  depends  upon  the  height  of  the 
water  maintained  in  the  canal  after  its  completion.  I 
do  not  believe  an  award  against  the  State  should  be 
made  for  a  contingent  liability.  We  cannot  tell  how 
much  land  may  be  actually  flooded.  If  the  State  paid 
for  the  flooding  of  land  not  taken,  it  would  not  obtain 
title  to  the  land  nor  be  immune  from  further  claims  for 
a  future  flooding. 

In  Rumsey  v.  The  N.  Y.  S  N.  E.  R.  R.  Co.  (63  Ilun, 
300),  it  was  held  that  when  the  defendant  constructed  a 
railroad  in  the  Hudson  river,  cutting  off  access  of 
plaintiff  to  the  river,  that  plaintiff  could  recover  judg- 
ment by  a  series  of  actions  year  after  year  and  that  a 
recovery  was  no  bar  to  an  action  for  a  subsequent  in- 
jury, and  that  the  only  damage  that  could  be  recovered 
was  what  had  accrued  at  the  time  of  the  commence- 
ment of  the  action.  (See  also  Vline  v.  N.  ¥.  Co.  R.  R., 
101  N.  Y.  98;  Pappenhcim  v.  ^f.  E.  R.  Co.,  128  N.  Y. 
436;  Galicay  v.  M.  E.  R.  Co.,  128  N.  Y.  132.) 

These  cases  establish  the  principle  of  law  that  there 
is  no  presumption  of  the  continuance  of  a  wrong  in  the 
future. 

I  am  of  the  opinion  tliat  claimant  cannot  recover  in 
this  proceeding  for  prospective  flooding  which  has  not 
occurred,  and  that  if  the  State  hereafter  floods  lands 
not  appropriated,  its  only  remedy  is  to  pay  damages 
from  year  to  year,  or  to  make  a  new  appropriation  of 
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the  lands  actually  flooded;  and  that  all  the  claimant  la 
entitled  to  recover  in  the  case  is  the  value  of  the  land 
taken  by  the  State,  and  such  damages  for  a  decrease 
in  value  of  the  remainder  as  may  be  shown  from  taking 
the  6  56/100  acres  without  any  prospective  damages 
for  future  trespasses  by  the  State. 

MuBRAY,  J.  For  the  purpose  of  acquiring  land  for 
what  is  commonly  known  as  the. new  Barge  canal,  the 
State  through  its  authorized  officer,  and  pursuant 
to  law,  on  or  about  the  ■26th  day  of  October,  1906, 
served  upon  the  claimant  the  usual  map  and  notice  of 
appropriation,  wherein  the  property  sought  to  be  ap- 
propriated is  described  as  follows: 

"AH  that  piece  or  parcel  of  land  situated,  lying  mid  being  In  tli« 
town  of  Wliiteliall,  county  of  Washingffln,  and  SUto  of  New  York,  m 
sliovm  in  tlie  acronipanylng  map  and  described  as  folloiTB:  Beginning 
at  an  iron  pipe  in  the  property  line  between  the  land  of  Jane  Johnson, 
and  tlie  land  of  Jeremjali  Brown,  said  iron  pipe  being  N.  57°  19'  W. 
305.07  ft.  friim  Sta,  32N+00  of  the  centre  line  of  the  improved 
Champlnin  canal,  tliencc  alung  the  land  of  Jane  Johnson  N.  18°  22'  SO" 
E.  264.58  ft.  to  the  low  wntpr  line  on  the  south  bank  of  Wood  creek; 
thence  easterly  and  sintlierly  aliing  said  low  wat«r  line  to  the  inter- 
Bectiim  with  the  said  property  line  separating  the  lands  of  Jane 
JoliiiBon  from  the  lands  of  Jeremiah  Brown,  thence  along  said  property 
line  X.  84°  08'  W.  010.31  ft.  to  the  place  of  beginning.  6sid  low  water 
line  being  deliTmincd  hy  ofTsets  from  a  bn^e  line  as  shown  on  th* 
accompanying  map  ccnlnining  O.iiC  acres  more  or  less.  Also  all  th* 
right,  title  and  interect  of  tl:e  said  reputed  owner  in  the  lands  In 
the  bed  of  said  stream,  and  also  all  of  her  right,  title  and  interest  as 

In  this  case  the  claimant  contends  she  is  entitled  to 
compensation,  from  the  State,  for  the  appropriation  of 
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her  water  privileges  and  of  riparian  rights  in  and  to 
the  bed  of  Wood  creek. 

Counsel  for  the  claimant  lays  stress  upon  -that  part 
of  the  notice  of  appropriation  which  specifies:  "All  of 
the  right,  title  and  interest  of  the  said  repnted  owner 
in  the  bed  of  said  stream,'*  and  her  right  as  riparian 
owner. 

I  take  it,  however,  that  no  matter  what  the  wording 
of  the  notice  may  be  —  if  the  claimant  is  not  the  owner, 
she  is  not  entitled  to  compensation,  from  the  State,  for 
property  she  does  not  possess.  The  wording  of  the 
notice  of  appropriation  quoted  could  not  give  the 
claimant  title  to  property  she  did  not  own. 

The  notice  seeks  to  appropriate  her  right  as  "  re- 
puted otvner  "  in  the  lands  in  the  bed  of  said  stream. 
The  allegations  of  the  claim  are  taken  as  denied  by  the 
State  by  our  rules  of  practice.  Therefore,  it  is  the  duty 
of  the  court  to  ascertain  what  is  her  right  as  reputed 
owner  in  the  bed  of  said  stream;  to  ascertain  and  flx, 
if  any,  what  compensation  the  claimant  is  entitled  to. 
The  determining  of  the  amount  of  compensation  em- 
braces the  question  of  the  amount  of  land  taken,  and 
the  land  taken  involves  the  question  of  ownership  to 
it,  hence 

The  first  question  discussed  will  be:  Is  the  claimant 
the  owner  of  the  bed  of  said  stream  and  of  such 
privileges  and  rights  t  The  land  sought  to  be  appro- 
priated by  the  State  is  a  portion  of  the  claimant's  farm 
which  lies  in  the  township  of  Whitehall.  This  farm 
was  part  of  a  large  tract  of  land  which  was  originally 
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granted  to  one  Philip  Skene  and  others  by  Crown 
patent  of  the  Colony  dated  March  15,  1765.  This 
patent  granted  25,000  acres  of  land,  through  the  center 
of  it  ran  Wood  creek — the  land  being  described  as 
being  on  both  sides  of  Wood  creek.  In  this  patent 
there  are  several  exceptions  among  which  is  ' '  except- 
ing the  said  Wood  creek  which  is  raserved  as  a  eom- 
raon  highway  for  the  benefit  of  the  public,"  and  again, 
"  also  except  Wood  creek  as  aforesaid  for  a  common 
and  public  highway," 

The  certificate  of  survey  contains  a  similar  reserva- 
tion of  Wood  creek,  and  the  map  made  by  the  Colonial 
Surveyor  Gieneral  shows  the  colored  line  of  boundary 
running  along  the  west  side  of  Wood  creek  at  one 
point. 

Professor  Farrand  in  his  chapter  on  Indian  trails 
and  waterways  (The  American  Nation,  vol,  11,  p.  28), 
states  that  the  routes  of  travel  between  the  Hudson 
and  Lake  Champlain  were  known  as  the  "Grand 
Passes  "  and  says:  "  Still  another  route  between  the 
Hudson  and  Lake  Champlain  was  from  Fort  Edward 
northeast  over  a  portage  to  Wood  creek  and  down  that 
stream  to  the  Lake."  Further  historical  research 
shows  that  this  line  of  travel  by  way  of  Wood  creek  be- 
tween the  Hudson  and  Lake  Champlain 'was  recognized 
from  the  earliest  time.  Wood  creek  was  used  by  the 
Indians  before  the  coming  of  the  Calonists,  and  was 
used  by  the  Colonists  during  the  colonial  period. 

The  exception  of  Wood  creek,  as  a  common  and  pub- 
lie  highway,  in  the  Crown  patent  to  Skene,  viewed  in 
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the  liglit  of  the  then  existing  conditions,  is  of  peculiar 
signifioarce.  I  believe  that  the  exception  was  inteniJed 
to  recognize  Wood  creek  as  part  of  a  well  defined  and 
well  known  route  of  travel  between  the  Hudson  and 
Lake  Champlain;  that  it  considered  the  waters  of 
Wood  creek  as  navigable  and  as  being  then  used  for 
public  transportation.  That  it  amounted  to  a  dedica- 
tion of  the  creek  and  the  navigability  of  its  waters  to 
file  people,  and  was  a  confirmation  of  the  then  existing 
right  of  the  people  to  use  the  navigable  portion  of  said 
creek  as  a  means  of  public  travel. 

In  the  Revolutionary  War  Skene  sided  with  the 
Crown,  and  by  Act  of  the  Legislature  passed  October 
22,  1779,  he  was  attainted  of  treason.  This  act  also 
declared  his  estate  should  be  forfeited  to  the  people  of 
the  State. 

From  this  brief  resume  it  will  be  seen  that  from  time 
immemorial  Wood  creek  was  part  of  a  traveled  route. 
That  the  claimant's  original  predecessor  in  title  never 
had  title  to  the  bed  of  Wood  creek,  but  that  it  was  ex- 
pressly reserved  to  the  public  as  a  highway  for  a  route 
of  travel  between  the  Hudson  and  Lake  Ohamplain. 

In  the  act  of  attainder  referred  to,  it  provided  for 
the  appointment  of  commissioners  with  authority  to 
sell  and  convey  the  estates  of  the  persons  which  had 
been  declared  forfeited.  Section  24  of  this  act  pre- 
scribing the  form  of  the  deed  which  the  Commissioners 
should  execute,  provided  the  deed  should  contain  the 
following  recital : 

"All  and  singular  the  estate,  riglit.  title  am!  intprcst,  in  anil  to  tlie 
said  premisfB.  which  in  consequencp  of  any  cnnvictiim  or  attainder  has 
bwonw  forfeited  or  vested  in  and  tJi  the  said  State." 
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The  portion  of  the  Skene  lands,  which  embraced  the 
claimant's  farm  was  sold  by  th«se  Commissioners 
und«r  this  act  to  one,  Jolin  Williams. 

These  Commissioners  undoubtedly  intended  to  pre- 
serve the  inviolability  of  "Wood  creek  as  a  common 
highway  for  the  benefit  of  the  public,  for  they  used  the 
creek  as  a  boundary  line  dividing  the  lots  sold.  In  no 
case  has  it  been  shown  that  a  lot  crossed  the  creak,  or 
s  deed  made  by  them  granting  the  bed  of  the  creek, 
where  it  was  used  as  part  of  the  navigable  highway. 

Through  various  mesne  conveyances  from  Williams 
the  claimant  became  the  owner  of  the  farm  in  qnestion. 
None  of  .the  deeds  in  the  claimant's  chaia  of  title  pur- 
port to  convey  the  bed  of  Wocd  creek.  In  the  descrip- 
tions, the  boundarj-  line  running  beside  Wood  creek 
stops  at  low  water  mark.  Neither  did  the  claimant 
show  she  nor  her  predecessors  ever  exercised  or. 
clainie:!  exclusive  right  in  tlie  bed  of  or  to  the  waters 
of  Wood  creek. 

The  State  proved  there  had  never  been  any  legisla- 
tive grant  made  by  the  Commissioners  of  the  Land 
Office  to  anyone  of  the  bad  or  waters  of  Wood  creek 
contiguous  to  the  Johnson  farm,  or  on  which  the  John- 
sou  land  abutted,  and  'tliat  in  recent  years  the  State 
had  cleaned  the  bed  or  channel  of  the  creek. 

I  tliink  it  has  been  shown  tliat  Skene  by  his  Crown 
patent  never  became  the  owner  of  Wood  creek;  that 
the  Commissioners  of  forfeiture  did  not  convey  the  bed 
of  Wood  creek  to  Williams;  that  tlie  claimant  pro- 
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duces  no  paramount  title  of  ownership  in  or  to  aaid 
creek  as  against  the  State.  That  from  time  immem- 
orial Wood  creek  was  used  as  part  of  a  route  of  com- 
monieation  between  the  Hudson  and  I^ke  Champlain. 
That  it  was  reseryed  to  the  people  "  as  a  common 
highway  for  the  benefit  of  the  public."  That  the  title 
to  the  creek  has  been  in  the  people  and  is  now  in  the 
State. 

At  the  present  time  the  State  is  engaged  in  a  work 
of  great  public  benefit.  It  is  utilizing  Wood  creek  for 
the  purpose  of  the  new  barge  canal,  canalizing  it  for 
the  public  good.  It  should  be  regarded  as  an  im- 
proved highway  for  the  benefit  of  the  public. 

It  has  been  held  the  State  has  power  to  impress 
navigability  on  any  stream  within  its  boundaries. 
(See  Morgan  v.  King,  35  N.  Y.  454;  City  of  Onwego  v. 
Canal  Co.,  6  N.  Y.  257-266.)  The  waters  of  Wood 
creek  were  determined  navigable  when  the  Crown 
patent  excepted  the  creek  "  for  a  common  and  public 
highway  "  and  reserved  it  for  the  p?opIe  "  as  a  com- 
mon highway  for  the  public  benefit."  The  State  is 
now  improving  the  highway,  the  navigation  of  the 
creek,  for  a  general  public  benefit.  This  ease  would 
therefore  seem  to  fall  within  the  reasoning  of  the  de- 
cision in  Slingerland  v.  International  Co.  (169  N.  Y. 
60  and  cases  cited),  wherein  the  court  held: 

"The  doctrine  must  i>e  rrpar.l.'d  as  RPttlcd  tlint.  wUatevpr  Dip  risUta 
of  the  owner  of  lands  tiorilprinf;  upon,  or  witliili  the  wat.TB  ot,  a 
navigable  stream,  they  must  yielJ  when  the  powers  of  government  am 
called  into  enereise  for  a  peneral  benefit  in  the  iTiiproveniPilt  iif  navijia- 
tion,  and  this  is  true  whether   the  power  bo  exereised  by  the  federal 
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or  State  gavernment.  Lobs  mity  lesult  to  the  individual;  but  be  i» 
Teir.edilegs  at  law.  He  can  liave  no  private  rights  in  the  riven, 
which  are  exempt  from  tlie  requirements  of  a  public  or  governmental 

Mr.  Ladue,  one  of  the  Division  Engineers  employed 
by  the  State  testifies  that  the  high  navigable  stage  of 
the  improved  canal  was  113.9.  (Sten.  Min.,  p.  5.) 
That  if  such  high  navigable  slage  should  ever  be 
reached,  it  would  flood  4.6  acres  more  of  the  claimant 'a 
land  than  the  State  sought  to  appropriate  by  its  map 
and  notice  of  appropriation  (p.  7),  and  that  the  water 
in  the  canal  would  be  more  or  less  controlled  by  the 
dam  at  AVhitehall.      (p.  11.) 

Uix)n  this  state  of  facts  the  claimant  asks  the  court 
to  award  damages  for  4.6  acres  more  tlian  the  State 
seeks  to  appropriate;  upon  the  theory  that  at  some 
time  if  the  water  in  the  canal  should  reach  the  high 
navigable  stage  the  4.6  acres  would  be  flooded. 

The  second  question  discussed  would  be:  Is  the 
claimant  entitled  to  compensation  for  these  4.6  acrest 

The  Barge  Canal  Act  specifies  how  the  State  shall 
acquire  property  for  the  purposes  of  the  canal.  The 
provisions  of  the  statute  have  been  followed  in  this 
ease.  The  State  by  its  map  and  notice  designates  the 
amount  of  the  claimant's  land  it  deems  necessary  to 
take.  It  has  described  it  by  metes  and  bounds  and 
specifies  it  appropriates  6.56  acres.  The  State  as- 
sumes the  responsibility  of  acquiring  all  the  land  it 
deems  necessary  to  appropriate.  This  court  has  often 
awarded  to  claimants  the  value  of  the  land   taken, 
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and  given  damages  for  the  injury  done  to  the  re- 
mainder, or  the  diminlBhed  value  of  the  balance  left. 
But  that  is  not  this  case,  for  here  the  claimant  asks  the 
court  to  compel  the  State  to  take  more  land  than  it  cer- 
tifies it  needs ;  or  to  award  compensation  for  4.6  acres 
in  excess  of  the  amount  mentioned  in  the  notice  of  ap- 
propriation. 

It  was  held  in  Bell  Telephone  Co.  v.  Parker  (187 
N.  T.  303),  that  the  only  property  which  can  be  taken  is 
the  precise  property  designated  in  the  petition. 

In  Johnson  v.  Village  of  Whitney  Point  (102  N.  Y. 
81,  85,  86),  the  court  in  discussing  the  question  says: 

"Ttiey  are  bound  to  lay  it  (the  highway)  out  on  the  precise  line 
deoigiuited  and  follow  the  precise  deBcription  contained  in  the  peti- 
tion. The  petition  wm  required  to  describe  the  lands  taken  "  •  •. 
It  is  true  the  Tariation  is  not  great,  but  if  a  ohange  in  the  center  line 
of  one  rod  oan  be  jaetified,  it  la  difficult  to  see  how  their  power  could 
b«  limited.  Titej  might  change  the  road  for  2  or  3  rode.  We  think 
the  aafe  and  better  rule  ia  to  hold  the  trustees  must  follow  the  prs- 
eiM  description  contained  in   the  petition." 

(See  also  Eckerson  v.  Village  of  Haverstraw,  137  N. 
T.  88;  State  v.  Fisher,  190  N.  Y.  ieS;Hayden  v.  State, 
132  N.  Y.  533-566;  Poughkeepsie  Bridge  Co.,  108  N.  Y. 
475.) 

It  has  always  been  held  that  by  right  of  eminent 
domain  the  public  can  acquire  no  title  to  property 
which  lies  beyond  the  line  of  a  proposed  improvement; 
and  that  tbey  can  take  only  the  land  necessary  for  the 
improvement.  {Burnett  v.  Boyle,  40  Barb.  551; 
Albany  Street,  11  Wend.  149.) 
5 
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Continuing  the  discussion,  it  must  be  boms  in  mind 
that  up  to  the  time  of  the  filing  of  this  claim  no  part  of 
this  4.6  acres  had  been  damaged.  There  had  been  no 
flooding  of  it  by  the  operation  of  the  improved  canal. 
It  had  suffered  no  injury,  and  it  was  beyond  or  outside 
of  the  land  sought  to  be  appropriated  by  the  State. 
Whether  or  no  it  will  be  flooded  in  the  future  depends 
upon  the  water  in  the  canal  reaching  a  certain  height ; 
whether  the  water  in  the  canal  will  be  so  controlled  by 
the  dam  at  Whitehall  as  to  prevent  injury,  and  upon 
other  possibilities  or  contingencies  which  may  or  may 
not  occur  or  happen  in  the  future. 

It  seems  to  me  the  case  falls  within  the  rule  as  to 
speculative  damages  which  prevents  this  being  consid- 
ered by  the  court.  {Joyce  on  Dam.,  Vol.  1,  §  91,  p.  83 ; 
Sedgwick  on  Dam.,  Vol.  3,  §  1086 ;  Sutherland  on  Dam., 
Vol.  4,  §  1071. 

Speculative  damages  are  those  which  rests  on  con- 
jectural circumstances  or  consequences,  which  are  con- 
tingent or  merely  problematical,  possible  or  appre- 
hended, and  concerning  which  the  degree  of  the  prob- 
ability of  their  occurring,  as  a  result  of  the  original 
injury,  does  not  amount  to  a  reasonable  certainty. 

In  estimating  damages  in  condemnation  proceedings 
mere  future  or  prospective  contingencies  or  specula- 
tive damages  should  not  be  considered  as  the  possibil- 
ity of  the  uDskilled  or  improper  construction  of  a 
reservoir;  or  where  land  is  taken  for  a  pipe  line, 
damages  for  the  possible  leaking  of  the  pipes.   {Joyce 
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on  Dam.,  Vol.  1,  §  24,  Vol.  3,  §  2190,  p.  2247,  and  cases 
cited.) 

In  Midway  v.  Erie  Road  {26  Barb.  564^567),  the 
coart  held : 

"Compensation  for  the  actual  loss  sustained  is  the  fundamental 
principal  upon  which  the  law  bases  the  allowance  of  deima^B.  It  will 
not  make  this  allowance  upon  a  calculation  of  speculative  profits;  for 
this  would  be  proceeding  upon  contingencies,  and  would  involve  the 
subject  in  t«o  much  uncertainty  •  •  •;  nor  will  the  law  indemnify 
for  remote  or  indirect  loss." 

Conseqaences  which  are  contingent,  speculative  or 
merely  possible  are  not  to  be  considered  in  ascertain- 
ing damages.  The  measure  of  damages  extends  only 
to  the  direct,  and  not  to  remote  or  contingent  conse- 
quences, and  must  be  determined  as  of  the  time  of  the 
award.  Strohn  v.  Erie  Road,  96  N.  Y.  305,  306;  Coon- 
ley  V.  Albany  57  Hun,  327;  Mott  v.  Lewis,  52  A.  D. 
558;  Stowers  v.  Gilbert,  156  N.  Y.  600;  Brooklyn  Ele- 
vated Road,  105  A.  D.  111. 

In  holding  that  we  cannot  consider  speculative  dam- 
ages to  these  4.6  acres,  I  do  not  think  the  claimant  is 
prevented  from  filing  any  subsequent  claim  for  dam- 
ages, if  actionable  injury  be  done  therein  by  the  State. 
The  State  assumes  the  resjwnsibility  of  appropriating 
as  much  land  as  is  deemed  necessary  for  the  building 
of  the  canal.  If  it  damages  more  land  in  the  future, 
or  injures  the  claimant  beyond  the  present  appropria- 
tion and  the  award  made  therefor,  the  claimant  would 
have  a  subsequent  claim  for  the  loss  suffered.  In 
Hayden  v.  State  (132  N.  Y.  533),  the  court  held  that 
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an  award  made  to  a  claimant  for  a  definite  quantity  of 
land  and  water  taken  is  no  bar  to  the  filing  of  a  subse- 
quent claim  in  case  the  State  thereafter  takes  more 
than  was  covered  by  the  first  appropriation. 

This  decision  was  cited  with  approval  in  Bell  Tele- 
phone Go.  V.  Parker  (187  N.  Y.  305),  and  in  People  v. 
Fisher  (190  N.  Y.  478). 

In  conclusion  I  am  of  the  opinion  that  the  claimant 
has  no  paramount  title  as  owner  in  the  lands  in  the  bed 
of  Wood  creek  as  against  the  State.  That  she  is  enti- 
tled to  no  damages  from  the  State  for  the  State's  using 
the  bed  of  said  stream  and  the  waters  thereof  for  the 
construction  of  the  improved  canal. 

That  the  claimant  cannot  recover  speculative  dam- 
ages for  the  possible  flooding  in  the  future  of  the  4.6 
acres  mentioned.  That  the  claimant  is  only  entitled  to 
recover  the  value  of  the  6.56  acres  appropriated  by  the 
State,  and  such  damages  as  the  appropriation  of  said 
land  has  caused  her. 

EoDENBECK,  J.  Disseutiug.  The  claimant  is  the 
owner  of  about  175  acres  of  farm  laud  situated  in  the 
county  of  Washington  and  bordering  upon  Wood 
creek.  The  State  has  appropriated  of  the  farm  6.56 
acres  situated  at  the  southerly  end  and  bordering  upon 
Wood  creek.  The  appropriation  obliterated  a  portion 
of  the  creek  bounding  the  farm,  but  a  part  of  the  creek 
still  remains.  It  appeared  that  the  portion  of  the  re- 
mainder of  the  farm  which  bordered  the  part  of  the 
creek,  which  was  not  disturbed  by  the  appropriation, 
was  80  low  that  it  would  be  flooded  at  certain  stages  of 
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the  water  in  the  improved  Champlain  canal.  The 
qnestions  which  arose  upon  the  trial  were  whether  or 
not  the  title  of  the  claimant  carried  with  it  ftny  ripar- 
ian rights  in  Wood  creek,  whether  or  not  she  was  enti- 
tled to  be  compensated  for  such  riparian  rights  as  she 
possessed,  and  whether  or  not  she  was  entitled  to  com- 
pensation for  the  land  outside  of  the  appropriation 
which  would  be  flooded  by  the  operation  of  the  im- 
proved canal.  My  colleagues  have  held  that  claim- 
ant's title  included  no  riparian  rights  in  Wood  creek 
on  the  groand  that  the  creek  was  excepted  in  the 
original  grant  made  by  the  State,  and  that  the  con- 
struction of  the  improved  canal  constituted  an  im- 
provement of  the  navigation  of  Wood  creek,  and  that 
she  was  thus  barred  from  any  claim  for  compensation 
for  riparian  rights  and  lastly  that  the  damages  for  the 
flooding  of  lands  outside  the  appropriation  could  not 
be  considered  in  this  proceeding,  but  must  be  re- 
covered in  subsequent  actions.  I  disagree  with  them 
upon  all  three  propositions  and  believe  that  the  State 
did  not  except  Wood  creek  in  its  patent,  that  the  eon- 
stmction  of  the  canal  is  not  an  improvement  of  Wood 
creek  but  an  independent  enterprise  absorbing  Wood 
creek  undertaken  under  its  power  of  eminent  domain 
for  which  compensation  is  provided  by  statute,  and 
that  the  damages  for  the  additional  flooding  to  the  re- 
mainder of  the  property  must  be  considered  in  this 
proceeding. 

Philip  Skene  received  a  crown  patent  of  lands  from 
George  the  Third  on  both  sides  of  Wood  creek  dated 
March  13,  1765,  in  which  Wood  creek  was  reserved 
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"as  a  common  highway  for  the  benefit  of  the  publick." 
This  reservation  was  binding  upon  and  inured  to  the 
benefit  of  Skene  as  a  part  of  the  public  and  to  his  suc- 
cessors in  title,  but  Skene  took  sides  in  the  Revolu- 
tionary War  with  the  British  €rown  and  by  an  Act  of 
the  Legislature  of  1779,  chapter  25,  was  convicted  and 
attainted  of  treason  and  his  land  was  declared  to  be 
forfeited  to  and  vested  in  the  people  of  the  State. 
Sales  of  land  thus  forfeited  were  made  by  the  Com- 
missioner of  Forfeiture  pursuant  to  chapter  64  of  the 
Laws  of  1784,  and  in  the  description  of  these  sales  the 
lands  are  "  bounded  on  the  east  by  Wood  creek  " 
(Book  of  Forfeitures,  p.  4),  and  extend  "  to  Wood 
creek,  then  down  said  creek  as  it  winds  and  turns  to 
the  place  of  beginning  "  (p.  10),  and  contains  no  ex- 
ception or  reservation  of  Wood  creek.  This  language 
would  ordinarily  include  Wood  creek,  but  the  Com- 
missioners could  convey  only  what  Skene  owned,  and 
he  did  not  have  title  to  the  bed  of  the  creek,  but  was 
limited  to  such  rights  in  the  water  of  Wood  creek  as 
was  not  inconsistent  with  its  use  as  a  public  highway. 
The  sale  of  the  Commissioner  of  Forfeiture,  therefore, 
could  not  grant  Wood  creek,  the  title  to  which  Skene 
had  not  acquired,  but  it  did  convey  all  the  interests 
which  Skene  had  under  the  patent  which  included  the 
right  to  have  Wood  creek  through  his  property  main- 
tained "  as  a  common  highway  for  the  benefit  of  the 
publick."  Subsequent  conveyances  recognize  the 
reservation  in  the  early  patent  by  running  the  line  to 
low  water  mark  in  the  creek.  The  conveyance  to 
claimant  begins  "  on  the  west  side  of  Wood  creek  at 
low  water  mark  "  and  runs  "  to  the  waters  of  Wood 
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creek  to  the  place  of  beginning."  This  language  con- 
strued in  connection  with  the  patent  to  Skene  and  the 
sale  by  the  Commissioner  of  Forfeiture  must  be  held 
to  carry  the  title  only  to  low  water  mark.  This  reser- 
vation of  Wood  creek,  however,  is  not  to  be  construed 
as  a  reservation  of  the  creek  for  any  and  all  purposes 
for  aside  from  the  rule  that  reservations  are  to  be  con- 
strued strictly  against  the  grantor  we  have  unmis- 
takable language  in  the  conveyance  itself  defining  the 
reservation  as  a  "  common  highway."  This  reserva- 
tion has  not  been  destroyed  or  limited  since  the  Skene 
patent  for  while  it  became  vested  in  the  State  the  State 
has  not  conveyed  it  by  the  sale  of  the  Commissioner  of 
Forfeiture  or  otherwise.  This  reservation  did  not 
give  the  claim  and  title  to  the  bed  of  "Wood  creek  or  to 
its  waters,  but  it  gave  her  the  right  to  have  Wood  creek 
kept  open  for  her  as  an  abutting  owner  and  for  the 
public  as  a  "  common  highway,"  and  she  had  the  right 
of  access  and  the  right  to  use  its  waters  and  such  other 
rights  as  would  not  interfere  with  this  reservation  as 
a  common  highway.  These  rights  are  certainly  as  ex- 
tensive as  those  which  an  upland  owner  has  in  tide 
water  such  as  the  Hudson  river  and  which  were  defined 
by  Judge  Edmunds  in  his  dissenting  opinion  in  the 
case  of  Gould  v.  B.  R.  R.  Co.  (6  N.  T.  522),  as  follows: 

"  1.  The  right  of  navigating  the  river  to  and  from  his  land,  and  land- 
ing upon  liiB  ahore.  2.  The  right,  under  the  statute,  to  be  prefprred 
in  the  gr&nt  of  a  ferry  right  terminating  upon  his  land  and  in  a  grant 
of  the  soil  under  wntcr  opposite  his  land.  3.  The  rlglit  of  fishing  in 
tlie  river  and  of  using  his  land  in  connection  therewith,  i.  The  right 
to  aecretiona.  5.  The  right  to  use  the  water  in  his  businesa,  what- 
ever it  may  be,  and  for  domestic  purposes.  6.  The  right  to  lade  and 
unlade  upon  the  bank.  7.  The  right  of  wajr  [rom  his  land  to  the 
channel  of  the  river.  8.  The  riglit  to  be  and  remain  a  riparian  owner, 
and  liave  the  wnter  leave  hie  land." 
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These  rights  could  not  be  taken  away  by  any 
declaration  of  the  State  making  the  creek  a  public 
stream  without  making  compensation  and  any  statute 
which  purported  to  obliterate  these  rights  without 
compensation  could  not  withstand  the  test  of  the  Con- 
stitution.    (Morgan  v.  King,  35  N.  Y.  454.) 

But  it  is  contended  that  eren  if  the  foregoing  be 
conceded  the  State  under  its  sovereign  power  to  im- 
prove the  navigation  of  the  creek  had  the  right  to  ap- 
propriate these  riparian  rights  without  making  com- 
pensation. The  work  of  the  State  in  building  the 
Champlain  canal  it  is  claimed  is  an  improvement  of 
the  creek  which  the  State  had  the  right  to  make  with- 
out compensating  claimant  for  any  injury  to  riparian 
rights  so  long  as  her  property  was  not  physically  in- 
vaded. It  is  not  claimed  that  she  is  not  entitled  to 
compensation  for  the  land  actually  taken  by  the  State, 
but  it  is  insisted  that  no  riparian  rights  go  with  this 
land,  first  because  she  acquired  no  interest  whatever  in 
"Wood  creek  through  her  title  and  secondly  because  the 
construction  of  the  Champlain  canal  through  her  prop- 
erty is  an  improvement  of  the  navigation  of  the  creek. 
"Wood  creek  being  a  stream  navigable  in  fact  there  is 
no  doubt  that  the  claimant  had  qualified  rights  in  the 
creek  and  that  her  right  of  access  and  oUier  rights  were 
subject  to  the  improvement  of  the  creek  for  purposes 
of  navigation.  This  is  what  has  been  called  an  "  im- 
plied reservation  "  in  the  State  to  enter  upon  streams 
navigable  in  fact  to  improve  their  navigability.  Under 
this  sovereign  right  the  State  can  enter  upon  streams 
that  are  navigable  in  fact  and  remove  any  impediments 
to  the  full  use  of  the  stream  as  a  navigable  water 


.y  Google 


Johnson  v.  The  State  of  New  York.  77 

Diaxeniing  Opinion,  per  Booenbec'K,  J. 

coarse  subject,  however,  to  this  limitation,  .that  the 
State  may  not  interfere  with  any  property  owned  by 
the  npland  owner  which  is  his  exclusive  property,  and 
is  not  subject  to  the  qualified  interest  reserved  in  the 
State  in  such  streams.  This  right  extends  not  only  to 
tide  waters  and  boundary  streams  like  the  Hudson  and 
Niagara  rivers,  but  to  any  stream  which  is  navigable  in 
fact  and  has  been  used  as  a  means  of  transportation  or 
has  been  duly  declared  navigable  by  a  statute  which 
does  not  run  counter  to  the  Constitution.  This  doc- 
trine is  applicable  to  Wood  creek  since  in  the  earliest 
grants  it  was  expressly  excepted  as  a  "  public  high- 
way," and  has  been  used  as  such  from  the  earliest 
lime.  The  State  has  used  some  parts  of  the  creek,  but 
not  that  portion  abutting  upon  claimant's  premises, 
for  canal  purposes  for  many  years  and  has  passed  acts 
of  the  Legislature  authorizing  the  cleaning  of  the 
creek.  There  is  no  question  here  of  the  navigable 
character  of  Wood  creek  nor  is  there  any  dispute  that 
from  time  immemorial  it  has  been  used  as  a  public 
highway.  These  are  not  the  questions  involved  in  the 
case  at  bar,  but  rather  whether  or  not  the  acts  of  the 
State  in  the  construction  of  the  Champlain  canal 
through  this  section  along  the  line  of  Wood  creek  are 
embraced  within  the  power  of  the  State  to  improve 
navigation  and  constitute  an  improvement  of  Wood 
creek  for  the  benefit  of  the  public.  If  the  acts 
now  being  performed  by  the  State  along  the 
general  line  of  Wood  creek  can  he  construed  as 
an  improvement  of  the  navigation  of  the  creek, 
the  claimant  is  not  entitled  to  compensation  for 
water  rights  or  any  interference  with  Wood  creek,  how- 
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ever  injuriously  it  may  affect  her  property  so  long  as 
there  is  not  an  interference  with  what  is  considered  as 
property  under  the  Constitution.  IE  the  construction 
of  the  Champlain  canal  along  Wood  creek  is  the  exer- 
cise of  the  sovereign  power  of  the  State  to  improve  the 
navigation  of  the  creek  the  claimant  is  merely  entitled 
to  the  value  of  the  land  taken  and  such  damages  as  may 
result  to  the  balance  of  her  property  excluding  all  con- 
sideration of  water  rights  interfered  with  in  improv- 
ing navigation,  but  the  construction  of  the  Champlain 
canal  cannot  be  treated  as  an  improvement  of  the 
navigability  of  Wood  creek  nor  as  the  exercise  of  the 
power  of  the  State  over  water  courses  navigable  in 
fact,  but  must  be  treated  as  an  independent  enterprise 
of  the  State  extending  over  the  entire  State  of  which 
the  Champlain  canal  forms  an  integral  part.  WTien 
the  improvement  shall  have  been  constructed  there  will 
be  no  Wood  creek  in  existence,  but  in  its  stead  an  exten- 
sive canal  which  cannot  be  approached  by  abutting 
owners,  except  by  crossing  the  property  of  the  State, 
with  much  loss  rights  than  theretofore  in  the  water- 
course. There  is  nothing  in  the  act  of  the  Le^slature, 
uuder  which  (he  improvement  is  being  made,  to  war- 
nmt  any  I'ou.lusion  that  the  State  contemplates  the  im- 
provniicnt  of  the  uavlsrnbility  of  Wood  creek.  Bnt 
tiuM','  is  abundnnt  ovidciu-e  that  it  intends  to  build  an 
vulmsod  cnuiil  nhMiir  tlu'  line  of  the  creek.  The  State 
ju  tlu.  const ruciioii  of  tho  euhirged  canal  has  not  fol- 
lowed Iho  .vut.T  lino  of  Wood  creek,  but  has  run  its 
»vmal  a!on>r  a  i-ropos.^J  lino  disregarding  the  winding 
*'l  Ww  «-r,vk.  iuid  micrly  ob:i:,Matiug  it  wherever  it 
sorved  us  purroso  witiun.t  pnyu:,.  any  attention  to  the 
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remnants  of  the  creek  which  were  not  absorbed  in.  the 
line  of  the  canal.  The  act  under  which  the  canal  is 
being  constructed  purports  to  be  one  for  the  improve- 
ment of  the  Erie,  Oswego  and  Champlain  canals.  The 
plans  for  the  construction  of  the  Champlain  canal  do 
not  contemplate  the  improvement  of  Wood  creek,  but 
its  actual  absorption  and  annihilation.  When  the  im- 
provement is  completed  there  will  be  no  Wood  creek 
where  the  improvement  extends,  but  a  canal  200  feet 
wide  and  9  feet  deep.  This  is  not  an  improvement  of 
the  navigation  of  Wood  creek  but  is  an  independent 
enterprise,  and  so  far  as  claimant  has  any  rights  in  the 
stream  she  must  be  compensated  therefor. 

"The  public  rigbt  is  a  right  of  pasaaga  only,  including  the  right 
to  improTS  the  naTigation.  It  ia  Decesearil;  limited  to  the  bed  d[ 
the  a^eam.  •  •  •  The  public  easement  in  a  private  navigable 
ttreain  includes  not  onlj  the  right  to  use,  but  also  the  right  to  im- 
prove.  Tlie  public  maj  make  such  ehauges  and  construct  such  warlca 
in  the  bed  of  the  stream,  as  may  be  deemed  neceaBarj  to  promote  its 
niefulneas  and  efficiencj  as  a  highway."  {Leicia  Eminent  Domain, 
171.) 

Where  the  State  actually  owns  a  watercourse  with- 
out reservation  or  restriction  it  can  use  that  water- 
course for  canal  or  any  other  purpose  without 
making  compensation  to  abutting  owners,  but  in 
tlie  case  of  Wood  creek  as  we  have  seen,  the 
State  has  reserved  it  only  as  a  "  public  highway,"  and 
cannot  change  its  character  by  substituting  an  exten- 
sive canal  in  its  place  without  making  compensation 
for  the  private  and  exclusive  rights  with  which  it  inter- 
fered. If  this  were  not  so  private  rights  on  streams 
navigable  in  fact  throughout  the  State  could  be  de- 
stroyed by  the  State  with  impunity  on  the  plea  that  the 
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acts  constituted  an  improvement  of  the  navigability  of 
the  stream. 

The  Genesee  river  is  navigable  at  its  month  for  sev- 
eral miles,  and  for  many  miles  above  the  rapids 
approaching  the  upper  falls.  The  intervening  space  la 
unnavigable,  being  broken  by  three  abrupt  falls  and 
shallow  rapids.  This  unnavigable  part  of  the  river  has 
extensive  water  power  which  has  been  developed  at 
larfre  expense.  If  the  contention  of  my  colleagnes  is 
correct  the  State  can  build  a  by-pass  around  this  un- 
navigable part  of  the  river  and  destroy  the  water 
power  by  dividing  the  water  without  making  compensa- 
tion for  the  damages  done.  This  illustration  is  typical 
of  many  others  all  over  the  State  where  large  capital 
has  been  invested  upon  a  well  known  interpretation  of 
the  law,  which  should  not  he  disturbed  now  because  the 
State  needs  the  wafer  for  canal  purposes.  Each  case 
must  be  decided  upon  its  own  facts  and  upon  the  facts 
as  here  presented  the  State  is  not  improving  the  navi- 
gation of  Wood  creek  but  appropriating  it,  and  must 
pay  for  such  private  and  exclusive  rights  constituting 
property  as  it  takes.  This  seems  to  be  the  view  taken 
by  the  State  autliorities  when  the  improvement  was 
planned  for. 

The  act  under  which  the  improvement  is  being  made 
provides  for  the  issuance  of  bonds,  the  making  of  plans 
and  tlie  manner  in  which  property  may  be  taken,  and 
provides  that  when  the  State  Engineer  takes  posses- 
sion and  uses  any  "  lands,  structures  and  waters  "  for 
the  purpose  of  the  Champlain  canal,  compensation 
shall  be  agreed  upon  between  the  owner  and  the  State 
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Appraiser  which,  upon  a  failure  to  come  to  an  agree- 
ment, ^all  be  determined  by  the  Court  of  Claims  (L. 
1903,  ch.  147,  amended  L.  1906,  eh.  365;  L.  1907,  ch. 
394;  L.  1907,  ch.  494;  L.  1907,  eh.  710;  L.  1908,  ch.  196; 
L.  1908,  ch.  508,  and  L.  1908,  eh.  195).  In  cases  where 
the  Constitution  does  not  provide  for  compensation  it 
is  within  the  province  of  the  Legislature  to  make  pro- 
vision for  compensation,  and  under  the  statute  under 
which  the  improvement  is  being  made  such  compensa- 
tion is  provided.  The  statute  further  provides  that  the 
State  Engineer  may,  "  enter  upon,  take  possession  of 
and  use  lands,  structures  and  waters  the  appropriation 
of  which  for  the  use  of  tiie  improved  canals,  and  for 
the  purposes  of  the  work  and  the  improvement  author- 
ized by  this  act  shall  in  his  judgment  be  necessary," 
(L.  1903,  ch.  147,  amended  L.  1906,  ch.  364;  L.  1908, 
ch,  196.)  An  accurate  survey  and  map  is  then  required 
to  be  made  and  filed,  and  a  notice  of  appropriation  to 
lie  served  upon  the  owner  and  filed,  and  upon  the  fail- 
are  of  the  appraiser  to  agree  upon  the  compensation 
tor  the  lands,  structures  and  waters  appropriated,  the 
Court  of  Claims  is  given  jurisdiction  to  determine  the 
amount  of  such  comiiensation.  It  is  under  this  pro- 
ceeding that  the  claimant  Ik  in  court,  and  under  this 
proceeding  taken  under  the  power  of  eminent  domain, 
tile  claimant  is  entitled  to  compensation  for  any  pri- 
vate or  exclusive  rights  owned  by  lier  which  are  pro- 
tected by  the  Constitution,  and  among  those  rights  is 
the  right  to  use,  enjoy  and  transfer  her  land  to  which 
slie  has  title,  and  the  riparian  rights  attached  to  it, 
until  such  rights  are  extinguished  by  agreement  or  by 
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proceedings  taken  in  accordance  with  the  Constitution 
upon  due  compensation. 

If  the  claimant  has  rights  in  Wood  creek  of  which 
she  cannot  be  deprived,  under  the  legal  guise  of  emi- 
nent domain,  or  upon  the  specious  plea  of  improving 
navigation,  a  further  question  arises  as  to  her  right  to 
compensation  in  this  proceeding  for  the  flooding  of 
about  4  acres  of  land  in  addition  to  the  land  actually 
designated  in  the  notice  of  appropriation.  There  is  no 
dispute  about  her  right  to  recover  for  6.56  acres  of  her 
farm  actually  taken,  and  for  the  damages  that  may  be 
caused  to  the  portion  of  the  farm  remaining,  but  it  is 
contended  that  the  damages  caused  by  the  flooding  of 
the  additional  four  acres  of  the  balance  of  her  farm  are 
not  to  be  estimated  as  a  part  of  the  damages  to  the  re- 
mainder of  her  farm,  and  are  not  such  as  can  be  ap- 
praised in  this  proceeding,  but  must  be  assessed  from 
time  to  time  as  a  claim  therefor  maybe  presented  after 
the  improvement  has  been  completed.  It  may  be  re- 
marked in  passing  in  connection  with  this  phase  of  the 
case,  that  if  as  contended  the  construction  of  the  canal 
is  an  improvement  of  Wood  creek  the  claimant  would 
not  be  entitled  to  any  damages  to  the  remainder  of  her 
farm,  except  where  there  was  a  physical  invasion. 
The  position  that  the  claimant  is  not  entitled 
to  recover  for  the  additional  flooding  is  based 
upon  the  view  that  the  damages  due  to  flooding 
are  speculative  and  such  as  the  law  will  not 
allow  the  court  to  take  into  account,  but  there  is 
evidence  that  after  the  canal  has  been  constructed  as 
planned  at  certain  stages  of  the  water  in  the  canal  no 
matter  bow  skillfully  the  work  is  done  the  four  acres 
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will  be  flooded  and  the  remainder  of  her  farm  depreci- 
ated to  that  extent.  They  lie  on  a  portion  of  the  old 
creek  which  does  not  fall  within  the  lines  of  the  im- 
proved canal,  but  is  connected  at  both  ends  with  the 
canal  so  that  the  elevation  of  the  water  in  the  aban- 
doned channel  of  the  creek  will  always  be  the  same  as 
that  in  the  canal.  No  provision  is  made  by  the  State 
for  keeping  the  water  confined  in  this  channel  by  rais- 
ing the  banks  of  the  creek  or  otherwise,  and  the  banks  > 
are  so  low  as  compared  with  those  of  the  canal  that  at 
certain  heights  of  the  water  in  the  canal  the  water  will 
flow  over  the  banks  of  the  creek  upon  claimant's  re- 
maining land.  The  State's  engineer  had  not  made  com- 
putations as  to  additional  flooding  except  under  con- 
ditions when  the  water  in  the  canal  was  at  a  height  of 
113.9,  which  was  the  highest  point  to  which  the  water 
could  be  raised  in  the  canal  and  boats  navigated,  and 
at  that  height  he  testified  that  4.6  acres  of  land  of  the 
remainder  of  the  farm  would  be  flooded.  He  also  testi- 
fied that  the  ordinary  stage  of  water  in  Wood  creek 
was  108,  and  that  the  low  water  level  at  which  boats 
could  be  navigated  in  the  canal  was  112.  Thus  it  ap- 
peared that  during  navigation  season  the  water  in  the 
old  channel  of  Wood  creek  through  claimant's  remain- 
ing land  would  be  at  least  4  feet  higher  than  the  ordi- 
nary stage  of  Wood  creek,  and  might  reach  5.9  feet 
above  the  ordinary  stage  of  the  water  in  the  creek.  The 
engineer  called  on  behalf  of  the  claimant  testified  that 
the  section  of  the  farm  that  remains,  and  which  adjoins 
the  old  channel,  showed  elevations  from  111  to  a  little 
over  112,  so  that  some  of  it  lies  a  foot  below  the  eleva- 
tion of  the  water  which  must  be  maintained  in.  tiie 
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canal  in  order  to  navigate  boats.  He  also  testified  that 
the  elevation  of  the  bank  of  Wood  creek  at  the  old 
channel  was  about  112.5,  and  that  about  four  acres 
would  be  covered  during  navigation  season.  This  is 
not  contradicted  by  the  State's  engineer.  The  facts 
stand  proved,  therefore,  that  during  the  navigation 
season,  when  the  water  in  the  canal  is  at  the  lowest 
level  at  which  boats,  can  be  navigated,  about  four  acres 
of  claimant's  land  will  be  flooded  and  rendered  useless 
for  agricultural  purposes.  This  will  continue  year 
after  year  so  long  as  the  canal  is  maintained  and  oper- 
ated as  at  present  planned,  and  results  from  the  im- 
provement itself  and  not  from  any  negligence  in  the 
manner  of  its  construction.  If  the  present  plans  are 
carried  out  in  the  most  skillful  manner  the  flooding 
will  occur,  and  the  result  is  not  to  be  attributed  to 
negligence  and  improper  construction  which  is  always 
the  subject  of  a  future  claim.  It  must  be  presumed 
that  a  contemplated  improvement  like  this  one  will  be 
done  in  a  skillful  and  workmanlike  manner.  The  State 
migbt  have  raised  the  banks  along  the  old  channel  and 
thus  obviated  the  damages,  but  for  some  reason  it  saw 
fit,  knowing  that  flooding  must  occur,  to  leave  the 
claimant  to  her  legal  remedy  for  damages.  The  pay- 
ment of  these  damages  in  this  proceeding  are  not  in 
the  nature  of  an  additional  appropriation,  but  are  to 
be  classed  with  those  damages  which  result  to 'the  re- 
mainder of  the  property  where  a  part  is  taken.  The 
claimant  is  entitled  to  the  value  of  the  land  taken  and 
to  the  damages  that  result  to  the  balance  of  her  farm, 
of  which  the  flooding  of  the  four  acres  is  a  part.  The 
damages  are  not  speculative  and  are  as  definitely  ascer- 
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tamable  as  any  other  damages  x<>  the  halam-e  of  the 
farm.  It  is  not  a  case  of  goins  out>iile  lines  of  the 
appropriation  and  taking  in  more  property.  These 
damages  are  simply  a  part  of  the  eompensatioD  to 
which  the  claimant  under  the  Con.-tituiion  is  entitled, 
and  when  paid  relieves  the  Stiite  from  all  claims 
arising  from  the  taking  of  the  land  appropriated.  Tt 
is  more  profitable  for  the  iState  to  appraise  the  dam- 
ages in  this  proceeding  than  to  have  recourse  to  an 
assessment  from  year  to  year,  and  the  rule  is  that  nil 
the  damages  resulting  from  the  skillful  construction 
of  the  canal  as  planned  mnst  be  iipprniscd  oiu-e  for  nit. 
The  fact  that  the  flooding  may  not  continue  during  the 
entire  year  creates  no  distinction  and  does  not  bring 
the  case  under  that  class  where  the  damages  result 
from  a  trespass  by  the  State  which  may  be  discon- 
tinued at  any  time,  and  where  the  more  reasonable  rule 
is  an  appraisement  from  year  to  year.  Such  a  rule  is 
not  applicable  to  condemnation  cases,  and  if  it  were 
many  elements  of  damages  now  appraised  as  per- 
manent would  have  to  be  omitted  and  recovered  in  a 
separate  suit,  very  much  adding  to  the  volume  of  use- 
less litigation.     Randolph  on  Eminent  Domain  <:nys: 

"Where  b  corporation  has  ccndemced  an  interest  in  a  tract  of  land, 
it  has  paid  for  the  right  to  nil  things  necessnry  for  the  lawful 
congtniction  and  maintenance  of  the  undertaking,  and  is  under  nn 
fnrther  liability  to  the  owner.  The  compeivsntion  is  conoliisivcly  pro- 
■umed  to  coTer  all  damagea  due  to  such  construction  and  mninterance." 
(Page  168.) 

Lewis  on  Eminent  Domain  says : 

"It  i«  Si  doctrine  often  repeated  in  the  deciBioiis,  that  the  damages 
mait  be  aaseased  once  for  all,  and  that  \Then  once  asscMod  according 
to  law  they  inelnde  all  the   injuries  resulting  from  tlio   particular 
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appropriation  and  from  the  conatniction  aud  operation  of  the  worki  in 
a  reasonable  and  proper  manner  for  all  time  to  come.  {%  565)  ■  *  ■ 
The  authorities  undoubtedly  bold  that  the  aBseaamcnt  of  damages  will 
be  preaumed  to  include  all  damages  which  arise  from  constructing  tbe 
works  in  a  reasonable  and  proper  manner,  having  regard  to  the  ef&ciencj 
of  the  works  on  the  one  band  and  the  interest  of  the  land-owner  on 
ttie  other.  Where  a  subsequent  claim  for  damages  is  made,  arising 
from  the  construction  of  tbe  works,  the  question  will  be  wlietber  the 
works  have  been  constructed  in  a  proper  manner,  and  whether  the 
damage  necessaiilj'  results  from  the  works  as  so  constructed.  If  these 
questions  are  atuwered  in  tbe  affirmative,  then  the  damages  complained 
of  will  be  presumed  to  have  been  considered  in  estimating  the  damages, 
and  no  further  recovery  can  be  bad.  If  they  are  answered  in  the 
negative,  thuo  a  recovery  can  l>e  had  in  an  appropriate  common  law 
action.  If  the  damages  are  assessed  after  the  works  have  been  con- 
structed, all  damages  occasioned  by  such  construction  and  by  the  use 
and  maintenance  of  the  works  in  their  then  condition,  will  be  presumed 
to  have  been  included  and  no  subsequent  action  wilt  lie  therefor." 
(I  687.) 

Sutherland  in  his  work  of  Damages  says : 

"  The  compensation  ia  to  be  estimated  once  for  all  and  according  to 
the  full  measure  of  the  right  which  the  charter  of  the  condemning 
party  gives  it,  and  not  merely  according  to  the  mode  and  time  of  tbe 
eicroise  of  that  right  in  the  first  instance."     (8  J0fl4.) 

In  Henderson  v.  N.  Y.  C.  R.  R.  Co.  (78  N.  T.  433), 
the  court  lays  down  the  rule  to  be  that  the  land  owner 
must  be  awarded  first  the  full  value  of  the  land  taken, 
and  secondly  a  fair  and  adequate  compensation  for  all 
the  injury  he  had  su.stained  or  would  sustain' by  the 
making  of  the  railroad  over  or  across  his  lot. 

In  Kerr  v.  West  Shore  R.  R.  Co.  (127  N.  Y.  269), 
there  had  been  a  condemnation  proceeding  to  acquire 
a  right  of  way  across  the  land  owned  by  plaintiff,  but 
the  plaintiff  made  a  claim  in  the  action  for  cutting  off 
of  the  private  right  of  way  and  his  right  of  access  to 
the  Hudson  river.  The  court  held  that  the  plaintiff 
had  been  compensated  in  the  proceedings  taken  by  the 
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railroad  to  acquire  the  right  of  way  for  the  rights  of 
which  he  had  been  deprived,  and  the  loss  of  property 
which  he  had  sustained  by  the  construction  of  the  rail- 
road. 

In  the  case  of  Kyle  v.  Auburn  d  Rochester  R.  R.  Co. 
(2  Barb.  Ch.  481),  where  it  was  a  question  whether  or 
not  the  jury  had  taken  into  account  the  necessity  on  the 
part  of  the  owner  after  the  construction  of  the  rail- 
road, of  building  bridges  for  his  convenience  in  cross- 
ing the  railroad,  the  court  held  that  in  the  absence  of 
any  proof  to  the  contrary  a  jury  of  appraisers  will  be 
presumed  to  have  acted  upon  the  assumption  that  the 
land  owner  would  be  obliged  to  construct  such 
crossings. 

Mr.  Justice  Miller  says : 

"  Where  real  estate  is  actually  invaded  b;  euperinduoed  additions 
ot  WBf«r,  eartb,  sand,  or  other  material,  or  b;  liaving  any  artiflcial 
Btnicture  placed  on  it  eo  as  to  effectua.!!;  destroy  or  impair  its  uae- 
fulnesB,  it  is  a  taking,  within  tlie  meaning  of  the  Constitution,  and 
that  this  proposition  is  not  in  conflict  with  the  weight  of  judicial 
authority   in   this   country,   and   certainly   not  with   sound   principle." 

-  It  follows  from  these  authorities  and  many  others 
that  might  be  cited  {Pumpelly  v.  Green  Bay  Co.,  13 
"Wall  181 ;  see  also  Van  Schoick  v.  Delaware  (&  Raritan 
Canal  Co.,  20  N.  J.,  Law  R.  249)  that  all  of  the  dam- 
ages resulting  to  the  owner  of  land  which  is  appropri- 
ated for  the  purposes  of  the  improved  canals  must  be 
appraised  at  the  time  of  his  hearing  in  court,  and  that 
an  award  will  be  presumed  to  have  covered  all  of  his 
elements  of  damage  which  have  or  will  result  from  the 
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construction  and  operation  of  the  improvement  in  a 
.  proper  and  skillful  manner  as  provided  by  the  State 
authoriti^. 

I  dissent,  therefore,  from  the  views  of  the  conrt  in 
this  case,  upon  the  ground  that  the  claimant  has  ripar- 
ian rights  in  Wood  creek  ■which  cannot  be  taken  from 
her  without  making  compensation  for  such  damages  as 
she  sustained  and  upon  the  further' ground  that  all  the 
damages  to  the  remainder  of  her  farm  including  the 
flooding  of  the  additional  four  acres  resulting  from  the 
construction  of  the  improvement  as  planned  in  a  skill- 
ful and  workmanlike  manner  must  be  appraised  in  this 
proceeding  as  a  part  of  her  damages. 

Reference  is  made  to  the  opinion  in  the  claims  of 
John  M.  Butler  and  others  and  the  opinion  is  made  a 
part  hereof. 


Btbon  D.  Juckbtt,  Claimant,  v.  The  State  of  New 

TOBK. 
Claim  No.  8181. 

Clatm   for   tlie   N«g;Iigent   Flooding  of   Land   in   the  Operation    of   tbe 
ChunplaJn  Canal. 

Where  the  State  utilizes  b.  creek  oa  a  part  of  its  canal  S7«t«iii  and 

in  leaving  the  creek,  diBcbargea  in  a  negligent  manner  the  aurplua  water 

of  the  canal  into  the  continuing  channel  of  the  creek,  it  is  liable  for 

'  the  damages  occasioned  thereby  to  propertj'  bordering  apon  such  channel. 

(Decided  June  7,  1900.) 

This  is  a  claim  for  the  negligent  flooding  of  claim- 
ant's land  in  the  operation  of  the  Champlain  canal. 
The  property  is  situate  about  three  miles  south  of  the 
village  of  Whitehall  in  the  county  of  Washington.  It  is 
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located  on  Wood  creek  and  some  distance  south  the 
State  has  canalized  Wood  creek,  and  uses  it  as  a  part 
of-  the  canal  system  of  the  State.  Where  the  canal 
leaves  the  creek  the  State  has  coostrncted  various 
gates  and  locks  hy  means  of  which  it  controls  the  dis- 
charge of  water  into  the  canal  in  times  of  high  water. 
Tn  the  year  1905,  the  discharge  of  this  surplus  water,  it 
is  claimed,  was  so  negligently  done  that  damage  was 
caused  to  the  claimant.  The  damages  claimed  are  for 
negligent  flooding  for  June  and  September  in  the  year 
1905.  In  another  claim,  that  of  John  Harris  v.  State, 
No.  8229,  for  the  same  year,  an  award  was  made  to 
Harris  while  a  similar  claim  for  the  year  1906,  by 
Charles  Briggs  was  dismissed.  The  judgment  in  the 
claims  for  1905  and  1906  rests  upon  the  facts  in  each 
case.  (See  Farm  v.  State,  12  C.  of  C.  22;  also  Briggs 
V.  State,  12  C.  of  C.  22.) 

Northrup  R.  Holmes,  for  claimant. 

Edward  B.  O'Malley,  Attorney-General,  and  Daniel 
-  B.  Brong,  Deputy  Attorney-General,  for  the  State. 

BoDENBECK,  J.  This  is  a  claim  for  the  negligent 
flooding  of  claimant's  land  in  the  operation  of  the 
Champlain  canal.  The  property  is  situated  about  three 
miles  south  of  the  village  of  Whitehall,  in  the  county 
of  Washington.  The  property  is  situate  on  Wood 
creek  and  some  distance  south  of  the  property  the 
State  has  canalized  Wood  creek,  and  uses  it  as  a  part 
of  the  canal  system  of  the  State.  Where  the  canal 
leaves  the  creek  the  State  has  constructed  various 
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gates  and  locka  by  means  of  which  it  controls  the  dis- 
charge of  water  into  the  canal  in  times  of  high  wafer. 
In  the  year  1905  the  discharge  of  this  surplus  water,  it 
is  ulaimed,  was  so  negligently  done  that  damage  was 
caused  to  the  claimant  and  it  was  stipulated  upon  the 
trial  that  in  case  it  should  be  held  that  the  State  fras 
liable,  the  amount  of  the  recovery  should  be  $400.  The 
damages  claimed  are  for  negligent  flooding  during 
June  and  September  of  the  year  1905.  In  another  claim 
namely,  that  of  John  Harris  v.  State,  No.  8229,  for  the 
same  year,  an  award  was  made  to  Harris,  while  a  sim- 
ilar claim  for  the  year  1906  by  Charles  Briggs  was  dis- 
missed. It  appeared  in  Briggs'  claim  that  the  State 
had  done  everything  that  could  reasonably  be  expected 
of  it  and  that  it  could  not  be  charged  with  negligence 
for  the  damages  that  were  occasioned  to  the  claimant, 
but  in  the  year  1905,  the  same  degree  of  care  was  not 
exercised  by  the  State,  and  the  facts  in  the  ease  at  bar 
do  not  differ  substantially  from  those  that  appeared  in 
the  claim  of  John  Harris  for  the  same  year,  for  which 
the  present  claim  is  filed.  The  State  has  the  right  to 
discharge  its  surplus  water  from  the  Champlain  canal 
into  Wood  creek,  but  it  cannot  negligently  discharge 
these  waters  to  the  damage  of  the  owners  of  property 
along  the  creek.  In  the  claim  at  bar  it  appears  that 
the  gates  and  locks  were  not  operated  with  such  a  de- 
gree of  care  and  regard  for  the  rights  of  others  as  to 
relieve  the  State  from  liability  and  claimant  should  be 
awarded  the  amount  stipulated  on  the  trial,  to  wit, 
$400. 
■     Swift,  P.  J.,  and  Mueray,  J.,  concur. 
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Henby  Mbnapacb,  an  Infant,  by  Chablbs  Menapacb, 
His  Guardian,  al  litem,  v.  The  State  of  New  Tobk. 


The  claimant,  a  boy  of  eleven  years  of  age,  was  in- 
jured while  stepping  on  the  bevelled  part  of  a  steel 
girder  of  the  State  street  bridge  in  Syracuse.  The 
accident  occurred  on  November  27,  1907.  The  bridge 
was  descending ;  it  had  been  snowing  and  the  snow  was 
packed  on  the  steel  girder  "of  the  bridge  mentioned. 
The  bridge  was  coming  down  in  jerks,  and  when  a 
short  distance  above  the  level  of  the  street  the  claimant 
tried  to  get  on  it;  in  doing  so  he  stepped  upon  the 
snow  packed  bevelled  girder,  slipped  and  was  injured. 
There  was  a  foot  passage  or  sidewalk  over  the  bridge 
at  this  time,  which  was  intended  for  the  use  of,  and 
could  have  been  used  by  pedestrians  when  the  bridge 
was  raised.  The  claimant  under  the  circumstances  of 
the  case  was  guilty  of  contributory  negligence  in  at- 
tempting to  cross  the  bridge  while  it  was  descending. 

(Decided  June  7,  1909.) 

Mjfron  (B  Ryan,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

MxjEBAT,  J.  This  is  a  claim  to  recover  damages  for 
personal  injuries  caused  by  the  alleged  negligence  of 
the  State. 

The  accident  happened  at  the  State  street  bridge  in 
the  city  of  Syracuse  (Sten.  Min.,  p.  3),  on  Sunday,  No- 
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vember  27, 1904  (p.  2),  about  3  o'clock  ia  the  afternoon 
of  that  day.  It  was  a  cold  day  (p.  40),  snow  had  fallen 
(p.  9),  about  an  inch  of  it  lay  on  the  street  (p.  18),  and 
it  was  packed  upon  the  ends  of  the  bridge  In  question 
{p.  27).  There  was  an  elevated  walk  across  the  bridge 
which  pedestrians  could  use  when  the  bridge  was 
lifted  (pp.  5,  6,  33,  34).  The  flooring  of  the  bridge 
rested  upon  a  bevelled  steel  girder  which  extended 
across  the  bridge.  The  bevelled  part  of  the  steel  beam 
was  about  three  inches  in  width.  This  was  desig- 
nated by  the  witness  and  called  a  T-shaped  steel  beam 
(53  etseq). 

At  the  time  of  the  injury  the  claimant  was  nearly  11 
years  of  age,  lacking  one  month  of  his  eleventh  birth- 
day (p.  11).  He  had  been  in  the  habit  of  crossing  the 
bridge  (pp.  12, 13).  The  afternoon  of  November  27th 
was  cold.  The  claimant  was  anxious  to  get  home } "  he 
appeared  to  be  in  a  hurry  "  (p.  40). 

There  were  two  accounts  of  how  the  accident  hap- 
pened. One  given  by  the  claimant  and  the  other  by  a 
State  witness.  It  is  unnecessary  to  discuss  the  verity 
of  one  account  over  the  other  as  they  both  end,in  my 
judgment,  in  the  same  conclusion. 

The  claimant's  version  will  be  given  first.  He  tes- 
tified he  left  the  sidewalk  and  walked  into  the  road  to 
get  on  the  bridge  (p.  6).  That  the  bridge  was  coming 
down  in  jerks  —  it  would  stop  —  pause  a  moment  then 
jerk  down  again  (p.  5-14). 

When  he  got  to  the  bridge  it  was  high  enough  from 
the  ground  for  him  to  raise  his  foot  and  step  on  it 
(p.  14).  There  was  snow  on  the  end  of  the'bridge;  it 
was  a  little  packed  (p.  27)  and  his  foot  slipped  (p.  14) 
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when  he  stepped  with  his  left  foot  oa  the  bridge  (pp.  9, 
22,  23,  25)  his  right  foot  slipped  on  the  snow  (pp. 
23-29).  His  foot  slipped  as  the  bridge  dropped  (pp. 
9-25)  and  his  foot  was  eanght  and  injured  (pp.  3-6). 
He  was  subsequently  taken  to  a  hospital  and  his  foot 
was  amputated  to  the  instep  (p.  10). 

The  other  account  of  the  casualty  was  given  by  the 
State's  witness  Taylor. 

Taylor  testified  he  saw  the  claimant  start  to  climb  on 
the  bridge  (p.  66) ;  that  when  the  lower  part  of  the  steel 
beam  was  a  foot  and  a  half  above  the  ground,  the 
claimant  put  his  right  foot  "  up  on  to  it  "  and  he  kept 
it  there  while  he  lifted  his  other  foot  up  to  the  top  of 
the  bridge  (p.  70).  The  bottom  of  the  steel  beam  was 
about  3  inches  and  his  foot  rested  on  that  (p.  69) .  The 
bridge  was  coming  down ;  when  it  got  about  a  foot  from 
the  ground  he  stepped  on  the  lower  part ;  on  the  beam 
miderneath  the  bridge.  He  stepped  on  that  and  put  his 
other  foot  on  the  top  of  the  bridge  (pp.  61,  62).  I  saw 
him  step  one  foot  on  the  bottom  of  that  beam  and  the 
other  on  the  bridge.  It  was  the  foot  on  the  T-beara 
that  was  caught  (pp.  63,  64). 

The  claimant  was  admittedly  sni  juris.  There  was  no 
contention  he  was  not.  He  appeared  to  be  a  bright,  in- 
telligent youth  and  must  be  held  responsible  for  his 
acts.  (Ward  v.  City,  19  A.  D.  48;  Brenitan  v.  Mayor, 
51  St.  Eep.  617;  Albert  v.  N.  Y.  City,  75  A.  D.  553.) 

Assuming  the  claimant's  testimony  as  to  how  the 
accident  occurred  is  true,  the  application  of  a  few  legal 
principles  should  be  decisive  of  the  ease. 
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The  claimant  saw  the  bridge  coming  down  in  jerks. 
It  would  stop  a  moment  and  then  jerk  down  again. 
While  it  was  a  short  distance  from  the  ground  he  at- 
tempted to  step  on  the  bridge. 

While  doing  this  the  bridge  jerked  again,  his  foot 
slipped  and  he  was  injured.  If  he  had  waited  until  the 
bridge  had  ended  its  downward  course  —  until  it  was 
even  with  the  ground  — he  could  have  stepped  on  it 
without  danger. 

Where  one  attempts  to  get  on  or  to  enter,  or  to  board 
an  object  of  uncertain  or  irregular  movement  or  inter- 
mittant  velocity,  he  must  be  responsible  for  the  peril 
he  assumes  and  the  jeopardy  he  places  himself  in. 

It  has  been  held  boarding  a  moving  train  is  presump- 
tive negligence  per  se.  (Myers  v.  Ant.  R.,  82  Hun, 
36;  Connaughton  v.  Brighton  R.,  13  Misc.  401;  Faber 
V.  Manhattan  B.,  9  Misc.  57 ;  Distler  v.  Long  Island  B., 
78  Hun,  252;  Ehling  v.  Second  Avenue  B.,  60  A.  D. 
616;  Hunter  v.  Cooperstown  B.,  112  N.  Y.  371;  126 
N.  Y.  18;  Solomon  v.  Manhattan  R.,  103  N.  Y.  4S7; 
Phillips  V.  Benselair  R,,  49  N.  Y.  177;  Fremont  v. 
Metropolitan  R.  96  A.  D.  617) 

In  Muhr  v.  N.  Y.  City,  2  N.  Y.  59,  it  was  held 
to  be  contributory  negligence  for  a  foot  passenger  who 
was  on  a  draw  bridge  when  it  began  to  open  to  try  to 
leave  it.  The  converse  of  this  proposition  must  like- 
wise be  true. 

The  claimant  testified  packed  snow  was  on  the  end 
of  the  bridge  and  when  he  stepped  on  it  his  foot  slip- 
ped. When  one  knowingly  puts  himself  in  a  position 
of  danger,  which  a  prudent  person  in  the  exercise  of 
reasonable  discretion  would  avoid  and  from  which 
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damage  and  injury  would  ordinarly  follow  he  is  guilty 
of  contributory  negligence.  (Palmer  v.  Penn.  Co.,  Ill 
N.  T.  488.) 

The  State  provided  a  foot  passage  or  sidewalk  over 
the  bridge  in  question  which  could  be  used  by  pedestri- 
ans when  the  bridge  was  raised  without  danger  or  mis- 
hap. The  plaintiff  ignored  this  safe  passage  and  at- 
tempted to  step  on  the  moving  bridge  in  its  spasmodic 
descent.  He  had  the  choice  of  two  ways,  one  of  which 
was  safe  and  the  other  subject  to  risk.  He  did  not  even 
wait  until  the  bridge  was  level  with  the  ground.  He 
voluntarily  chose  the  way  attended  with  danger  which 
resulted  in  injury.  He  exercised  no  precaution  in  the 
selection  of  a  dangerous  way  but,  being  in  a  hurry,  took 
the  quickest  way,  one  that  was  fraught  with  peril.  His 
want  of  such  prudence  as  an  ordinary  person  would 
use  in  such  a  situation  amounts  to  contributory 
negligence. 

In  Patterson  v.  Hedden  S  Sons  (90  N.  Y.  Supp. 
1069),  the  court  applied  the  following  rule: 

"  When  a  person  having  the  choice  of  two  ways,  one  of  which  is  per- 
feetl;  aaie  and  the  other  of  which  is  subject  to  risk  and  .danger, 
Toluntarilj  choo«e  tbs  latter  and  ia  injured  —  he  is  guilty  of  con- 
tributory negligence  and  cannot  recover."  {See  also  ButIc  v.  General 
Ekclric,  8B  Hun,  4D8,) 

If  the  account  of  the  accident  given  by  the  State  Wit- 
ness Taylor  is  accurate,  that  the  claimant  in  climbing 
on  the  moving  bridge  with  its  uneven  motion  stepped 
on  the  bevelled  part  of  the  steel  girder  three  inches 
wide  beneath  the  bridge  and  his  foot  slipped  from  it, 
the  claimant  is  also  guilty  of  contributory  negligence. 
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In  view  of  the  evidence  and  the  circumstances  of  the 
case  I  am  of  the  opinion  that  no  negligence  on  the  part 
of  the  State  has  been  proven;  that  the  claimant  is 
guilty  of  contributory  negligence  and  that  the  claim 
should  be  dismissed  and  judgment  given  for  the  State. 

Swift,  P.  J.,  and  Rodekbeck,  J.,  concur. 


ArjtEBT  E.  Pbbkihs  and  Othebs,  Claimants,  v.  Thb 
State  of  New  Yobk. 

CUlmB  Noa.  0OE9,  9342. 


N^ligence  on  the  part  of  tbe  State  in  the  alleged  flooding  of  land 
bordering  upon  a  canal  will  not  be  inferred  from  the  bare  fact  that 
before  certain  improvements  were  made  on  the  canal  the  land  was  dry 
and  that  after  the  improvements  the  land  was  wet,  it  being  necessary 
to  show  that  the  water  which  it  is  claimed  caused  the  damage  came 
from  the  canal  and  wsa  due  to  the  State's  negligence. 

(Decided  June  7,  1909.) 

.  The  claimants  are  the  owners  of  about  twenty  acres 
of  land  situated  in  Madison  county,  between  the  West 
Shore  railroad  on  the  north  and  the  Erie  canal  on  the 
south.  It  is  claimed  that  prior  to  the  improvement  of 
the  canal  in  1897  this  land  was  in  a  tillable  condition 
and  that  since  that  time  the  greater  part  of  it  has  be- 
come worthless  on  account  of  seepage  from  the  canal. 
Previous  awards  have  been  recovered  by  the  claimant 
for  damages  to  the  same  land. 
Other  facts  appear  in  the  opinion. 


Fitch  &  Kiley,  for  claimants. 
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Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State, 

RoDENBECK,  J.  The  claimants  are  the  owners  of 
.  about  'twenty  acres  of  land  situated  in  Madison  county, 
between  the  West  Shore  railroad  on  the  north  and  the 
Erie  canal  on  the  south.  It  is  claimed  that  prior  to  the 
improvement  of  the  canal  in  1897  this  land  was  in  a 
tillable  condition,  and  that  since  that  time  the  greater 
part  of  it  has  become  worthless  on  account  of  seepage 
from  the  canal.  Previous  awards  have  been  recovered 
by  the  claimants  for  damages  to  the  same  land.  The 
State  introduced  the  evidence  of  three  witnesses  to  the 
effect  that  they  had  visited  the  property  on  two  or 
three  occasions,  during  the  years  1907  and  1908,  and 
found  it  in  a  dry  condition.  They  testified  that  the 
value  of  the  property  in  the  condition  in  which  they 
found  it  was  from  $5  to  $7  an  acre.  They  described 
the  ten  acres  of  cattails  which  the  claimants  charged 
to  the  wet  condition  of  the  land  as  "  dry  cattails." 
There  wae  no  evidence  introduced  by  the  State  to  show 
what  the  condition-  of  the  land  was  prior  to  the  im- 
provement of  the  canal  in  1897,  or  as  to  its  rental  value 
before  any  interference  by  the  State,  The  claimants 
insist  that  during  the  year  1907,  they  were  deprived  of 
the  use  of  ten  acres  of  so-called  onion  land  and  that 
two  acres  of  beans,  four  acres  of  meadow  and  two  and 
one-half  acres  of  onions  were  partially  injured.  In 
1908  they  make  the  same  claim  for  the  rental  value  of 
ten  acres  of  land  and  in  addition  a  claim  for  damages 
to  four  acres  of  barley  and  two  acres  of  onions.  The 
map  accompanying  the  claim  for  1907  has  parcels  of 
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land  marked  upon  it  "  uninjured,"  and  the  map  ao- 
eompanying  the  claim  for  1908  indicates  that  only  six- 
teen acres  were  affected.  Upon  the  trial  the  claimants 
started  to  show  what  the  damage  to  the  crops  was  but 
finally  came  down  to  proofs  as  to  the  rental  value  of 
the  property.  The  claimants  are  not  entitled  to  the 
full  rental  value  of  the  property  as  some  portions  of 
it  were  usable  and  the  State 's  witnesses  testified  that 
in  the  condition  in  which  they  saw  it  the  land  was 
worth  from  five  to  seven  dollars  an  acre.  The  evidence 
fails  to  reveal  facts  upon  which  the  State  can  be 
chargeable  with  the  loss  which  the  claimants  alleged 
that  they  have  suffered.  The  fact  that  previous 
awards  have  been  recovered  is  not  sufficient  to  estab- 
lish a  liability  since  changes  may  have  been  made  since 
those  awards  which  would  obviate  any  flooding  due  to 
the  acts  of  the  State.  The  claimants  rely  upon  proof 
tliat  before  the  canal  was  improved  in  1897  the  land 
was  dry  and  tillable  and  that  after  the  improvemeni  it 
became  wet  and  untillable.  This  evidence  is  insuCBcient 
to  charge  the  State  with  claimant's  injuries.  Other 
causes  may  have  produced  the  result  which  they  allege 
occurred  immediately  after  the  improvement  of  the 
canal.  The  land  is  hemmed  in  between  the  "West 
Shore  railroad  and  the  canal,  and  there  is  no  evidence 
but  that  the  water  which  found  its  way  upon  the  prem- 
ises may  have  come  from  some  other  source  than  the 
canal.  It  is  not  sufficient  for  the  claimants  in  a  c^e 
of  this  kind  to  show  that  before  certain  improvements 
on  the  canal  were  made,  their  lands  were  dry,  and  that 
after  the  improvements  their  lands  were  wet     This 
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evidence  ahoald  be  followed  by  proof  that  the  water 
which  it  is  claimed  caused  the  damage  came  from  the 
canal  so  as  to  charge  the  State.  The  claimants  have 
failed  to  make  out  a  case. 

Swift,  P.  J.,  and  Murray,  J.,  concur. 


AsTHONr  Post,  Claimant,  v.  The  State  of  New  York. 

Claim  No.  9439. 
Claim  for  Negligence  in  the  Operation  hy  tbe  State  of  a  Canal  Dredge. 

Where  tliere  are  open  and  well  known  defects  in  the  appliances  with 
vhich  a  claimant  ia  working  and  the  place  whci'o  he  is  called  upon 
Iji  da  his  work  is  unsafe,  he  \s  not  chargeable  with  negligence  if  he 
remains  until  injured  if  he  has  1>een  promised  a  reasonable  time  before 
the  accident  that  tbe  defects  would  ba  remedied  and  remained  relying 
upon  theae  prominea.      {,Riae  v.  Eureka  Paper  Co.,  174  N.  Y.  385.) 

(Decided  June  7,  1609.) 

The  claimant  was  employed  on  a  State  dredge  that 
required  anchoring  before  dredging  could  begin.  This 
was  accomplished  by  driving  spuds  or  piles  into  the 
bottom  of  the  water  course  and  fastening  the  dredge  to 
them  by  means  of  a  long  iron  pin.  The  piles  worked 
in  guides  one  on  each  side  of  the  dredge  and  the  piles 
and  guides  were  fitted  into  holes  so  that  the  pile  could 
be  fastened  in  the  guide  by  means  of  an  iron  pin 
shoved  through  the  holes  when  opposite,  and  then  the 
pile  conld  be  driven  fast  into  the  bottom  by  swinging 
tho  boom  and  bucket  first  to  one  and  then  to  the  other 
side  of  the  dredge  thus  forcing  the  piles  down  as  the 
pins  were  inserted  and  withdrawn  alternately  on  either 
side  of  the  dredge  as  the  dredge  tilted  first  to  one  and 
then  to  the  other  side.    The  holes  in  the  pUes  and 


.y  Google 


Post  v.  The  Staib  of  New  Yobk. 


Opinion  of  the  Court,  per  Bodehbeck,  J. 


guides  should  be  opposite  laterally  in  order  to  pennit 
the  iron  pin  to  be  shoved  through  easily  as  the  inser- 
tion and  withdrawal  of  the-pin  had  to  be  quickly  done, 
and  any  obstruction  would  cause  the  pin  to  be  jerked 
about  in  the  hands  of  the  operator.  The  holes  in  this 
instance  were  not  opposite  laterally  and  this  defect 
is  one  of  the  grounds  of  negligence  charged  to  the 
State.  The  boom  and  bucket  swung  around  upon  a 
mast  at  the  bottom  of  which  was  a  circular  platform. 
This  mast  circle  was  in  the  center  of  one  end  of  the 
dredge  and  between  the  two  piles  and  guides.  There 
was  originally  sufficient  space  for  the  workman  to 
stand  between  the  mast  circle  and  the  guides  and 
operate  the  iron  pin,  but  in  this  case  the  mast  circle 
had  been  raised  about  four  inches  and  the  buckler  had 
become  broken  so  that  when  the  boom  and  bucket  was 
shifted  from  one  side  to  the  other  of  the  dredge  it 
worked  unsteadily,  and  on  the  occasion  when  the  in- 
juries occurred  the  mast  circle  had  spread  and  claim- 
ant's hand  was  caught  between  the  mast  circle  and 
the  end  of  the  pin  permanently  injuring  his  band. 
The  condition  of  the  mast  circle  is  charged  upon  the 
State  as  negligence. 

Rebadow  d  Ladd,  for  claimant. 

Edivard  R.  O'Malley,  Attorney-General,  and  Darnel 
E.  Brong,  Deputy  Attorney-Greneral,  for  the  State. 

EoDBNBECK,  J.  The  State  was  required  by  law  to 
furnish  the  claimant  with  a  reasonably  safe  place  in 
which  to  work  and  to  provide  him  with  suitable  and 
reasonably  safe  tools  with  which  to  work,  but  if  the 
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defects  upon  which  negligence  are  predicated  were  so 
open  and  palpable  as  to  be  perfectly  obvious  and 
known  to  the  claimant,  he  is  presumed  to  assmne  the 
risk  himself  unless  he  was  assured  by  some  proper 
authority  a  reasonable  time  before  the  injuries  were 
received,  that  the  defects  would  be  remedied  and  he  re- 
lied upon  the  promises  made  to  him 

There  were  open  and  well  known  defects  in  the  appli- 
ances with  which  the  claimant  was  working  and  the 
place  where  lie  was  called  upon  to  do  his  work  was 
unsafe,  hut  he  had  been  promised  five  or  six  days  be- 
fore the  accident  that  the  defects  would  be  remedied 
and  relying  upon  these  promises  he  remained  until 
injured. 

The  claimant  wa.s  employed  on  a  State  dredge  that 
required  anchoring  before  dredging  could  begin.  This 
was  accomplished  by  driving  spuds  or  piles  into  the 
bottom  of  the  water  course  and  fastening  the  dredge 
to  them  by  means  of  a  long  iron  pin.  The  piles 
worked  in  guides  one  on  each  side  of  the  dredge,  and 
the  piles  and  guides  were  fitted  into  holes  so  that  the 
pile  could  be  fastened  in  the  guide  by  means  of  an  iron 
pin  shoved  through  the  holes  when  opposite,  and  then 
the  pile  could  be  driven  fast  into  the  bottom  by  swing- 
ing the  hoom  and  bucket  first  to  one  and  then  to  the 
other  side  of  the  dredge,  thus  forcing  the  piles  down  as 
the  pins  were  inserted  and  withdrawn  alternately  on 
either  side  of  the  dredge  as  the  dredge  tilted  first  to 
one  and  then  to  the  other  side.  The  holes  in  the  piles 
and  guides  should  be  opposite  laterally  in  order  to 
permit  the  iron  pin  to  be  shoved  through  easily  as  the 
insertion  and  withdrawal  of  the  pin  had  to  be  quickly 
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done  and  any  obstruction  would  cause  the  pin  to  be 
jerked  about  in  the  hands  of  tbe  operator.  The  holes 
in  this  instance  were  not  opposite  laterally  and  this  de- 
fect is  one  of  the  grounds  of  negligence  charged  to  the 
State. 

The  boom  and  bucket  swung  around  upon  a  mast  at 
the  bottom  of  which  was  a  circular  platform.  This 
mast  circle  was  in  the  center  of  one  end  of  the  dredge 
and  between  the  two  piles  and  guides.  There  was 
originally  suflScient  space  for  the  workman  to  stand 
between  the  mast  circle  and  the  guides  and  operate  the 
iron  pin,  bat  in  this  ease  the  mast  circle  had  been 
raised  about  four  inches  and  the  buckler  had  become 
broken  so  that  when  the  boom  and  bucket  was  shifted 
from  one  side  to  the  other  of  the  dredge  it  worked 
unsteadily  and  on  the  occasion  when  the  injuries  oc- 
curred the  mast  circle  had  spread  and  claimant's  hand 
was  caught  between  the  mast  circle  and  the  end  of  the 
pin  permanently  injuring  his  hand.  The  condition  of 
the  mast  circle  is  charged  upon  the  State  as  negligence. 

These  conditions,  however,  were  open  and  well 
known  to  the  claimant  and  their  knowledge  would  re- 
lieve the  State  from  liability  were  it  not  for  the  fact 
that  the  foreman  having  charge  of  this  and  other 
dredges  promised  to  remedy  the  defects  and  partially 
attempted  to  do  so.  The  foreman  knew  that  the  com- 
plaint was  justified  since  others  had  told  him  of  having 
had  their  hands  caught  between  the  mast  circle  and 
the  pier  and  the  claimant  relying  upon  the  foreman's 
promise  to  make  the  repairs  had  the  right  to  remain  at 
work  and  wait  a  reasonable  time  for  the  foreman  to 
keep  his  promise.     From  the  time  of  the  promise  for  a 
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reasonable  period  the  State  assumed  the  risk  of  his 
continuing  to  work  and  the  accident  occurring  but  five 
or  six  days  after  the  promise  which  was  not  an  unrea- 
sonable time  for  the  claimant  to  remain  at  work  after 
having  been  assured  that  the  defects  would  be 
remedied,  the  State  is  liable  to  the  claimant  for  such 
damages  as  he  sustained.  {Rice  v.  Eureka  Paper  Co., 
174  N.  Y.  385.) 

MuBBAT,  J.  This  is  a  claim  to  recover  damages  for 
a  personal  injurj-  suffered  by  the  claimant  in  the  dis- 
charge of  his  duty,  while  employed  on  a  State  dredge 
on  the  Erie  canal  in  the  city  of  Buffalo,  about  11 
o'clock  in  the  forenoon  of  July  28,  1908,  on  the  ground 
that  the  State  failed  to  furnish  a  reasonably  safe  place 
in  which  to  work,  and  projjer  machinery  to  work  with, 
and  that  the  foreman  of  the  Western  division  of  the 
canal,  in  charge  of  said  dredge  and  work,  promised  to 
remedy  certain  defects  wlien  complained  to  about  them. 

The  dredge  was  used  by  the  State  for  the  purpose  of 
dredging  out  the  canal  where  needed.  When  re- 
quired, it  was  moved  to  the  spot  where  work  was  to  be 
commenced  and  anchored. 

On  each  side  of  the  dredge  was  a  spud,  or  anchor, 
like  a  pile,  which  was  held  in  a  vertical  position  by  a 
pin,  and  other  pieces  of  timber,  attached  to  the  dredge, 
known  as  guides.  These  guides  had  three  holes  bored 
through,  with  a  space  between  them  of  10  inches.  The 
anchor  had  15  or  20  holes  with  an  average  distance  of 
14  Inches  between  them;  these  holes,  for  the  proper 
insertion  of  the  pins  were  presumed  to  correspond 
with  the  holes  in  the  guides. 
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The  process  of  anchoring  was  as  follows :  The  boom 
holding  the  bucket,  was  swung  from  one  side  to  the 
other  by  means  of  a  cable  attached  to  the  engine  and 
encircling  a  wooden  platform  known  as  a  mast  cable, 
which  rested  on  supports  above  the  deck;  when  the 
engine  started  the  cable  it  moved  about,  or  around,  this 
mast  circle.  After  the  boom  was  moved  to  one  side, 
its  weight  caused  that  side  to  go  down,  to  be  depressed, 
while  the  other  side  was  raised,  or  "  teetered  "  up. 
The  guides  on  the  raised  side  of  the  dredge  were  lifted 
with  it,  and  the  pin  having  been  pulled  out,  the  anchor 
rested  on  the  bottom.  The  operator  then  inserted  the 
pin  in  the  highest  hole  of  the  guide  which  eorre- 
•sponded  with  a  similar  hole  in  the  anchor.  The  boom, 
with  the  bucket,  was  then  swung  to  the  upper  side,  and 
its  weight  forced  or  drove  the  anchor  down.  This  was 
repeated  on  each  side  until  the  dredge  was  securely 
and  evenly  anchored. 

The  iron  pin  which  was  thrust  into  the  anchor, 
weighed  about  35  pounds.  The  movement  of  the  boora 
made  the  dredge  unsteady,  and  the  operator  had  to 
seize  the  instant  of  time  when  the  holes  came  into 
just  a  position  with  each  other,  to  force  the  iron  pin 
through  one  and  into  the  other. 

The  operator  stood  at  the  deck  line  with  his  body 
bending  partly  over  the  water ;  when  he  was  on  the 
right  side  of  the  dredge,  to  his  left  was  the  revolving 
mast  cable,  and  to  his  right  were  the  guides  and  the 
anchor,  so  that  a  space  of  about  17  inches  was  left  in 
which  to  stand  and  drive  the  pin. 

Tt  was  customary  on  the  dredge  to  hold  the  pin  with 
the  right  hand,  and  place  the  left  hand  at  the  extreme 
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end  of  the  pin ;  the  operator  would  then  force  the  pin 
through  the  holes  when  they  oame  even  with  each 
other. 

Between  the  seasons  of  1907  and  1908,  the  State, 
in  making  repairs  to  the  dredge,  raised  the  mast  circile 
4  inches  higher  above  the  deceit  than  it  had  been  before ; 
this  lifted  it  to  about  one  and  a  lialf  inches  below  the 
lowest  hole  in  the  guide,  and  into  closer  proximity  to 
the  operator's  hand. 

Aronnd  this  mast  was  a  brace  buckle  designed  to 
hold  the  circle  together,  and  close  to  the  mast,  so  as  to 
prevent  spreading  in  the  moving  of  the  boom. 

About  a  week  before  the  accident,  this  part  of  the 
apparatus  broke,  and  the  circle  which  had  been  spread- 
ing, spread  still  further  towards  the  operator. 

In  the  morning  of  July  28,  1908,  the  claimant  stood 
on  the  right  hand  side  of  the  dredge,  in  the  position 
described,  and  while  in  the  performance  of  his  work, 
had  his  left  hand,  which  was  at  the  extreme  end  of  the 
iron  pin  mentioned,  crushed  by  the  mast  circle  as  it  re- 
volved and  spread  in  the  process  of  anchoring  the 
dredge. 

The  crew  of  the  dredge  consisted  of  seven  men,  of 
which  the  claimant  was  one.  Several  times  before  the 
accident,  members  of  the  crew  complained  to  the  fore- 
man, of  the  western  division  of  the  canal,  who  was  in 
charge  of  the  dredge,  about  the  location  of  the  mast 
circle,  tind  the  foreman  promised  to  lower  it,  or  raise 
the  holes  in  the  guide.  About  five  or  six  days  before 
tlie  accident  members  of  the  crew,  including  the  claim- 
ant, again  complained  to  the  foreman,  about  the  dan- 
gerous proximity  of  the  mast  circle  to  the  operator's 
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hand,  and  about  the  broken  turn  buckle.  The  foreman 
promised  the  claimant,  and  the  others  of  the  crew  who 
called  his  attention  to  the  defect,  and  said  that  he 
would  Ret  a  man  to  fix  it  (Sten.  Min.,  53,  54,  61,  65) ; 
that  he  would  have  it  fixed  when  he  could  get  a  man 
(p.  77);  that  he  would  get  it  tixed  some  time.  ("pp. 
52,  53,  54,  74,  77,  78,  81,  87,  88,  92,  93, 121, 122.) 

Tiesen,  the  foreman,  was  called  as  a  witness,  but  he 
didn't  deny  that  these  complaints  were  made  to  him; 
that  his  attention  was  called  to  these  conditions,  and 
that  he  promised  the  claimant  "  to  fix  it  "  as  testified 
by  the  claimant  and  his  witnesses. 

Relying  on  this  promise,  the  claimant  continued  his 
work,  but  before  the  promise  was  redeemed,  or  the 
defect  fixed,  he  niPt  witli  the  accident  mentioned. 

In  the  case  at  bar,  the  deficiencies  complained  of, 
were  open,  apparent  and  visual,  and  the  claimant  had 
knowledge  of  the  defects  and  dangers,  because  he  com- 
plained to  the  foreman,  who  promised  to  remedy  the 
defect  and  remove  the  danger.  He  also  knew  that  the 
promise  had  not  been  kept,  that  the  defect  existed  and 
the  danger  continued,  when  he  commenced  work  on  the 
morning  of  the  accident.  (]>.  (»().!  "Were  it  not  for  the 
Rice  case  supra,  and  the  decisions  of  the  courts  follow- 
ing it,  it  would  be  the  duty  of  this  court  to  dismiss  the 
complaint  herein. 

In  the  ease  of  Rice  v.  Eureka  Paper  Co.  (174  N.  Y. 
385),  the  defects  in  the  machine  complained  of,  were 
likewise  aparent.     The  court  in  its  opinion,  sayst 

"  tTpoo  these  farts  two  pro pnsiti oris  are  desrly  r^lnblUhed.  That 
the  <lefp|i<lniit,  a*  pToplnypr,  fiiniislipd  to  plaintiff,  hh  ifs  employee,  a 
mantunr  thnt   wns  not  rpasondlily  snfp,  becRine  it  iHckert  the  necessary 
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applikDces  to  stop  it  quidily  in  case'  of  accident.  PUintifT,  by  accApt- 
ing  employment  on  this  machine,  with  full  knowledge  of  iti  defects 
and  dangers,  voluntarily  aSBUmed  the  riakB  incident  thereto.  The  othpr 
is  whether  we  r^[ard  the  machine  as  lacking  in  improved  applianivs 
which  the  defendant  was  under  no  legal  obligation  tn  Rdo]it,  or  defective 
in  respect  to  repairs  which  it  was  the  defendant's  duty  to  make  •  •  *. 
But  there  was  the  promise  on  the  part  of  the  employer  to  remedy 
the  defects  in  the  machine,  in  reliance  upon  which  promise  the  em- 
ployee remttined  at  work." 

Page  389,  quoting  the  syllabus  of  the  case,  the  caurt 
held: 

"A  promise  madn  hy  the  master  at  the  close  of  the  week  to  r«pair 
a  machine  during  the  fore  part  of  the  nexX  week,  is  a  promise  to  repair, 
not  at  once,  hut  within  a  reasonable  time,  and  a  servant  who  had 
accepted  employment  upon  the  machine  with  knowledge  of  its  defects, 
but  thereafter  protested  against  them  and  threatened  to  quit  work 
unless  thef  were  remedied,  and  who  was  induced  by  such  promise  to 
continue  in  his  employment,  is  juftiRed  in  remaining  at  his  work  dur- 
ing suoh  time,  and  when  he  is  injured  on  Wednesday  of  the  following 
week,  the  risk  of  «mploy)aent  theretofore  voluntarily  accepted  by  bim 
became  that  of  the  master  and  tlie  latter  is  liable.'' 

Following  the  above  case,  similar  questions  have 
been  decided  by  the  courts. 

In  Leaux  v.  N.  Y.  City  and  Jacobs  (87  A.  D. 
398) :  Nine  or  ten  days  before  the  accident,  the  plaintiff 
an  employee  of  a  restaurant  keeper,  discovered  that 
the  cover  to  the  manhole  was  brokei>,  and  he  immedi- 
ately informed  Jacobs  of  that  fact,  and  Jacobs  replied 
that  he  woald  have  it  repaired.  On  the  morning  of 
the  accident,  while  the  plaintiff  was  putting  ice  into  a 
breaker,  he  slipped  upon  the  pavement  and  his  foot 
struck  the  broken  cover  of  the  manhole  and  in  conse- 
quence of  its  broken  condition  he  fell  into  the  manhole. 
Held,  it  was  error  to  dismiss  the  complaint  as  to 
Jacobs. 
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The  courts  says : 

"  The  plaintiff  undoubtedly  had  knowledge  of  the  uDBafe  condition 
of  the  manhole,  and  with  such  knowledge,  his  continuing  to  work  there, 
would  he  an  assumption  of  the  risk,  and  would  relieve  the  master 
from  any  responaibility,  were  it  not  that  t)ie  plaintiff  brought  home 
to  the  knowledge  of  the  master,  the  fact  of  the  iiiseture  condition  of 
the  manhole,  and  in  response  to  that  notii-e  the  master  promised  tn 
have  it  repaired."     (Page  408.) 

In  Hempstock  v.  Lackawanna  Iron  Co.  {98  A.  D. 
333),   the  court  held: 

"  When  a  master  installe  a  machine  and  permits  it  to  become  so 
out  of  repair  as  to  make  it  dangeroua  for  an  employee  to  operate 
the  same,  if  the  master  promises  to  repair  and  remedy  it.  sucli  employee 
may  continue  to  operate  the  machine,  although  informed  B»  to  its 
defective  condition  and  fully  appreciating  the  dangers  incident  thereto, 
and  if  injured  because  of  such  defects,  he  may  recoiver  the  damages 
restflting  therefrom." 

In  Allcot  V.  Kirkham  (101  A.  D.  77).  The 
plaintiff  complained  of  the  carelessness  of  a  fellow 
workman,  to  the  foreman.  The  foreman  replied,  "All 
right  you  go  ahead  where  you  are. ' '  The  plaintiff  was 
injured  by  a  flying  nail  through  the  carelessness  of  the 
fellow  workman  complained  of.  Held,  that  it  was 
improper  to  dismiss  the  complaint. 

In  Tannhauser  v.  Vptegrove  (114  A.  U.  764). 
Two  days  before  the  plaintiff  was  injured  by  a  circular 
saw,  he  called  the  attention  of  the  defendant's  super- 
intendent to  the  fact  that  the  saw  was  dangerous.  The 
superintendent  promised  to  have  it  fixed  pretty  soon, 
and  instructed  the  plaintiff  to  continue  work.  The 
court  held  that  a  non-snit  was  erroneous. 


.y  Google 


Post  v.  The  State  of  New  York. 


Opinion  of  the  Court,  per  Mubbat,  J. 


Swarts  V.  Wilson  Mfg.  Co.  (115  A.  D.  739, 
affirmed  193  N.  Y.  623) :  Held,  where  a  servant  com- 
plains of  a  defect  in  a  machine  and  the  master  agrees 
that  if  the  servant  will  continue  work,  he  will  remedy 
the  defect  on  a  certain  day,  the  master  assumes  the 
risk  of  injury  from  the  time  of  the  promise  until  after 
the  time  agreed  upon  for  repair.  Hence,  when  on 
Monday  the  plaintiff  complained  to  tha  defendant  of 
the  condition  of  his  machine,  but  agreed  to  continue 
work  upon  the  defendant's  promise  to  repair  on  Satur- 
day, the  defendant  is  liable  for  an  injury  caused  by 
such  defect  on  the  intervening  Thursday.    The  court 


"The  plaintiff  wan  nn  experienced  machinist  and  had  been  in  the 
defendant's  emploj;  he  Itnew  and  fully  appreciated  tha  dangera 
attending  the  operation  of  such  machine,  knew  that  the  mnchine  was 
being  operated  in  a.  manner  which  increaacd  the  danger;  he  Icnew  that 
it  had  been  improperly  set  up,  and  that  it  was  being  operated  im- 
properly. Under  audi  circiimBtnnreB  unless  something  occurred  which 
relieved  the  plaintiff  from  the  assumption  of  ri-sk,  there  could  lie  nn 
recovery."  Pg.  742.  "  Does  a  master  who  permits  or  directs  an  em- 
ployee«  to  operate  a  defective  maohine,  when  tmch  defect  is  known  to  tho 
employee,  and  the  attendant  danger  is  fully  understood  and  appreciate  1, 
become  liable  for  injuries  sustained  hy  the  employee  because  of  sucli 
defect,  and  solely  because  the  master  promised  t^  remedy  the  defect 
at  a  certain  time,  and  wt»en  the  accident  resulting  in  the  injuries  com- 
plained of  oceiirred  prior  to  the  time  when  it  was  promised  such  defect 
would  be  remedied  T     Our  answer  in  the  afBrmative."     Pg.  744. 

In  Lohasco  v.  Moxie  Co.   (127  A.  D.  677): 

"In  HHing  bottles  with  a  liifuid  they  frequently  burst,  and  an  em- 
ployee complained  of  this  to  a  foreman,  wlio  told  him  to  continue 
work  and  some  provision  would  be  made  to  protei'l  him.  Held,  that 
the  employee  was  justified  in  remaining  at  work  for  a  reasonable  time 
thereafter,  and  during  that  time  the  risk  of  accident  from  the  bursting 
of  the  bottles  was  assumed  by  the  employer," 
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In  this  case,  five  or  six  days  before  the  accident,  the 
claimant  complained  to  the  foreman  in  charge  of  the 
dredge,  of  the  defects  and  danger  specified.  The  fore- 
man named  no  time  within  which  he  promised  to  cure 
the  defects  or  remove  the  danger.  But  he  agreed 
"  That  he  would  get  a  man  to  fix  it."  "  That  he 
would  fix  it  when  he  could  get  a  man."  "  That  he 
would  get  it  fixed  some  time."  I  am  of  the  opinion 
that,  within  the  provisions  of  the  above  decisions,  a 
reasonable  time  had  not  elapsed  within  which  the  fore- 
man should  have  redeemed  his  promise.  That  the 
claimant  was  justified  in  continuing  his  work  under 
such  promise  during  said  time.  That  the  State  by 
reason  of  such  promise,  assumed  the  risk  incident  to 
such  work  during  the  continuation  of  the  promise,  and 
that  the  claimant  is  entitled  to  recover  the  damages 
for  the  injuries  he  sustained. 

These  damages  are  fixed  at  the  sum  of  $1,800,  and 
judgment  is  given  against  the  State  in  favor  of  the 
claimant  for  that  amount. 


Mahoaret  T.  S.  Kiogs,  Claimant,  v.  The  State  of  New 
York. 


Claim  Nob.  0022,  0500. 


VVhpre  the  State  ne);1igently  maintHins  the  bunks  of  ita  canal  bo  as 
to  allow  them  to  leak  anil  diBcharfce  wat?r  upon  iidjacent  property  it 
is  liable  for  the  dnmaf^pa  ocrasioned  thereby. 

(Decided  June  7,  IBOD.) 
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statement  of  case. 

The  claim  is  for  leakage  for  the  years  1906, 1907  and 
1908  from  the  Erie  canal. 
Other  facts  appear  in  the  opinion. 

Durfee  <£  Lines,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

EoDENBECK,  J.  The  claimant  owns  a  farm  in  the 
town  of  Macedon,  county  of  Wayne,  a  portion  of  which 
she  claims  is  damaged  by  leakage  from  the  Erie  canal. 
The  claims  cover  three  years,  1906,  1907  and  1908. 
There  have  been  previous  recoveries  arising  out  of  the 
same  alleged  negligence  on  the  part  of  the  State  and 
there  appears  to  hav6  been  no  substantial  change  in 
the  conditions  except  as  to  a  part  of  the  land.  The 
evidence  showed  that  the  State  was  negligent  in  the 
maintenance  of  the  canal  and  the  claimant  is,  there- 
fore, entitled  to  recover  snch  damages  as  she  sustained 
thereby.  These  damages  are  placed  at  the  sum  of  $60 
for  each  of  the  years  for  which  a  claim  is  made. 
She  should  have  an  award,  therefore,  for  the  sum  of 
$120  for  claim  No.  9022  and  $60  for  claim  No.  9509. 

Swift,  P.  J.,  and  "Murray,  J.   concur. 


Charles  Stevens,  Claimant,  v.  The  State  of  New 
York. 

Claim  No.  8527. 

t'laim  for  Damnge*  for  Flooding  Premises  in  the  Tnwn  of  Rome,  County 

of  Oneida,  Due  to  the  Operation  of  the  Blai-k  River  Canal. 

Where   premiaes    in    a   somewhat   deteriorated    condition    are   Hooded 

through  the  negligent  acts  of  the  State  cauBing  tjaroagea  to  the  stnic- 
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turea  and  a  loss  of  renta,  the  owner  of  the  premises  is  entitled  to  the 
cost  of  making  reasonable  repairs  to  put  his  premises  in  a  tenantablc 
condition  anil  to  the  loss  of  renU  occasioned  by  the  negligent  acts  of 
tlie  State. 

In  such  a  case  the  owner  is  not  entitled  to  the  diminution  in  the 
market  value  of  tlie  premises  tu  addition  to  tlie  co$t  of  making  repairs 
and  the  lo^^a  of  renta. 

The  nieasure  of  dnmages  reviewed  gi'iierally. 

(Decided  June  7,  1B09.) 

The  claimant  owns  property  on  the  north  side  of  the 
Black  river  canal  consisting  of  a  single  and  double 
frame  house.  Jnst  west  of  tlie  property  is  lock  num- 
ber two.  There  is  a  waste  wier  between  the  lock  and 
the  claimant's  premises  used  for  the  purpose  of  dis- 
charging waste  water  from  the  canal.  It  is  claimed 
that  the  water  seeps  through  the  bank  of  the  canal 
into  the  cellars  of  the  two  houses  and  also  backs  up 
through  a  box  drain,  constructed  by  the  State  which 
connects  the  cellars  with  the  waste  wier.  It  appeared 
on  the  trial  that  whenever  the  lock  was  opened  the 
water  from  the  waste  wier  backed  into  the  cellars  and 
with  the  water  which  seeped  through  the  bank  made 
the  cellars  damp  and  filled  them  partially  with  water. 
Previous  recoveries  had  been  had  for  the  same  prop- 
erty and  efforts  have  been  made  by  the  State  and  the 
owner  of  the  property  to  obviate  further  damages. 

George  T.  Davis,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

RoDENBECK,  J.  The  claimant  owns  property  on  the 
north  side  of  the  Bla^-k  river  canal  consisting  of  a 
single  and  double  frame  house.     Just  west  of  the  prop- 
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erty  is  lock  uuniber  two.  There  is  a  waste  wier  be- 
tween the  lock  and  the  claimant's  premises  nsed  for 
the  purpose  of  discharging  waste  water  from  the 
canal.  It  is  claimed  that  the  water  seeps  through  the 
bank  of  the  canal  into  the  cellars  of  the  two  houses, 
and  also  backs  ui>  tli  rough  a  box  drain,  wnstruoted  by 
the  iState  which  connects  the  cellars  with  the  waste 
wier.  It  appeared  on  the  trial  that  whenever  the  lock 
was  opened  the  water  from  the  waste  wier  hacked  into 
the  cellars  and  with  the  water  which  seeped  through 
the  bank  made  the  cellars  damp  and  filled  them  parti- 
ally with  water.  Previous  recoveries  have  been  had 
for  the  same  property  and  efforts  have  been  made  by 
the  State  and  the  owner  of  the  property  to  obviate 
further  damages. 

There  is  evidence  that  the  State  was  negligent  and 
that  the  claimant  has  suffered  damages  as  a  result 
thereof,  and  it  would  be  unnecessary  to  discuss  the 
case  further,  but  for  the  fact  that  the  claimant  insists 
that  he  is  entitled  as  damages  to  the  diminution  in  the 
value  of  his  property  as  well  as  the  cost  of  making 
repairs  and  the  loss  in  rentals. 

The  question  of  the  measure  of  damages  arises  in 
this  court  so  frequently  and  the  rule  varies  so  much 
according  to  the  facts  in  each  case  that  it  has  been 
deemed  wise  to  consider  the  subject  somewhat  at 
length  and  to  review  the  more  important  cases  hearing 
upon  the  question  so  that  there  may  be  a  guide  in  the 
futnre  for  this  conrt  and  litigants  to  determine  the 
correct  rules  to  adopt  in  each  case. 

The  <7laimant  is  clearly  entitled  tn  any  reasonable 
expenditures  made  by  him  to  put  the  property  in  a  ten- 
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antable  condition.  Indeed  the  first  duty  of  a  person 
whose  property  has  been  damaged  by  seepage  or  over- 
flow from  the  canal  is  to  repair  the  damage  if  the 
damages  are  not  too  great  for  reparation  and  such 
a  course  would  remedy  the  injury  and  reduce  the  dam- 
ages. He  can  not  sit  by  idly  and  allow  his  property  to 
go  to  ruin  and  expect  to  recover  the  damages  due  to  his 
inactivity.  Each  case  in  this  respect  must  of  course 
rest  upon  its  own  facts,  but  where  reparation  is  the 
ordinary  way  of  remedying  the  injury  the  first  duty 
of  the  owner  of  the  property  affected  by  seepage  or 
overflow  from  the  canal  ia  to  put  his  property -so  far 
as  possible  in  its  former  condition.  This  rule  applies 
whether  the  property  is  vacant  or.  is  built  upon,  and 
wiliiout  regard  to  the  use  to  which  it  is  being  put. 
If  the  property  is  a  farm  it  is  the  duty  of  the  owner  to 
drain  the  land  if  possible  and  restore  it  to  its  former 
condition  so  far  as  practicable.  If  fences  have  been 
injured  or  destroyed  they  should  be  repaired  or  re- 
placed. If  ditches  have  been  filled,  they  should  be 
cleaned.  Nothing  unreasonable  is  required,  but  any- 
thing that  could  reasonably  be  expected  to  prevent 
further  damages  should  be  done.  If  the  premises  con- 
sist of  improved  property  upon  which  a  dwelling  or 
other  structure  has  been  erected,  necessary  repairs 
should  be  made  to  put  the  property  in  its  former  condi- 
tion if  the  inquiry  is  not  so  extensive  as  to  amount  to 
a  destruction  of  the  property  so  that  reparation  would 
be  an  unreasonable  course  to  pursue.  If  the  injury 
can  be  lessened  by  cementing  the  walls  of  the  founda- 
tion, it  is  the  duty  of  ihe  owner  of  the  property  to 
make  such  efforts  to  reduce  the  damages.    If  plaster 
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has  been  dampened  and  the  interior  of  the  building 
has  been  aiTected,  these  repairs  should  be  made  s6  that 
the  property  may  be  used  as  theretofore.  The  owner 
of  improved  property  will  not  be  permitted  to  allow 
it  to  remain  in  an  untenantable  condition  and  then 
claim  a  loss  of  rents  for  the  entire  period  of  vacancy, 
for  there  may  be  eauses  beside  the  condition  of  the 
house  which  aflFected  its  rental  value.  It  must  not  be 
understood  from  what  has  been  said  that  reparation 
must  be  resorted  to  in  all  eases  without  regard  to  the 
extent  of  the  injury,  for  the  damaj^e  may  be  so  great 
as  to  amount  to  a  practical  destruction  of  the  property, 
in  which  case  being  an  action  for  damages  and  not  for 
equitable  relief,  the  depreciation  in  the  value  of  the 
property  down  to  the  time  of  the  filing  of  the  claim 
is  the  true  rule  for  measuring  the  extent  of  the  in- 
jury. The  claimant  in  this  ease,  therefore,  is  entitled 
to  such  reasonable  expenditures  as  were  made  by  him 
to  restore  his  premises  to  their  former  condition  and 
to  obviate  a  continuance  of  the  damages.  Upon  this 
item.  Judge  Andrews  said  in  Slavin  v.  State  (152  N. 
Y.48)- 

"  Where  tlie  injury  ia  to  a  building  and  ia  one  which  admits  of 
reparatiDQ  at  a  reaaonable  cost,  and  this  would  be  the  ordinary  mettiod 
of  remedying  the  injury,  the  cost  of  the  reparation  would  generally 
measure  tbe  depreciation  and  the  indemnity  to  which  the  owner  would 
be  entitled."  (See  also  Connor  v.  State,  152  N.  Y.  51;  Sof/re  v.  Stale. 
123  N.  Y.  8fll.) 

The  second  item  is  for  loss  of  rent  and  is  a  proper 
item  to  allow  where  the  owner  has  made  reasonable 
efforts  to  put  his  property  in  a  tenantable  condition 
and  secure  tenants  therefor.    The  fact  that  the  prop- 
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erty  has  been  vacant  is  not  of  itself  siiffioient  to  charge 
the  Sttite  with  loss  of  rents,  for,  as  suggested,  the  loss 
of  rent  may  be  due  to  other  causes.  There  may  be  a 
want  of  demand  for  tenantable  property  in  that  lo- 
cality, and  even  if  the  property  were  in  a  tenantable 
condition,  it  might  still  have  been  vacant.  The  rule 
for  measuring  the  loss  of  rent  is  the  difference  between 
the  rental  value  of  the  property  before  the  occurrence 
of  the  injury  and  its  rental  value  during  the  period 
for  whicli  the  damages  are  recoverable.  The  item, 
therefore,  in  the  claim  for  loss  of  rent,  so  far  as  borne 
out  by  the  evidence,  should  be  allowed.  Upon  this 
point  Judge  Andrews  said  in  Slavin  v.  State,  supra, 
after  stating  that  the  cost  of  reparation  may  be  al- 
lowed : 

"  In  addition  hr?  would  lie  entitled  to  recover  any  loss  in  rontal  value, 
if  any,  durin);  surh  reHvonnbtc  time  tR  would  be  required  to  ninke 
repairs"   (p.  4fi). 

Tn  Connor  v.  State.  (152  N.  Y.  49),  Judge  Gray  said: 

■'  We  think  thnt  tlie  claininnt  was  entitled  to  recover  not  ouly  for 
the  actual  low  of  rental  value,  but  for  the  expense  necesa»ry  to  repair 
tlie  damnges  oceaaioueil  to  the  building  by  the  water"   (p.  .'il). 

There  remains  for  consideration  the  item  of  perma- 
nent depreciation  of  the  property.  Judge  Andrews 
said,  in  Slavin  V.  State,  supra: 

"  The  ordiuHTV  rule  of  damages  in  case  of  an  unlawful  injury  to 
real  property  is  the  depreciation  in  value  caused  thereby"   (p.  48). 

This  is  undoubtedly  the  general  rule,  but  it  is  not  the 
only  rule  that  is  permissible.  There  are  many  cases 
whore  the  damages  can  only  be  measured  adequately 
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by  the  application  of  this  rule,  but  there  are  some  eases 
where  the  market  value  of  the  thing  removed  from  the 
real  property  or  the  cost  of  restoration  or  the  rental 
value  or  the  cost  of  resioration  and  the  rental  value  are 
the  measure  of  damages.  The  rule  applicable  varies 
according  to  the  nature  of  each  case  and  the  extent  of 
the  damages. 

Coal,  for  instance,  furnishes  an  illuatration  of  the 
rule  making  the  value  of  the  thing  separated  from  the 
realty,  although  once  a  part  of  it,  the  measure  of  dam- 
ages where  it  has  a  value  after  removal  and  the  land 
has  sustained  no  injury  because  of -it.  (Drvight  v. 
Elmira,  Cortland  &  Northern  R.  R.  Co.,  132  N.  Y.  202, 
citing  Sedgicick,  on  Damages  (8th  ed.),  vol.  3,  p.  48; 
Sutherland  on  Damages,  vol,  3,  p.  374;  American  <& 
English  Encyc.  of  Law,  vol.  5,  p.  36,  note  2;  Stock- 
bridge  Iron  Co.  V.  Cone  Iron  Works,  102  Mass.  80; 
Oak  Ridge  Coal  Co.  v.  Rogers,  108  Pa.  State,  147-152 ; 
Dougherty  v.  Chesnutt,  86  Tenn.  1 ;  Coleman's  Appeal, 
62  Penn.  St.  252;  Ross  v.  Scott,  15  Lea  (Tenn.)  479- 
488;  Forsyth  v.  Wells,  41  Pa.  St.  291 ;  Chamberlain  v. 
Collinson,  45  Iowa,  429;  Morgan  v.  Powell,  3  Adol.  & 
Ellis.  (N.  R.)  278 ;  Martin  v.  Porter,  5  M.  &  W.  351.) 

The  rule  making  the  market  value  of  the  thing  re- 
moved the  measure  of  damages  i.s  also  applicable  to 
nursery  trees  grown  for  market,  because  they  have  a 
value  for  transplanting.  The  soil  is  not  damaged  by 
their  removal  and  their  market  value  sufficiently  fur- 
nishes the  measure  of  damage.s.  .{Divight  v,  Elmira, 
CoriUmd  <B  Northern  R.  R.  Co.,  siipra,  citing  Sedgwick 
on  Damages  [8th  ed.],  vol.  3,  p.  48 ;  Birket  v.  Williams. 
aoni.App.  451.) 
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The  cost  of  restoration  was  applied  as  the  proper 
measure  of  damages  where  a  sidewalk  was  injured  by 
the  piling  of  paving  stones  thereon  (Parish  v.  Baird, 
160  N.  Y.  307).     In  that  ease  Judge  O'Brien  said: 

"The  measure  of  danuiges  for  an  injury  of  this  character  is  the 
coat  to  the  owner  of  the  buildiu;;  of  restoring  the  walk  to  its  original 
condition,  and  proof  of  that  fact  was  properly  received.  {Hartshorn 
V.  Ohaddook,  196  N.  Y.  116;  Sutherland  on  Damaffea,  1BB3,  vol.  3, 
p.  373.)" 

The  diminished  rental  value  was  taken  as  the  proper 
measure  of  damages  in  a  case  where  the  water  of  a 
spring  was  diverted  hy  an  upper  riparian  owner, 
whereby  a  lower  riparian  owner  was  deprived  of  the 
use  of  the  water  on  his  premises.  (Colrick  v.  Swin- 
burne, 105  N.  Y.  503.)  Judge  Andrews  said  in  that 
case: 

"  The  proper  rule  of  damages,  under  the  clrcumstanceB.  was  the 
diminished  rental  value  of  the  tannery  premises  for  the  purpose*  of 
that  business  during  the  period  of  diversion.  The  rental  value  of 
land  is  a  fact  ascertainable  with  reasonable  certainty,  and  is  the  basis 
upon  which  damages  are  frequently  awarded.  (Cataidj/  v.  te  Fevrc, 
45  N.  Y.  302;  Frani-is  v.  ftchoeUkopf,  53  id.  152,)" 

Where  a  nuisance  was  maintained  which  rendered 
the  premises  of  another  disagreeable  and  uncomfort- 
able, the  proper  measure  of  damagei^  was  held  to  be 
the  difference  in  the  rental  value  free  from  the  effects 
of  the  nuisance  and  subject  to  it.  (Frauds  v.  Schnell- 
top/,53N.Y.  152.) 

In  Reisp.rt  v.  Cifr/  of  Neiv  York  {r>9  A.  O.  302),  the 
city,  by  means  of  driven  wells  and  pumps  located  upon 
its  own  land,  removed  the  water  appurtenant  to  ad- 
joining premises  and  sold  the  water  to  its  inhabitants. 
The  owner  was  held  to  he  entitled  to  maintain  suc- 
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cessive  actions  at  law  to  re<?over  damages  to  be  meas- 
ured by  the  difference  in  the  rental  value. 

In  Tallman  v.  Metropolitan  Elevated  R.  R.  Co.  (121 
N.  y.  119),  an  action  at  law  was  brought  to  recover 
damages  resulting  to  the  plaintiff's  premises  from  the 
construction  and  operation  of  an  elevated  railroad. 
Upon  the  rule  of  damages  Judge  Earl  said : 

"  He  can  oa\y  recover  the  damages  he  sustains  from  day  to  ilay. 
or  from  month  to  mniith,  or  from  y«ar  to  year,  in  the  use  of  bia  lots; 
and  the  question  to  be  determined  in  such  an  action  it,  how  much 
has  the  rental  value  or  usable  value  of  the  lots  been  diminished  by  the 
construction,   maintenance  and   operation   of  the  railway!"      (p,   124.) 

The  case  of  Vline  v.  N.  Y.  C.  £  H.  R.  R.  Co.  (101 
N.  y.  98),  contains  an  interesting  discussion  by  Judge 
Earl  of  the  rule  of  damages  where  a  railroad  is  unlaw- 
fully constructed  in  a  street.  He  collates  and  discusses 
the  subject  of  the  damages  recoverable  in  an  action 
for  damages  in  such  cases  and  holds  that  permanent 
damages  are  not  recoverable,  but  simply  the  damages 
sustained  up  to  the  commencement  of  the  action.  The 
remedies  of  the  adjacent  owner  are  three-fold: 

"  He  may  sne  and  recover  his  damages  aa  often  as  he  chooses,  once 
a  year  or  once  in  six  years,  and  have  suceessive  recoveries  for  damages. 
He  may  enjoin  the  operation  of  the  railroad  and  compel  the  abatement 
of  the  nuisance  by  an  action  in  equity;  and  where  his  premises  have 
been  exclusively  appropriated,  or  wliere  a  highway,  in  the  aoil  of  which 
he  has  title,  has  been  ezclusiveiy  appropriated  by  a  railroad,  be  may 
undoubtedly  maintain  an  action  of  ejectment."   (p.  123.) 

Sayre  v.  State  (123  N.  Y.  291),  was  a  claim  for  flood- 
ing of  claimant's  farm  caused  hy  the  defective  con- 
struction by  the  State  of  its  canal  embankment.  The 
award  of  the  Board  of  Claims  wns  modified  so  as  to 
allow  the  claimant  the  full  rental  value  of  the  land 
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flooded  and  the  total  cost  to  the  claimant  of  restoring 
his  land  to  the  condition  in  whicli  it  was  before  the 
flooding.  This  included  the  item  for  removing  earth 
thrown  out  in  the  construction  of  the  State  ditch  and 
an  item  for  the  expense  of  reclaiming  tlie  land  and 
putting  it  in  a  condition  for  farming  purposes. 

The  same  rule  was  applied  in  the  case  of  Juite  v, 
Hughes  (67  N.  Y.  267),  where  by  reason  of  the  failure 
of  defendant  to  keep  the  drains  upon  his  premises 
in  proper  repair  the  water  and  filth  therefrom  flowed 
upon  plaintiff's  premises  adjoining  and  into  the  cellars 
of  his  houses,  rendering  them  unfit  for  use,  interfering 
with  the  use  of  the  premises  and  with  the  letting 
thereof,  and  injuring  the  walls,  etc.  The  trial  court 
excluded  evidence  of  loss  of  rents  in  consequence  of 
the  flow  of  the  water  into  the  cellars.  This  was  held 
to  be  erroneous.  The  trial  court  confined  the  damages 
to  injuries  done  to  the  walls  and  cellars.  This  was 
held  to  be  erroneous  and  it  was  held  that  the  plaintiff 
was  entitled  to  recover  expenses  in  plumbing  and  fix 
ing  the  sewers  and  other  expenses  which  would  be 
required  to  prevent  further  injuries  from  the  flow  of 
the  water,  and  also  such  injuries  as  resulted  from  the 
stench.  The  court  in  this  ca-se  applied  the  rule  that 
Ihe  plaintiff  was  entitled  to  recover  all  expenses  inci- 
dent to  the  restoration  of  his  premises  and  the  loss  in 
rental  values. 

The  diminished  value  of  the  property,  as  shown  by 
its  value  before  and  after  the  injury,  was  applied  in 
the  case  of  Cha^e  v.  N.  Y.  C.  R.  R.  Co.  {24  Barb.  273). 
The  action  was  brought  to  recover  damages  for  in- 
juries done  to  the  plaintiff's  house,  grounds,  fruit 
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trees,  etc.,  by  water  alleged  to  have  been  tamed  upon 
flie  plaintiff's  premises  in  constructing  a  railroad. 
Mullen,  J.,  said: 

"The  court,  among  other  thin;;H.  charged  tlio  jury  tli»l  the  rule  of 
dunagea  in  this  class  of  cases  wan  the  dilTeren(«  'oetween  the  value  of 
the  plaintiff's  premises  before  the  injury  hsp[>enp<],  and  the  value  im- 
mediately after  the  injury,  taking  into  the  account  only  the  damages 
which  had  resulted  from  the  defendant's  acts.  To  this  part  of  the 
charge  the  defendant's  counsel  excepted.  This  part  of  the  charge,  as  a 
general  proposition,  is  unexceptionable.  It  called  upon  the  jury  to 
decide.  In  the  most  practicable  way  they  could,  the  real  injury  done 
to  fiw  plaintiff's  property  by  the  conduct  of  the  defendants  complained 
of,  which  was  the  question  before  them,  hut  it  applied  to  all  the  prop- 
erty alleged  to  have  been  injured,  and  all  the  injury  done."     (p.  27G.) 

The  same  rule  was  applied  in  Higgins  v.  Wcmj  York, 
Lake  Erie  anii  Western  Railroad  Co.  (78  Hun  567), 
which  was  an  action  brought  to  recover  damages  to 
real  estate  caused  by  the  washing  away  of  soil  there- 
from, where  a  railroad  company  constructed  a  bridge 
over  a  stream  with  openings  of  insufficient  capacity. 
Judge  Haight  clearly  states  the  rule  to  be  the  differ- 
ence in  the  value  of  the  premises  before  and  after  the 
injury  where  the  injury  is  of  a  permanent  nature.  He 
says : 

"We  are  aware  that  in  the  case  of  HarUhorn  v.  Ohaddock  (13.i 
K.  Y.  116-122),  the  Judge  delivering  the  opinion  Bays;  ' Th«  rale 
seenw  to  be  that  when  the  reasonable  cost  of  repairing  th%  Injury,  or, 
in  this  case,  the  cost  of  restoring  the  land  to  its  former  coitdltion,  is 
lets  than  whal  is  shown  to  be  the  diminution  in  the  market  value  of 
the  whole  property  by  reason  of  the  injury,  such  cost  of  restoration  is 
the  proper  measure  of  damages;  on  the  other  hand,  when  the  cost  of 
restoring  is  more  than  such  diminution,  the  latter  is  generally  the  true 
measure  of  damages.' 

""Diis  rule,  as  it  appears  to  be  understood  by  the  appellant's  counsel, 
wonld  establish  a  double  rule  of  damages,  and  upon  a  trial  evidence 
ntay  be  given  with  referenoe  to  each,  and  then  the  jury  adopt  that 
whleh  is  th«  most  favorable  to  the  defendant.    In  anch  coses  a  difference 
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ill  opinion  may  often  oc<^ur  as  to  which  would  be  the  most  faTOrable, 
with  the  result  that  part  of  the  jurors. m&j  bam  their  verdict  upon 
one  measure  of  damages  and  the  rest  upon  the  other.  We  have  not  60 
understood  the  rule  where  the  damages  are  permanent  and  tbe  restora- 
tion impossible.  If  a  man  has  upon  his  lands  a  sand  bank  and  a  load 
of  sand  is  taken  therefrom,  it  being  an  article  of  merchandise,  his 
damans  doubtless  would  be  the  value  of  the  eand  taken.  If  a  fomt 
tree  was  cut  therefrom,  which  had  a  market  value  either  for  Iiunber 
or  wood,  he  may  be  compensated  in  damages  by  tiM  awarding  to  him 
the  value  thereof,  but  it  he  should  have  grown  fruit  trees  standing 
upon  his  premises,  and  they  should  be  cut  therefrom,  tbe  trees  would 
possess  DO  value  of  consequence  after  severed  from  the  freehold,  and 
they  could  not  be  replaced  or  repaired  so  that  the  injury  would  be 
permanent,  and  the  damages  would  l>e  the  difference  in  tbe  value  of 
the  premises  before  and  after  its  removal.  {Dwiight  t.  E,  C.  it  JV. 
B.  R.  Oo.,  132  N.  Y.  106.) 

"As  we  have  seen,  soil  washed  away  cannot  be  restored.  Other  soil 
may  be  substituted  in  its  place  and  the  premises  parUally  restored. 
In  such  case,  it  appeam  to  us,  the  proper  measure  of  damages  is  the 
difference  in  the  value  before  and  after  the  injury.  It  doubtless  would 
be  competent  on  cross -exam  in  at  inn  or  on  the  defence  to  show  that  the 
plaintiff's  claim  for  damageEi  was  extravagant,  by  Ehowing  that  a  sub- 
stantial restoration  could  be  effected  at  a  trifling  cost  by  Hlling  the 
place  from  which  earth  had  been  washed  away.  But  this  would  not 
operate  to  change  the  measure  of  damages.  It  would  only  tend  to 
Bho*  that  the  damages  were  not  as  great  as  claimed."   (p.  671.) 

The  same  rule  was  applied  where  the  damage  con- 
sisted of  the  destmcHon  of  bearing  fruit  trees.  In 
Dwigkt  V,  Elmira,  Cortlond  <£  Northern  R.  R.  Co., 
supra,  Judge  Parker,  after  laying  down  the  rule  that 
the  market  value  before  and  after  the  injury  measured 
the  plaintiff's  damages,  said: 

"A  party  may  be  content  to  accept  the  market  value  of  the  thing 
taken,  when  he  is  also  entitled  to  recover  for  the  injury  done  to. the 
freehold.  But  if  he  asserts  his  right  to  go  beyond  tlie  value  of  the 
thing  taken,  or  destroyed  after  severance  from  the  freehold,  so  as  to 
secure  compensation  for  the  damage  done  to  bis  land  beeauM  of  it, 
then  the  measure  of  damages  is  the  dilTerence  in  valne  of  the  land 
before  and  after  the  injury. 

"  In  this  case  the  plaintiff  was  not  satisfied  with  a  recovery  based 
on  the  value  of  the  trees  destroyed,  after  separation  from  the  realty, 
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of  which  Okj  formed  a  part,  na  indeed  he  should  not  have  been,  ki 
auch  value  wae  little  or  nothing,  so  he  enught  to  obtain  the  Iobr 
oeeaaioned  to  the  land  hy  reason  of  tlie  destruction  of  an  orchard  of 
fmit-bearing  trees,  which  added  largely  to  its  productive  value. 

"  This  waa  hii  right,  but  the  measure  of  damages  in  such  a  case  ia, 
ae  we  have  observed  the  difference  in  value  of  the  land,  before  and 
after  the  injury,  and  as  this  rule  was  not  followed  but  rejected  on 
the  trial,  and  a  method  of  proving  damans  adopted,  not  recognized  noi 
permitted  by  the  courts,  the  judgment  should  be  rever«ed."     (p.  204.) 

In  Van  Deusen  v.  Young  {29  N.  T.  8),  a  remainder- 
man claimed  damages  for  an  injury  to  his  inheritance 
by  the  cutting  of  timber,  and  the  court  said: 

"  The  amount  of  damages  which  the  plaintiffs  were  entitled  to  re- 
cover, if  any,  was  the  amount  tlie  farm  was  depreciated  in  value  by 
reason  of  the  injury  complained  of."      {p.  3a.) 

The  rule  was  again  applied  in  Argotsinger  v.  Vines, 
82  N.  T.  308,  for  the  destruction  of  a  wood  lot.  Judge 
Miller  said : 

"In  an  action  to  recover  clamaf^n  fnr  an  injury  done  tn  the  inhfri- 
tance,  it  ia  held  that  it  in  c'lmpetent  for  a  witnen.4  to  give  hlf  opinion 
as  to  the  valne  of  the  farm  with  the  timlier  on,  and  the  value  after 
it  was  talcen  off."     (p.  313.) 

The  rule  was  applied  to  growing  timber  in  Dwight 
V.  Elmira,  Cortland  <&  Northern  R.  R.  Co.,  supra. 
Judge  Parker  said : 

"This  is  the  rule  where  growing  timber  is  cut  or  deatroyed.  Because 
not  yet  fully  developed,  the  owner  of  the  freehold  la  deprived  of  the 
advantage  which  would  accrue  to  him  could  the  trees  remain  until 
fully  matured.  His  damage,  therefore,  neceiearily  extends  beyond  the 
market  value  of  the  treea  after  neparation  from  the  soil,  and  the  differ- 
ence between  the  value  of  the  land  before  and  after  the  injury  oon- 
atitutea  the  compensation  to  which  he  is  entitled  (Lanfffelloui  v.  Quimly, 
33  Me.  407;  CMpman  r.  Bibberd,  6  Cal.  102;  Wallace  V.  Ooodall,  IB 
N.  H.  430-466;  Hoj/a»  y.  C.  M.  <{  S.  P-  B.  Co.,  45  Minn,  IT-20)." 
(p.  203.)  ,  ', 
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Likewise  it  was  applied  to  shade  trees.  The  same 
judge  said : 

"  The  aame  rule  prevaila  as  to  shade  trees,  wliicb,  although  fully  ile- 
veloped,  niaj  ad<I  a  further  value  to  the  freehold  for  ornamental  pur- 
poses, or  in  furnishing  shade  for  stock." 

It  was  also  applied  to  full  grown  trees.  In  the  same 
case  Judge  Parker  said : 

"  In  this  State  it  is  settled  that  even  where  full-grown  timber  is 
cut  or  destroyed,  tlie  damage  to  the  land  maj  slso  be  recovered,  and 
in  such  cases  the  measure  of  damages  is  the  difference  in  the  value  of 
the   land  before  and  after   the   cutting,  or   destruction  complained  of." 

The  rule  of  damages,  where  an  action  is  brought  for 
equitable  relief  against  an  elevated  railroad  company 
by  the  owner  of  land  abutting  on  a  street  through 
which  the  company's  road  runs,  is  the  diminutioD  in 
the  value  of  the  property  caused  by  the  continued 
maintenance  and  operation  of  the  railroad.  {Tallman 
V.  M.  E.  R.  R.  Co.  et  al.,  121  N.  Y.  124.) 

In  Barrick  v.  ScMifer decker  (123  N  Y.  52),  the  prin- 
cipal question  on  appeal  related  to  the  measure  of 
damages.  The  parties  were  adjoining  owners,  and  the 
defendant  using  her  building  for  the  storage  of  ice, 
caused  injury  to  the  plaintiff's  dwelling  house.  The 
melting  of  the  ice  occasioned  a  dampness  which 
struck  through  the  walls  of  the  dwelling  and  beyond 
and  caused  an  injury  to  the  structure;  made  it  so  un- 
safe and  unfit  for  occupation  as  to  seriously  diminish 
the  rental  value.  The  action  was  brought  for  equitable 
relief.  The  plaintiff  asked  for  an  injunction  to  pre- 
vent the  continuance  of  the  damages.  As  in  the  case 
at  bar  the  plaintiff  was  allowed  to  prove  the  loss  of 
rental  value,  the  cost  of  repairing  th^  injury,  and  in 
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addition,  the  permanent  depreciation  of  the  property; 
The  court  refused  to  grant  an  injunction  and  gave  no 
equitable  relief  so  that  the  plaintiff  was  remanded  to 
her  legal  remedy  for  damages.  Judge  Finch  said  that 
she  could  not  recover  for  permanent  depreciation  as 
well  as  loss  of  rental  value  and  expenses  of  restoration. 

"  The  rental  value  to  ttie  time  of  the  trial,  and  in  addition  tlip  auin 
necessary  to  repair  plaintiff's  house  and  put  it  In  a  condition  which 
would  prevent  future  injury  from  the  same  cause  were  first  shown, 
and  their  af!gregate  would  cover  Die  total  damages  possible  to  be  sus- 
tained, n'hen  to  that,  permanent  dupreciation  is  added,  damages  are 
given  for  what  cannot  occur.  The  cost  of  prevention  and  the  result  of 
continuance  caDDot  both  be  given.  Tlie  award  of  the  one  must  neces- 
sarily e^cclude  the  other."     (p.  SB. J 

Judge  O'Brien,  in  Hartshorn  v.  Chaddoch  (135  N.  T. 
116)  lays  down  the  rule  where  the  damages  might  be 
measured  either  by  the  cost  of  restoration  or  the  dimi- 
nution in  the  value  of  the  property.  The  action  was 
one  for  damages  for  the  wilful  diversion  of  the  water 
of  a  natural  stream  whereby  it  was  made  to  flow  upon 
defendant's  land  to  his  damage.  In  a  case  where  both 
rales  might  be  applied,  the  court  says  that  evidence 
both  of  the  cost  of  restoring  the  land  to  its  former  con- 
dition and  the  diminution  in  its  market  value  is  ad- 
missible, but  that  after  the  evidence  had  been  sub- 
mitted, when  the  cost  of  re.storation  is  less  than  the 
diminution  in  the  market  value  the  cost  of  restoration 
ig  the  proper  measure  of  damages  to  which  may  be 
added  the  loss  of  the  use  of  the  property,  but  when  the 
cost  of  restoration  is  more  than  such  diminution  the 
latter  is  usually  the  true  measure  of  damages. 

"  There  it  no  doubt  that  the  diminution  in  the  value  of  the  land  is 
tbe  general  rule  for  measuring  the  damages  in  an  action  for  an  injury 
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to  real  propertj  of  a  pGrnuinciit  (iharacter.  But  thie  rule  is  subject  to 
some  exoeptions,  hs  it  would  in  some  cases  be  incapable  of  application. 
If  my  neighbor  reniovG  from  my  land,  by  means  of  a  trespaBS,  a  load 
ol  sand  or  gravel,  the  aet  might  have  no  appreciable  effect  upon  the 
value  of  the  property  as  a  whole,  and  yet  I  would  be  entitled  to  dam- 
ages, but  in  that  case  they  would  be  measured  by  the  value  of  the 
sand  or  gravel  removed,  and  the  expense  of  repairing  any  injury  caused 
by  its  removal.  If  buildings  are  injured,  fences  or  other  fixtures  re- 
moved, the  cost  of  restoring  the  buildings  and  the  value  of  the  ftxtures 
would  generally  constitute  complete  indemnity.  In  thi«  case  the  de- 
fendant is  chargeable  with  removing  a  portion  of  the  soil  from  the 
plaintiff's  land.  Had  the  quantity  removed  been  one  yard,  instead  of 
sixteen  hundred,  no  one,  it  is  l>elieveJ,  would  then  contend  that  the 
plaintiff  would  be  restricted  to  such  dainaget  m  lie  could  show  by  tha 
diminution  in  value  of  the  land.  In  this  respect,  the  present  is  a 
broader  cane.  It  is  difficult  to  formulate  a  general  rule  that  would 
apply  to  all  cases  of  injury,  such  as  this,  to  real  proper^.  Had  the 
defendant  broken  a-  window  in  the  plaintilTB  house,  there  is  no  doubt 
that  the  cnst  of  completely  repairing  it  would  be  the  proper  measure 
of  damages.  There  are  many  cases  of  injury  to  real  estate  where  tho 
coat  of  repairing  the  injury  may  be  the  proper  measure  of  damages. 

"The  owner  is  not  in  every  case  of  injury  to  the  soil,  the  trees  or 
the  fixtures,  driven  to  proof  of  the  diminution  in  value  of  the  estate 
by  reason  of  the  injury,  in  order  to  establish  his  damages.  The  rule 
seems  to  be  that  when  the  reasonable  cost  of  repairing  the  injury,  or, 
in  this  case,  the  cost  of  restoring  the  land  to  its  former  coodition  is 
less  than  what  is  aliown  tit  be  the  diniinutioii  in  tlie  market  .nlaa  of 
the  whole  property  by  reason'  of  the  injury,  such  fost  of  restoration  ts 
the  proper  measure  of  damages.  On  the  other  hand,  when  the  cost  of 
restoring  is  more  than  such  diminution,  the  latter  i^  generally  the  true 
measure  of  damages,  the  rule  of  avoidable  eonsequencea  requiring  that 
in  such  a  case  the  plaintiff  shall  dirainiah  the  loss  as  far  as  possible. 
iSedgaiek  on  Damages  [Bth  ed.].  H  932,  939,  047;  Oneitle  v.  Car- 
penter, 70  Iowa,  166;  Walters  V.  Chamberlin,  85  Mich.  333;  Lentx  \. 
Carnegie,  145  Penn.  St.  612;  DugU-ld  v.  Rogenaioeig,  144  id.  539; 
Betly  V.  AWcti,  61  id.  302.) 

"The  loss  of  the  use  of  the  property  In  the  meantime,  in  consequence 
of  the  injury,  has  sometimes  been  allowed,  and  would  seem  to  be  r«asoD- 
able  and  juat.  Therefore,  proof  of  the  cost  of  restoring  the  land  to 
its  former  condition,  and  proof  of  the  diminution  in  the  market  value 
of  tiie  lot,  was  in  this  case  alike  admissible.  There  were  two  methods 
of  measuring  the  damages  depending  upon  circumstaneea,  and  all  com- 
petent evidence  offered  Bhould  have  been  received  by  the  referee,  and 
hence  it  was  not  error  to  admit  proof  of  the  cost  of  restoring  the  Mil 
to  the  condition  it  was  in  before  the  overflow.     {Seely  v.  Aldcn,  Mtpra.) 
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"  But  there  was  iio  evidence  ofTered  by  either  party  id  r^iird  to  the 
rffect  of  the  injur;  upon  the  market  value  of  the  lot  and  we  cannot 
know  from  the  record  whether  the  diminution  in  value  was  more  or 
leae  than  the  coat  of  restoration.  The  evidence  offered,  heing  com- 
petent, fumiahed  aome  proof  as  n  hasia  for  the  award  of  damagei,  and 
it  cannot  be  said  that  the  referen's  finding  as  to  the  amount  of  damages 
■ustaiDed,  is  wholly  unsupported  by  proof.  When  things  attached  to 
the  soil,  and  therefore,  part  of  the  realty,  are  injured  or  destroyed  or 
some  part  of  the  soil  itself  is  carried  away,  the  value  of  the  thing 
injured  or  destroyed  ana  the  cost  of  replacing  or  restoring  it,  or  the 
expense  of  restoring  the  soil  to  its  oondition  prior  to  the  injury  or 
trespass,  may  be  proved  in  an  action  by  the  owner  to  recover  his  dam- 
ages. When  all  the  evidence  is  in,  it  may  turn  out  that  the  diminution 
in  value  of  the  freehold  is  the  legal  measure  of  damages,  but  the  value 
of  the  thing  ta^en  or  the  cost  of  reparation  is  none  the  less  evidence 
upon  the  question.  (Barriok  v.  Schigerdeoker,  123  N.  Y.  5Z;  Argot- 
nitffvr  V.  Tinea,  82  id.  303)."     fpp.  121-123.) 

The  question  frequently  arises  in  cases  involving  an 
interference  with  property  as  to  whether  or  not  the 
owner  or  tenant  is  entitled  to  prospective  profits  as 
the  measure  of  his  damages.  It  is  often  contended  that 
the  allowance  of  profits  alone  adequately  measures 
the  loss  and  that  the  difference  in  the  diminution  in 
rent  does  not  make  the  claimant  good  for  the  injury 
which  he  has  sustained.  The  rule  itself  as  to  the  allow- 
ance of  profits  is  well  understood,  but  its  application 
in  a  particular  case  may  be  a  different  matter.  In 
many  cases  profits  have  been  allowed  {Bagley  v. Smith, 
10  N.  Y.  489;  Taylor  v.  Bradley,  39  N.  Y.  129 ;  Schile  v. 
Brokhahus,  80  N.  Y.  614;  Snow  v.  Pulitzer,  142  N.  Y. 
263;  Egan  v.  Browne,  128  A.  D.  184;  Lakeside  Paper 
Co.  V.  State,  45  A.  D.  113;  Bates  v.  Holbrook,  89  A.  D. 
548),  but  the  general  rule  is  that  subject  to  certain 
well-established  qualifications  anticipated  profits  are 
not  recoverable,  because  such  profits  are  too  depend- 
ent upon  nmnerous  and  changing  contingencies  to 
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constitute  a  definite  and  trustworthy  measure  of 
damages,  because  they  are  ordinarily  remote  and  not 
the  direct  and  immediate  result  of  the  acts  complained 
of,  and  because  they  were  not  within  the  contempla- 
tion of  the  parties  affected.  (Griffin  v.  Colver,  16 
N.  Y.  497 ;  Wehle  v.  Haviland,  69  N.  Y.  448 ;  Witherbee 
V.  Myer,  155  N.  Y.  446;  Reisert  v.  City  of  New  York, 
174  N.  Y.  196;  Moraver  v.  Grell,  78  A.  D.  146; 
Connolly  v.  City  of  Neir  YorJi,  115  A.  D.  81;  Men- 
row  V.  Assembly  Catering  d  Supply  Co.,  121  A.  D. 
481 ;  Howard  v.  Stillwell  &  Bierce  Mfg.  Co.,  139  U.  S. 
199;  Western  Union  Telegraph  Co.  v.  Hall,  124  U.  S. 
444;  Eckington.  etc.,  Ry.  Co.  v.  McDevitt,  191  U.  S. 
103.) 

In  determining  the  damages  where  the  rule  applica- 
ble is  the  difference  in  the  rental  value  of  the  property, 
its  rental  value  must  be  confined  to  the  premises  as 
they  existed  during  the  time  for  which  damages  are 
claimed.  In  Tallman  v.  Metropolitan  El.  R.  R.  Co. 
(121  N.  Y.  119),  Judge  Earl  says : 

"Ab  a  basis  for  estimating  damages,  the  lots  muat  be  taken  m  they 
are  used  during  the  time  embrawd  in  the  action,  and  the  plaintiff'a 
recovery  muBt  be  coiiflned  to  the  diminiahed  rental  or  usable  value 
of  the  lota  just  aa  they  were.  He  was  in  no  way  prevented  from  patting 
his  lots  to  any  use  lie  wished.  He  had  the  right,  acting  reasonably. 
not  wantonly,  or  rashly,  to  put  Upon  them  any  atnietures  wbich  he 
deemed  most  to  his  advantage;  and.  at  any  -and  all  times,  until  the 
railway  company  acquired  rb  against  him  the  right  to  maintain  and 
operate  its  road  in  Fifty-third  street,  lie  had  the  right  to  recover  the 
diminished  rental  value  of  his  lots  ncc.isioned  to  them,  just  as  they 
were,  by  the  maintenance  and  operation  of  the  road.  But  he  could  not 
be  permitted  to  prove  or  allowed  to  recover  such  damages  as  he  might 
have  sustained  if  he  had  put  his  lots  to  other  uses  or  placed  upon  them 
other  structures.  Such  damage?"  would  he  purely  speculative  and 
contingent."      (p.   124.) 
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The  same  mle  is  applied  in  Rumsey  v.  N.  T.  £  N.  E. 
R.  R.  Co.  (135  N.  Y.  79),  where,  in  the  construction  of 
its  road,  the  defendant  interfered  with  the  plaintiff's 
right  of  access  to  a  river.  In  that  case,  O'Brien,  J., 
said: 

"  The  proper  meiinre  of  damageB  in  such  ft  case  is  the  dimmished 
rental  or  usahle  Talue  of  the  property  as  it  naa,  in  consequence  of 
the  loss  by  defeudant's  acts,  of  accesi  to  the  river,  in  the  manner  en- 
joyed by  the  owner  prior  to  the  conatruction  of  the  embankment  acroBS 
the  water  front  by  the  defendant.  The  plaintiS's  cannot  be  permitted 
to  prove  or  allowed  to  recover  damages  that  they  might  have  sustained 
if  tb^  had  put  the  property  to  some  other  use  or  placed  other 
structures  upon  it."  ITallman  v.  Uei.  Elevated  Railroad  Co.,  121 
N.  Y.  118.J      (p.  83.) 

The  owner  of  premises,  however,  is  not  harred  by 
any  contemplated  interference  with  his  property 
rights  from  using  his  property  in  good  faith  in  any 
reasonable  manner  and  recovering  damages  for  inter- 
ference with  such  improved  use.  (Corporation  v. 
Mapes,  6  Johns.  Ch.  46;  Matter  of  West  St.,  17  Barb. 
617;  Foster  v.  Scott,  136  N.  Y.  577;  Matter  of  Mayor, 
24  A.  D.  9;  Matter  of  Munson,  29  Hun  325;  Matter 
of  Mayor,  99  N.  Y.  596;  Matter  of  Dept.  of  Public 
Works,  53  Hun  280.) 

Tn  Storm  v.  El.  R.  R.  Co.  (82  Hun  11),  the  plaintiff 
had  constructed  an  apartment  house  upon  his  property 
after  the  elevated  road  had  been  built,  and  the  court 
said: 

"The  character  of  the  neighborhood,  so  far  as  it  is  affected  by  the 
existence  and  operation  of  the  elevated  railroad,  affords  no  bar  to  an 
owner  from  improving  hia  property  with  the  b^st  of  structures,  and 
the  elevated  road  must  compensnte  for  damages  to  such  structure  by 
ita  continuing  trespasses.  If  it  desires  to  prevent  the  application  of 
this  rule  it  must  condemn  the  site  upon  which  it  has  deized  and  which 
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it  hai  appropriated.  Until  it  docs  this,  an  owner  cannot  be  prevented 
from  improving  his  property  ts  he  sees  fit,  and  if  such  improveroebts 
do  not  make  the  return  they  would  have  done  bad  there  been  no  elevated 
road  in  the  avenue  or  street,  the  elevated  road  must  compensate  for 
Euch  loss."     (p.  13.) 

In  Stowers  v.  Gilbert  (156  N.  Y.  600),  it  was  held : 

"  When  the  remedy  invoiced  for  a  private  tTespasB  upon  land,  such 
as  the  erection  o{  an  encroaching  wall  1^  one  who  has  no  right  to  con- 
demn the  land,  is  a  suit  in  equity  for  nn  injunction  and  damages,  tlie 
plaintiff  can  recover,  together  with  an  injunction  against  future  tres- 
pass, only  liis  damages  up  to  the  entry  ot  judgment;  and  a  rei^overy  ou 
the  basil  of  permanent  damages  is  not  permiSHible."     (p.  &00.) 

The  rule  as  to  exemplary  damages  is  laid  down  in 
Powers  V.  Manhattan  Railroad  Company  {120  N.  Y. 
179),  where  the  court  says: 

"  To  justify  nn  award  of  exemplary  damages  the  evidence  must  show 
on  the  defendant's  part  malice,  or  fraud  or  gross  negligence.  T^e  act 
causing  the  damages  must  be  wanton  or  malicious,  or  gross  and  out- 
rageous, or  there  must  appear  a  design  to  oppress  and  injure.  Hm 
purpose  of  awarding  such  damages  is  to  punish  a  wrongdoer  and  unlesa 
a  wrong  motive  exists  there  is  no  ttasis  for  such  award."     (p.  182.) 

It  is  evident  from  the  foregoing  review  of  cases  re- 
lating to  the  measure  of  damages  that  there  is  no  gen- 
eral rule  that  can  be  formulated  that  will  apply  to  all 
eases  of  injury  to  a  freehold. 

It  cannot  be  said  that  the  depreciation  in  the  market 
value  of  the  property  affected  is  the  universal  rule, 
for  this  rule  does  not  apply  where  the  injury  is  not  a 
permanent  one,  and  loss  of  rents  or  some  other  rule 
is  a  more  reasonable  one  to  apply.  The  difference  in 
rental  values  on  the  other  hand  cannot  be  followed  if 
tlie  injury  is  slight  and  the  cost  of  restoration  repre- 
sents a  fair  measure  of  the  loss.  In  other  cases  it 
may  not  be  the  cost  of  restoration  that  measures  the 
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extent  of  the  lo8S,.for  the  injury  maj'-  consist  in  reinov- 
ing  something  which  does  not  injure  the  freehold  and 
has  a  market  value  apart  from  the  land,  which  market 
value  would  fairly  compensate  for  its  loss.  On  the 
other  hand  it  may  not  be  the  market  value  of  the  thing 
injured  or  destroyed  that  measures  the  loss  where  the 
thing  injured  or  destroyed  has  no  market  value,  but 
its  value  on  the  ground  or  as  a  part  of  the  land  itself 
may  be  the  true  measure  of  the  loss. 

The  damages  cannot  be  measured  in  all  cases  by  the 
same  rule  but  by  the  application  of  one  or  more  of 
these  rules,  according  to  the  character  and  extent  of 
the  injury.  A  measure  of  damages  must  be  adopted 
which  will  make  good  all  the  loss  and  which  at  the 
same  time  will  not  inflict  damages  in  excess  of  the 
actual  loss. 

The  damages  may  be  the  result  of  a  single  act  and 
may  be  complete  and  permanent  in  their  character,  in 
which  case  the  diminution  in  the  market  value  of  the 
l)roperty  would  be  the  best  measure  of  the  extent  of 
the  damages.  The  removal  of  large  quantities  of  soil, 
the  destruction  of  bearing  fruit  trees,  the  interference 
with  riparian  rights,  present  familiar  cases  of  perma- 
nent injuries  to  the  freehold  which  cannot  be  abso- 
lutely replaced.  Money  damages  may  enable  the 
claimant  to  restore  the  soil  or  procure  a  .substitute  for 
the  water  removed,  but  the  identical  soil,  trees  and 
water  cannot  be  secured,  and  in  this  sense  the  loss  is 
permanent  imd  can  best  be  measured  by  the  difference 
in  the  market  value  of  the  property  affected.  Where 
structures  are  affixed  to  the  soil  and  the  injury  to  them 
is  so  extensive  as  to  make  it  unreasonable  to  repair 
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them  tliey  are  treated  in  estimating  the  damages  to 
them  as  a  part  of  the  realty  and  as  permanent  in  char- 
acter, and  the  damages  to  them  are  measured  by  the 
difference  Id  the  market  value  of  the  realty  of  which 
they  form  a  part.  Trees,  except,  perhaps,  nursery 
stock,  are  usually  regarded  as  a  part  of  the  realty,  and 
injuries  to  them  are  treated  as  a  permanent  damage 
to  the  realty,  and  the  damage  is  measured  by  the  dif- 
ference in  the  value  of  the  land.  Where  a  single  apple 
tree  in  an  orchard  on  a  farm,  however,  is  destroyed, 
the  difference  in  the  value  of  the  farm  with  and  with- 
out the  tree  would  measure  the  extent  of  the  loss, 
although  the  loss  of  the  tree  would  practically  make 
no  difference  in  estimating  the  market  value  of  the 
farm,  but  it  would  be  simpler  in  suoh  a  case,  to  prove 
the  value  of  the  tree  on  the  ground  to  the  farm  under 
all  the  attendant  conditions.  A  shade  tree  in  front  of 
a  city  lot  may  have  a  value  as  fire  wood  or  timber,  but 
its  value  for  that  purpose  would  not  represent  its  value 
to  the  owner  of  the  lot  since  its  loss  may  very  appre-  ■ 
ciably  affect  the  market  value  of  the  lot  itself,  and  in 
such  a  case  the  difference  In  the  value  of  the  lot  is  the 
better  rule,  although  the  same  result  would  probably 
be  arrived  at  by  allowing  the  witnesses  to  testify  to 
the  value  of  the  tree  standing  on  the  property  and  as 
a  part  of  it. 

There  may  be  an  injury  to  the  freehold,  however,  so 
slight  that  the  diminution  in  the  value  of  the  property 
would  not  be  a  simple,  easy,  and  reasonable  rule  to 
apply.  In  such  a  case  the  cost  of  restoration  is  re- 
sorted to  as  the  measure  of  the  loss.  As  observed  by 
Judge  O'Brien,  one  would  not  think  of  estimating  the 
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value  of  a  window  pane,  the  destruction  of  which  is  an 
injury  to  the  freehold  by  its  effect  upon  the  value  of 
the  land.  Fences  may  be  torn  down,  ditches  may  be 
filled,  -small  quantities  of  soil  may  be  removed,  and 
other  instances  may  be  cited  where  the  injury  can  be 
repaired  readily  and  where  the  expense  of  restora- 
tion is  a  complete  and  perfect  rule  to  apply.  Some  of 
these  acts  technically  may  be  injuries  to  the  freehold, 
but  for  the  purpose  of  estimating  the  loss  the  cost  of 
restoration  is  adopted  as  a  simple  and  complete 
method  for  measuring  the  damages. 

The  injury  may  be  accompanied  by  a  loss  of  rents. 
The  damage  may  be  such  that  the  property  for  the 
time  is  rendered  untenantable.  Soil  may  be  flooded 
and  made  untillable.  Buildings  may  be  rendered 
damp  and  otherwise  untenantable,  and  this  damage 
must  be  taken  into  account,  together  with  the  cost  of 
restoration  in  many  cases  where  the  two  oeeur.  There 
may  have  been  in  some  instances  no  actual  physical 
interference  with  the  property  or  any  part  of  it,  but 
by  reason  of  noxious  odors  or  other  nuisances  or 
causes  the  property  may  have  been  rendered  unten- 
antable. In  such  cases  the  loss  of  rents  from  time  to 
time,  until  the  cessation  of  the  nuisance,  would  com- 
pensate the  claimant  where  he  seeks  to  recover 
damages. 

The  market  value  of  the  thing  removed  may  be  the 
measure  of  damages,  as  in  the  case  of  nursery  stock 
cited  in  one  of  the  eases,  or  as  in  the  case  of  full  grown 
forest  trees  where  there  is  no  injury  to  the  freehold, 
or  as  in  the  case  of  the  removal  of  coal,  which  has 
been  given  as  an  instance  of  the  application  of  the  rule 
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that  the  market  value  of  the  thing  removed  may  be  the 
measure  of  the  damages.  Even  in  such  cases,  however, 
there  may  be  an  injury  to  the  freehold  as  well,  and 
then  the  damages  are  best  measured  by  the  diminution 
in  the  value  of  the  property.  The  removal  of  building 
or  moulding  sand,  which  has  a  market  value,  may  dam- 
age the  freehold,  and  then  their  market  value  alone 
would  not  compensate  the  owner  for  their  loss.  There 
may  be  cases  where  the  market  value  of  the  thing  re- 
moved would  represent  all  the  damages  sustained,  but 
where  it  does  not  adequately  measure  the  loss  it' is  not 
a  proper  rule  to  apply.  There  are  cases,  however, 
where  the  thing  injured  or  destroyed  can  best  be  meas- 
ured by  its  value  on  the  ground,  as  in  the  case  of  an 
injury  or  destruction  of  a 'growing  crop  which  in  its 
condition  at  the  time  of  the  injury  had  no  market 
value  as  a  crop.  Such  a  damage  is  not  a  permanent 
one  to  the  freehold  since  the  freehold  itself  another 
season  may  produce  just  as  much,  after  the  injury  to 
the  crop  as  before.  What  the  claimant  has  lost  in  such 
a  case  is  the  value  of  his  crop  in  the  condition  in  which 
it  was  at  the  time  of  the  injury,  measured  by  the  dif- 
ference between  its  value  immediately  before  and  im- 
mediately after  the  damages  occur.  The  damage 
might  of  course  be  measured  by  the  difference  in  the 
value  of  the  property  with  the  crop  before  the  injury 
and  immediately  after  the  injury,  but  this  rule  is  cum- 
bersome as  compared  with  an  estimate  of  the  value 
of  the  crop  itself  in  the  condition  in  which  it  was  ait  the 
time  or  the  injury  and  involves  practically  the  same 
calculations  as  the  estimate  or  difference  in  the  value 
of  the  property.    This  value  in  a  sense  represents  its 
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market  value,  for  it  is  what  would  be  paid  for  the  crop 
in  its  condition  at  the  time  of  the  injury  with  the 
right  to  use  the  land  for  its  complete  development. 

There  may  be  cases  that  warrant  a  recovery  of  both 
the  cost  of  restoration  and  the  loss  of  rentals.  Where 
a  bnilding  has  been  injured  and  rentals  have  been  lost 
thereby  the  claimant  may  recover  not  only  the  cost' of 
making  the  repairs  where  such  a  course  would  be  a 
reasonable  one  to  pursue,  but  also  the  rentals  that  he 
has  lost  thereby,  and  in  rare  rcases  he  may  recover  a 
duninution  in  the  market  value  of  the  property  as  well. 
The  cases  where  all  three  rules  of  damages  are  ap- 
plicable are  rare,  but  where  an  injury  is  so  extensive 
that  after  the  repairs  have  been  made  the  structures 
have  still  suffered  a  depreciation  in  value  the  rules  are 
applicable,  as  where,  for  instance,  the  injury  consists 
in  undermining  a  new  house  or  other  building,  so  that 
its  foundation  breaks  and  it  settles,  cracks  the  walls, 
and  distorts  it.  No  amount  of  repairs  in' such  a  case 
will  place  the  structure  in  as  good  condition  as  before 
the  injury.  Prior  thereto  it  was  a  new  house  and 
after  the  injury,  notwithstanding  the  repairs,  it  is  an 
old  one.  This  rule  would  not  apply  to  old  structures 
which,  by  repairs  can  be  made  as  good  as  they  were 
before  the  injury,  nor  to  such  extensive  damages  as  are 
best  measured  by  the  depreciation  in  the  value  of  the 
property.  Ordinarily,  depreciation  in  rentals  and 
diminution  in  the  value  of  the  property  cannot  both  be 
had  for  the  diminution  in  value  of  the  property  gen- 
erally covers  all  the  loss  that  has  been  sustained.  The 
damages  relate  back  to  the  date  of  the  injury,  and  the 
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idterest  allowed  thereon  is  supposed  to  compensate 
the  owner  for  his  loss  of  rentals. 

The  preceding  discussion  is 'based  upon  the  theory 
that  the  injury  was  the  result  of  a  single  act  and  was 
complete  and  nob  oontinuous  in  its  nature.  A  difEer- 
eult  rule  applies  in  some  cases  where  the  injury  is  a 
continuous  one  and  a  recovery  may  be  had  for  all  of 
the  damages  in  one  action.  Where  lands  are  flooded, 
for  instance,  from  year  to  year,  or  a  railroad  is  op- 
erated in  a  highway  without  due  authority,  recoveries 
may  be  had  from  time  to  time,  as  the  injuries  occur, 
btft  in  some  cases  resort  may  be  had  to  a  suit  in  equity 
and  the  total  damage  may  be  secured  in  one  suit. 

It  is  apparent  that  t^e  cases  shade  into  «ach  other 
and  that  it  is  not  an  easy  matter  to  lay  down  a  rule 
for  those  eases  that  lie  upon  the  border  line.  In  such 
cases  it'  is  a  matter  of  good  judgment  as  to  what  rule  is 
the  reasonable  one  to  apply  and  which  will  adequately 
measure  the  (damages  without  subjecting  the  offender 
to  the  payment  of  any  greater  compensation  than  the 
loss  which  he  actually  occasions. 

Sometimes  an  additional  element  is  involved  in  de- 
termining the  amount  of  damages  to  which  one  liable 
for  negligence  must  respond.  The  question  frequently 
arises  as  to  whether  or  not  the  liability  attaches  for 
'the  whole  or  only  a  part  of  the  damages  where  more 
than  one  has  been  guilty  of  negligence  in  connection 
with  the  injury.  In  ordinary  cases  the  rule  is  well  set- 
tled that  if  several  persons  are  jointly  bound  bo  per- 
form a  duty  they  are  jointly  and  severally  liable  for 
omTtting  to  perform  or  for  performing  it  negligently, 


.y  Google 


Stevens  v.  The  State  of  New  York.  137 

Opinion  of  the  Court,  per  RooBnBECK,  J. 

and  persons  who  co-operate  in  an  adt  directly  causing 
the  injury  are  jointly  liable  for  its  consequences  if 
they  acted  in  concert  or  united  in  causing  a  single 
injury  even  though  acting  independently  of  each  other. 
In  all  these  cases  the  liability  is  several  as  well  as 
joiift,  and  each  one  of  the  parties  in  fault  can  be  sued 
alone  and  is  responsible  for  the  entire  damage.  {Sher- 
man t§  Redfield,  Negligence,  §  122.)  There  is  a  line  of 
cases,  however,  where  this  rule 'cannot  be  strictly  ap- 
plied beeanse  part  of  the  damages  were  caused  by 
agencies  for  which  no  one  can  be  made  to  respond. 
No  one  can  be  made  to  pay  for  damages  which  are 
due  to  natural  causes,  as,  for  instance,  where  a  creek 
overflows,'  due  to  heavy  rains,  and  damages  property 
while  the  flood  waters  are  added  to  through  the  negli- 
gence of  some  responsible  party.  In  such  a  case  the 
damages  caused  by  negligence  must  be  separately  de- 
termined and  cannot  be  augmented  by  those  resulting 
from  natural  causes.  If  in  Such  a  case  all  the  dam- 
ages would  be  caused  irrespective  of  the  negligence 
there  is  no  liability,  and  likewise  if  any  part  of  the 
damages  would  have  been  occasioned  without  the  neg- 
lig-ent  acts  there  is  no  liability  for  such  part.  In  such 
cases  the  negligent  party  must  respond  for  such  dam- 
ages as  his  negligence  occasions  and  for  no  more. 
The  determination  if  the  amount  of  these  damiages  is 
frequently  accompanied  with  difficulty,  but  it  is  none 
the  less  one  for  the  courts  to  determine.  It  rests 
npon  the  peculiar  facts  in  each  ease  and  often  depends 
upon  the  priority  of  the  flooding  due  to  each  cause. 
(Carhart  v.  State,  11  Court  of  Claims,  128, 12  Court  of 
Claims,  152,  115  A.  D.  1;  Crowley  v.  State,  112  N. 
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T.  872;  Ostrander  r.  State,  112  N.  Y.  875,  112  A.  D. 
875, 192  N.  Y.  415;  Acer  v.  State,  124  A.  D.  915;  Post  v. 
State,  124  A.  D.  916.) 

rt  is  apparent  from  these  oaaea  that  ia  the  case  at 
bar  claimant  is  not  entitled  to  recover  the  dimination 
in  .the  market  value  jof  his  premises  in  addition  to  the 
cost  of  restoration  and  the .  diminished  rental  valne. 
The  damages  were  not  so  extensive  that  they  could 
not  be  restored.  The  premises  .were  old  and  a 
thorough  repair  would  put  them  in  «s  good  if  not 
better  condition  than  they  were  before  the  damages 
occurred.  The  claimant  is  not  endeavoring  to  restrailn 
the  State  from  operating  the  canal  and  waste  weir  in 
the  manner  in  which  it  has  been  doing,  hut  seeks  to 
recover  the  damages  resulting  from  the  negligent  acts 
of  the  State.  Even  if  he  were  entitled  to  recover  the 
diminution  in  the  value  of  the  realty  such  recovery 
must  be  limited  to  the  damage  that  occurred  daring 
the  two  years  which  his  claim  covers.  There  have 
been  former  recoveries  by  the  claimant  for  damages 
growing  out  of  similar  acts  of  negligence  by  the  State 
and  the  only  damages  for  permanent  depreciation  to 
which  he  is  eniitled  would  be  those  that  occurred 
during  the  two  years  preceding  the  filing  of  his  claim. 
To  give  him  damages  for  a  longer  period  would  be 
covering  a  period  for  which  he  lias  secured  damages, 
and  this  court  cannot  award  damages  beyond  the  time 
of  the  filing  of  his  claim.  This  is  not  a  case  where  the 
claimant  seeks  to  recover  in  an  action  all  of  his  dam- 
ages resulting  from  the  acrts  of  ithe  State.  The  con- 
struction complained  of  may  be  chang^  by  the  State 
at  any  itime  and  the  damages  should  be  limited  to  the 
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period  during  which  the  State  conitinues  negligently 
to  operate  its  canal  ^o  claimant's  damage. 

The  claimant,  therefore,  is  entitled  to  recover  the 
cost  of  restoring  his  premises  and  the  loss  of  rents,  if 
any,  down  to  the  time  of  'the  filing  of  his  claim,  occa- 
sioned by  the  negligent  acts  of  the  State,  but  not  in 
addition  there^to  the  diminution  in  'the  value  of  his 
premises. 

Swift,  P.  J.,  and  Murray,  J.,  concur. 


VnjJiGE  OF  WnrrEHALL,  Claimanit,  v.  The  State  of 
New  Yobk. 

Claim  No.  9089.' 

Clftim  [or  COmpeDuition  for  the  Approprlfttion  ot  a  Brick  Building  in 

tho  Village  of  Whitehall,  County  of  Washington. 

Wliere  the  fltate  appropriates  a  municipal  building  in  a  villa.gr  the 
Talue  of  tlie  building  will  not  be  baaeii  upon  tbc  cost  of  reproducing 
it  nor  upon  it»  value  to  the  village  but  upgn  the  market  value  of  the 
property  in  the  condition  in  which  it  was  at  the  time  of  the  appro- 
priation. {Uailer  of  City  of  ft'eic  York,  118  A.  D.  275;  see  Matter  of 
Ctly  of  Sew  Tork,  198  N.  Y.  84.) 

(Decided  June  7,  ISOB.) 

This  claim  involves  the  question  of  the  rule  to  be 
adopted  in  appraising  property  appropriated  by  the 
State.  A  building  contractor  called  by  the  State 
undertoot  to  appraise  the  value  of  the  building  by  esti- 
mating its  cost  of  reproduction  and  making  a  certain 
allowance  for  depreciation.  This  method  was  ob- 
jected to  on  the  ground  that  the  estimate  thus  arrived 
at  was  not  the  measure  of  value  of  the  building  since 
the  witness  knew  nothing  of  the  market  value  of  prop- 
erty in  the  village  of  Whitehall. 
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The  following  is  a  map  showing  the  appropriation 
and  surroundings: 
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CONTRACT   15. 
'VIUJWE  OF  YVHITEHAU 

J.  Sanford  Potter,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

RoDBNBECK,  J.  The  State  permanently  appropriated 
a  plot  of  ground  with  a  three  story  brick  building  upon 
it  belonging  to  the  village  of  Whitehall,  situated  on 
the  corner  of  Broad  and  Canal  streets,  two  of  the 
principal  business  streets  in  the  village.  The  claim- 
ant swore  four  witnesses  as  to  the  value  of  the  prop- 
erty, and  the  State  two  witnesses.  Thomas  A.  Patter- 
son, one  of  claimant's  witnesses,  was  president  of  the 
board  of  trustees  of  the  village.    He  testified  that  the 


.y  Google 


Village  of  Whitehall  v.  The  State  of  New  York.  141 
Opinion  of  the  Court,  per  Hodbnbeck,  J. 

building  was  constructed  in  1870,  atfd  that  withia  the 
past  five  years  permanent  improvements  had  been 
made  upon  it  fimounting  to  $3,040.  He  said  the  vil- 
lage had  received  in  rents  about  nine  or  ten  hundred 
dollars  annually  from  the  property  and  that  the  full 
rental  value  of  the  premises  was  $2,000.  His  estimate 
of  the  value  of  the  property  was  $20,000.  George  H. 
Scott,  another  witness  for  the  claimant,  had  been  an 
assessor  of  the  village  and  testified  that  the  building 
was  worth  $15,000,  the  lot  upon  which  it  stood  $2,500, 
making  a  to^al  value  for  the  property  of  $17,500. 
Another  witness  for  the  claimant,  Robert  H.  Brett, 
was  engaged  in  the  mercantile  business.  His  estimate 
of  the  value  of  the  property  was  between  $19,000  and 
$20,000.  The  last  witness  called,  Warren  F.  Baseom, 
was  an  insurance  ageii,t  by  occupation  and  estimated 
the  value  of  the  property  at  from  $17,500  to  $18,000. 
Charles  J.  Davis  called  on  behalf  of  the  State  was  a 
contractor  and  builder  and  testified  that  the  value  of 
the  building  was  $9,189.10.  The  only  other  witness 
called  by  the  State  was  the  State  Appraiser,  Harvey  J. 
Donaldson.  He  arrived  at  his  estimate  as  to  the  value 
of  the  building  by  figuring  its  structural  cost,  but  his 
judgment  of  the  value  of  the  lot  and  building  was 
based  upon  a  knowledge  of  sales  and  transactions  in 
the  village  coming  within  his  own  experience  as  State 
Appraiser,  His  estimate  of  the  value  of  the  property 
was  $11,000.  Upon  this  evidence  the  court  is  asked 
to  appraise  the  damages.  The  lowest  estimate  ■on 
the  part  of  the  clainmnt  was  $17,500  and  the  only  esti- 
mate on  the  part  of  the  State  was  $11,000. 
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The  court  has  viewed  the  premises  and  its  judgment 
of  'the  value  of  the  property  is  hased  not  only  upon  the 
evidence  offered  but  upon  its  view  of  the  property. 

The  estimate  of  the  claimant's  witnesses  is  too  high 
while  that  of  the  State's  witness  is  too  low.  The 
question  is  not  what  could  this  block  be  reproduced  for 
hut  what  was  its  market  value.  As  was  stated  by 
Judge  Clark  in  Matter  of  City  of  New  York  (118  A.  D. 
275): 

"  A  raan  ■nay  pure Iiase  a  -piece  of  witd  land  for  off  from  any  railroad 
connection  and  tlicreon  maj  build  a  magnificent  Btructure,  No  develop- 
ment may  take  plaee  in  the  neighborhood,  and  there  may  be  no  demand 
of  any  Icind  for  the  property.  In  considering  the  marliet  value  of  the 
real  estate  under  such  circumstances  it  would  be  obvious  that  what  it 
had  coat  to  put  the  building  there  could  not  in  any  tvay  affect  the 
market  value  of  the  property  as  a  whole." 

The  question,  therefore,  is  not  what  it  would  cost  to 
reproduce  the  block  in  question  nor  the  value  of  the 
property  to  the  village,  but  what  was  the  market  value 
of  the  property  at  the  time  of  the  appropriation.  It  ap- 
pears that  the  building  had  been  constraoted  nearly 
forty  years  ago  at  a  cost  .of  $12,000  and  that  $3,040 
bad  been  expended  upon  it  within  the  last  five  years. 
This  would  make  the  investment  of  the  village  $15,040, 
not  taking  into  account  the  value  of  the  lot.  This  esti- 
mate, however,  does  not  represent  the  market  value  of 
the  property.  Allowance  must  be  made  for  deprecia- 
tion. It  is  not  a  question  of  how  much  the  property 
has  cost  tbe  village,  but  what  was  it  actually  worth  at 
the  time  of  the  .appropriatioa.  Taking  into  account 
the  age  of  the  building,  the  condition  in  which  it  was 
at  the  time  of  the  appropriation,  the  improvements 
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made  upon  it  and  after  a  view  of  the  premises,  an 
award  should  be  made  to  the  claimant  of  $13,000  upon 
which  interest  should  be  allowed  from  the  date  of  the 
appropriation. 

Swift,  P.  J.,  and  Murray,  J.,  concur. 


Jacob  W.  Bbkinstbin,  Claimant,  v.  The  State  of  New 
YoBK. 

Claim  No.  9503. 

Claim  for  Kegligenco  in  tbe  Operation  of  the  Plymouth  Avenue  Canal 
Bridge  in  the  City  of  RoclieBter. 

Where  a  claimnnt  seeks  to  recover  damages  tor  a  personal  injury 
reoeived  by  being  thrown  from  his  bicycle  by  tbe  raising  of  a  lift 
bridge  over  the  canal  through  the  alleged  negligence  of  the  State  in 
raising  the  brid^  and  it  appears  that  a  gasoline  launi;h  was  in  the 
canal  going  west  anri  had  signaled  for  tbe  bridge  to  be  raised;  that  one 
of  the  bridge  tenders  sounded  the  gong  several  times  as  a  signal  that 
tlie  bridge  was  to  be  raised,  while  the  other  bridge  tender  took  a  red 
light  and  went  into  tlie  center  of  the  roadway  within  a  few  feet  of 
the  bridge  tn  warn  persons  approaching  the  bridge;  that  tbe  street 
approaching  the  bridge  was  paved  with  asphalt  and  claimant  passed 
the  bridge  tender  without  l>eing  heard  by  him;  that  tlie  bridge  tender 
saw  elaimant  juft  as  he  went  on  to  the  bridge  and  called  to  him  to 
stop;  that  the  claimant  rode  upon  the  bridge  after  the  warning  signal 
had  been  given,  passed  the  bridge  tender  with  tbe  red  light,  continued 
on  his  way  across  the  briilge  and  rode  off  the  bridge  at  the  further  end 
when  it  teas  about  a  font  above  the  street  and  received  the  injury 
complained  of.  Held,  that  tliere  was  no  negligence  shown  on  the  part 
of  the  State,  and  that  claimant  was  guilty  of  contributory  negligence 
and  could  not  recover. 

(Decided  September  27,   1009.) 

This  claim  is  one  for  personal  injuries  due  to 
alleged  negligence  in  operating  the  Plymouth  avenue 
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canal  bridge  in  the  city  of  Rochester,  May  12,  1908. 
The  claimant  was  riding  a  bicycle  over  the  bridgeabout 
8.30  0  'clock  in  the  evening.  He  rode  off  the  end  of  the 
bridge  while  it  was  up  about  a  foot  or  a  foot  and  a  hslt". 

Forsyth  Bros'.,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

Swift,  P,  J.  This  is  a  claim  for  damages  for  per- 
sonal-injuries which  the  claimant  alleges  he  received 
by  reason  of  the  negligence  of  'the  State  employees  oa 
the  Plymouth  avenue  bridge  over  the  canal  in  the  city 
of  Rochester,  N.  Y.,  on  the  12th  day  of  May,  1908. 
Claimant  was  riding  a  bicycle  along  Plymouth  avenue 
going  from  Main  street  towards  the  bridge.  It  was 
in  the  evening  and  was  dark  so  that  lights  had  been 
lighted  on  the  bridge.  It  is  the  contention  of  claimant 
that  he  was  riding  towards  home  on  his  wheel  with  a 
basket  of  eggs.  That  he  approached  the  bridge  and 
rode  onto  it,  and  when  he  was  nearly  across  the  bridge 
without  any  warning  of  any  kind  the  bridge  was 
raised,  and  that  before  he  could  stop  his  wheel  he  ran 
off  the  bridge  which  had  raised  to  the  height  of  about 
one  and  one-half  feet,  was  thrown  onto  the  pavement 
and  ingured. 

The  bridge  was  an  ordinary  lift  bridge  operated  by 
hydraulic  power.  The  claimant  contends  that  the  em- 
ployees of  the  State  in  charge  of  the  bridge  carelessly 
and  negligently  raised  the  bridge  without  giving 
warning  of  any  kind.     One  of  the  claimant's  witnesses 
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testified  that  he  was  crossing  the  bridge  and  ob- 
served a  launcb  about  fifty  feet  east  of  the  bridge 
which  had  stopped;  that  when  he  was  nearly  across 
the  bridge  it  began  to  raise  but  he  stepped  off  onto 
the  street  and  was  not  injured.  He  says  no  gong  was 
rung  or  warning  given  from  the  time  he  was  ap- 
proaching the  bridge  and  about  fifty  feet  front.  The 
wife  of  this  witness  testified  to  practically  the  same 
facts.  Both  witnesses  say  that  they  had  gone  but  a 
few  steps  after  stepping  off  the  bridge  when  they 
heard  a  crash  and  looking  around  saw  claimant,  and 
that  he  was  lying  on  the  roadway.  Another  of  claim- 
ant's witnesses,  who  was  in  charge  of  the  launch, 
which  was  on  the  east  of  the  bridge  and  going  west 
and  which  had  stopped  for  the  bridge  to  be  raised, 
testified  that  he  was  in  the  launch  and  had  sigualled  to 
the  bridge  tender  to  raise  the  bridge  to  let  him 
through ;  that  he  had  stopped  the  engine  in  the  launch ; 
that  he  heard  the  gong  sounded  and  about  thirty 
seconds  after  the  bridge  began  to  raise.  That  he  saw 
a  man  on  a  bicycle  who  was  near  the  edge  of  the 
bridge  when  the  gong  ceased  ringing,  and  just  as  they 
were  going  under  the  bridge  he  saw  the  man  with  his 
bicycle  go  off  the  end  of  the  bridge.  The  claimant 
testified  that  he  was  going  south  on  Plymouth  avenue 
on  his  wheel  at  about  seven  miles  an  hour;  that  no 
gong  sounded;  that  he  went  onto  the  bridge  without 
any  warning  it  was  to  be  raised,  and  that  he  did  not 
notice  the  bridge  was  raising  until  he  got  to  the  edge, 
and  it  was  up  about  one  foot  and  he  could  not  stop, 
and  went  off  into  the  street  and  was  injured.  He 
said  he   had  crossed   this   bridge   before   and   was 
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familiar  with  the  usual  warning  given  to  indicate  the 
bridge  was  to  be  raised.  That  the  warning  was  a 
ringing  of  a  gong,  and  that  usually  a  bridge  tender 
was  in  the  middle  of  the  street.  This  was  all  the 
evidence  on  behalf  of  claimant. 

John  J.  Miller,  a  "witness  for  the  State,  testified  he 
was  one  of  the  bridge  tenders  at  the  time- of  the  acci- 
dent. That  he  had  hung  out  one  of  the  red  lights  on 
the  bridge  at  the  sides  of  the  bridge  and  it  was  quite 
dark.  That  he  saw  a  boat  in  the  canal,  a  launch  that 
had  stopped;  that  the  gong  was  rung  to  warn  persons 
passing  on  the  street;  that  he  was  in  the  roadway 
north  of  the  bridge  and  about  four  or  five  feet  from 
the  bridge;  that  he  had  a  red  lantern  lighted  in  his 
hand ;  that  he  did  not  see  the  man  with  the  wheel  until 
he  was  on  the  bridge ;  that  he  went  out  onto  the  road 
with  the  red  light  because  the  gong  had  sounded  for 
the  bridge  to  go  up;  that  there  is  an  asphalt  pavement 
on  Plymouth  avenue,  and  that  he  did  not  hear  the 
bicycle  or  see  the  man  until  he  was  just  on  the  bridge, 
and  he  called  to  him;  that  after  the  gong  sounded  he 
took  his  red  light  from  the  house  of  the  bridge  tender 
at  the  north  corner  of  the  bridge  and  stepped  out  into 
the  roadway. 

Another  witness  for  the  State  testified  that  he  was 
one  of  the  bridge  tenders  at  the  time  of  the  accident ; 
that  he  saw  this  boat  approaching  and  rung  the  gong 
to  clear  the  bridge;  that  he  rang  it  eight  to  twelve 
times,  and  when  he  finished  ringing  the  bridge  was 
cleared  «nd  he  started  to  raise  the  bridge  and  noticed 
this  man  going  onto  the  bridge  on  his  wheel  just  as  the 
bridge  started;  that  he  heard  some  one  say  stop  and 
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then  heard  the  commotion  on  the  other  end  of  the 
bridge;  that  he  did  not  have  time  to  stop  the  bridge; 
that  Miller  was  standing  in  the  roadway  with  the  red 
lantern  when  he  was  ringing  the  gong;  that  a  signal 
was  given  from  the  launch  to  raise  the  bridge;  that 
the  man  on  the  wheel  was  going  from"  ten  to  fifteen 
miles  per  hour. 

Percy  McDonald,  a  witness  for  the  State,  on  the 
night  of  the  accident  was  employed  in  Thompson's 
livery  stable  right  next  to  the  bridge  on  the  east  side 
of  Plymouth  avenne ;  that  before  the  accident  he  heard 
the  gong  ring  and  stepped  to  the  door ;  that  he  saw  the 
claimant  riding  onto  the  bridge  on  his  wheel,  and  that 
immediately  the  bridge  began  to  raise ;  that  he  heard 
Miller  "  hello  *'  to  the  man  after  he  was  on  the  bridge, 
and  that  claimant  continued  on  across  the  bridge  and 
fell  into  the  street ;  that  claimant  went  onto  the  bridge 
immediately  after  the  gong  ceased  ringing;  that 
Miller  was  standing  at  the  north  end  of  the  bridge  in 
the  roadway  with  a  red  lantern  in  his  hand ;  that  wit- 
ness was  within  twenty-five  feet  of  the  bridge ;  that  as 
he  stepped  out  claimant  was  on  his  wheel  about  in 
front  of  the  livery  office  going  south. 

Mr.  Schaflfer,  another  witness  for  the  State,  was  at 
the  Thompson's  livery  and  testified  to  the  same  fact 
and  that  claimant  was  apparently  trying  to  make  the 
bridge  and  get  across. 

From  all  the  evidence  I  am  .satiHfied  that  no  negli- 
gence was  shown  on  the  part  of  the  State.  The  usual 
warning  was  given  and  the  claimant  deliberately  rode 
by  the  bridge  tender  standing  in  the  roadway  with  a 
red  light  in  his  hand.   There  is  no  proof  that  the  State 
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or  its  employees  failed  in  any  way  to  perform  tbeir 
duties.  The  claimant  himself  did  not  use  proper  pre- 
caution and  is  guilty  of  contributory  negligence. 

I  am  of  the  opinion  that  the  claim  should  be  dis- 
missed. 

KoDBKBECK,  J.  This  claim  is  one  for  personal  in- 
juries due  to  alleged  negligence  in  operating  the  Ply- 
mouth avenue  canal  bridge  in  the  city  of  Rochester, 
May  12,  1908.  The  claimant  was  riding  on  a  bicycle 
over  the  bridge  about  8.30  o  'clock  in  the  evening.  He 
rode  off  the  end  of  the  bridge  while  it  was  up  about  a 
foot  and  a  half. 

The  preponderance  of  the  proof  shows  that  the 
claimant  was  guilty  of  contributory  negligence.  There 
were  four  electric  lights  on  the  bridge  which  were 
burning  at  the  time  so  that  he  could  plainly  see.  The 
bridge  tender  and  bridge  operator  say  that  the  gong 
was  sounded  in  the  usual  way  and  they  were  corro- 
borated by  three  disinterested  witnesses  who  say  that 
the  claimant  rode  on  the  bridge  before  or  about  the 
time  that  it  went  up.  He  himself  says  that  the  gong 
did  not  sound  and  two  witnesses  called  by  him  say 
they  do  not  recollect  whether  or  not  it  sounded.  The 
bridge  tender  was  on  the  bridge  at  the  time  of  the 
accident  with  a  red  lantern  in  his  hand  and  as  the 
claimant  rode  by  him,  he  and  others  hollered  to  the 
claimant  who  appeared  to  have  made  an  ■nnsuccessful 
eflfort  to  stop  his  machine. 

"Under  these  facts  no  negligence  on  the  part  of  the 
State  was  shown  and  the  claimant  was  gnilty  of 
contributory  negligence  and  his  claim  should  he  dis- 
missed. 
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Murray,  J.  This  is  a  claim  to  recover  damages  for 
falling,  on  a  bicycle,  from  a  bridge  over  the  Erie  canal 
in  the  city  of  Rochester,  on  the  evening  of  May  12, 
1908. 

The  State  maintains  a  bridge  over  the  canal,  known 
as  the  Plymonth  avenue  bridge,  in  the  city  of 
Bochester.  The  bridge  is  about  72  feet  in  length, 
runs  north  and  south,  and  is  operated  by  electricity 
and  hydraulic  power  from  an  operator's  house  on  the 
north-west  end  of  said  bridge.  {Sten.  Min.,  pp.  11,  34, 
48,56,64,66,71,72.) 

Between  8  and  9  o'clock  in  the  evening  x)f  May  12, 
1908  (pp.  35,  76,  78,  83,  86),  a  boat,  or  launch,  ap- 
proached the  bridge  from  the  east  (pp.  6, 12, 13, 18, 19, 
23,  69).  At  this  time  there  were  four  electric  lights 
on  the  bridge  which  were  lighted  (p.  56),  and  there 
were  also  lights  in  the  street  (pp.  13,  27).  As  the 
claimant  described  it,  "  there  was  plenty  of  light, 
light  as  day."    (p.  37.) 

When  this  vessel  approached  the  bridge  (pp.  49, 
50),  the  operator  soimded  the  gong  (pp.  24,  77,  79,  82- 
86)  to  warn  passengers  of  danger  (pp.  49,  50,  54,  60). 
He  struck  the  gong  ten  to  twelve  times  (pp.  52,  64,  75), 
which  took  between  ten  to  iifteen  seconds  (p.  53). 
When  the  launch  approached  the  bridge,  the  flagman 
went  out  with  a  red  lantern,  and  there  were  red  lights 
on  the  bridge,  on  the  north  and  south  ends  (pp.  13, 
31,  32,  47,  48,  49,  56,  58,  59).  After  the  operator 
sounded  the  gong  and  the  bridge  was  clear  he  began 
to  raise  it  (pp.  25,  64,  75).  The  gong  was  heard  at 
this  time  25  feet  or  more  away  (pp.  70,  86,  87). 
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It  was  at  this  time  the  claimant  approached  the 
bridge;  he  was  riding  his  bicycle  at  a  speed  of  about 
8  miles,  or  more,  an  hour  (pp.  45,  67-73,  78,  84).  He 
had  a  basket  of  eggs  in  his  hand,  and  was  riding  from 
Main  street  to  the  south  down  Plymouth  avenue,  to  the 
north  end  of  the  bridge  (p.  34).  He  was  familiar 
with  the  bridge,  knew  its  method  of  operation,  and  had 
frequently  crossed  it.    (p.  37,  etc.) 

When  he  approached  the  bridge  the  gong  was 
sounding  (pp.  24,  25,  77-79,  80-82,  83-86),  and  the  flag- 
man stood  in  the  center  of  the  street,  with  his  red  lan- 
tern, a  few  feet  from  the  north  end  of  the  bridge  (pp. 
49,  51,  54,  66,  67,  70,  77-79,  84,  85).  Before  the  claim- 
ant reached  the  bridge  he  passed  the  flagman  on  his 
left  side  (p.  53),  who  stood  facing  the  bridge,  with 
his  red  lantern  in  his  hand,  in  the  center  of  the  street 
as  above  described.  The 'flagman  hollered  to  him, 
"  Stop  "  (pp.  64,  75,  77,  78) ;  but  he  was  traveling 
at  "  a  fair  rate  of  speed,"  it  was  too  late  to  stop  and 
he  rode  on.    (p.  44.) 

The  claimant  rode  on  to  the  bridge  just  as  it  was 
s-tarting  or  beginning  to  rise  (pp.  25,  44,  51,  64,  65,  75, 
77-80,  84-86,  91.)  His  speed  was  eight  miles  an  hour, 
or  more  (supra).  When  he  got  on  the  bridge  he  tried 
to  stop  his  bicycle,  but  he  couldn't  do  it  in  time;  "  he 
wiggled  over  "  and  fell  oif  the  south  end  of  the  bridge 
when  it  was  about  a  foot  or  a  foot  and  a  half  high, 
(pp.  7,  27,  34,  35,  51-55,  61,  65.) 

The  bridge  was  72  feet  in  length,  the  claimant  must 
liave  been  traveling  "  at  a  fair  rate  of  speed  "  else 
he  could  have  stopped  his  bicycle,  in  its  length,  when 
he  felt  the  bridge  begin  to  rise  as  he  rode  on  it. 
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Or,  probably  he  was  hastening  to  his  destination  "  at 
a  fair  rate  of  speed  "  and  not  wanting  to  wait  for  the 
raising  and  lowering  of  the  bridge,  thought  he  could 
cross  it,  and  when  he  neared  the  south  end  he  could  not 
hold  the  bicycle  with  his  one  disengaged  hand,  and  so 
the  bicycle  "  wiggled  "  and  he  fell  off  the  bridge. 

Surely  on  these  facts  the  claimant  is  not  entitled  to 
recover. 

It  would  be  an  injustice  to  allow  a  party  to  be  the 
author  of  his  own  misfortune,  and  then  to  charge  the 
consequences  upon  others.  {New  Haven  Ry.  v, 
Schuyler,  34  N.  Y.  30.) 

When  the  State,  lawfully  operating'  a  bridge  over 
one  of  its  canals,  takes  all  the  precautions  a  prudent 
man  should  reasonably  take,  under  the  circmnstances, 
to  guard  against  and  prevent  harm  or  injury  to  per- 
sons crossing  or  using  it^ — -it  is  not  liable  for  injury 
or  damage  arising  therefrom. 

Before  the  bridge  was  raised,  the  gong  was  sounded 
warning  all  approaching,  it  was  about  to  be  lifted. 
The  gong  was  struck  ten  to  twelve  times  and  was 
heard  25  feet,  or  more,  away.  Red  lights  were  placed 
upon  the  bridge  and  so  exposed  that  those  expecting 
to  cross  it  could,  see  the  danger  signal.  The  flagman 
stood  before  the  bridge,  in  the  street,  with  a  red  lan- 
tern in  his  hand,  giving  his  warning  to  stop,  and  of 
peril. 

The  State,  under  these  conditions,  took  all  the  care 
necessary  to  prevent  harm,  and  was  not  negligent. 

Where  one,  disregarding  cautionary  notices,  signals 
of  danger,  or  warnings  of  peril,  persists  in  a  course 
which  brings  harm  and  injury,  he  assumes  the  risk  of 
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the  danger  or  peril  he  seeks,  and  if  injury  results 
therefrom,  he  is  guilty  of  contributory  negligence  and 
cannot  recover. 

Where  one  is  bound  to  use  reasonable  care  to  avoid 
danger,  he  is  chargeable  with  his  failure  to  do  so  in  an 
action  brought  by  him  to  recover  for  injuries  sus- 
tained. (Bulham  v.  Interurhan  R.,  86  N.  Y.  Supp. 
700;  Walsh  V.  Telephone  Co.,  176  N.  Y.  163.) 

Any  degree  of  contributory  negligence  which  im- 
mediately conduces  to  the  injury  is  a  complete  de- 
fense. {Burns  v.  Lackawanna  B.,  67  "Hun,  303 ;  Gray 
V.  Second  Ave.  B.,  65  N.  Y.  561 ;  Kuse  v.  New  Haven 
R.,  67  Barb.  205;  Toomey  v.  Turner,  24  Hun,  599; 
Wimpleberg  v.  Yonkers  R.,  83  A.  D.  19.) 

If  a  person  voluntarily  places  himself  in  proximity 
to  danger,  and  injury  results  therefrom,  he  is  guilty  of 
contributory  negligence.  Also  if  he  does  not  take 
proper  care  to  prevent  the  injury.  (Ward  v.  Mayor, 
19  A.  D.  48;  Anderson  v.  Met.  St.  R.,  30  Misc.  104; 
Vahne  v.  Cent.  R.,  17  A.  D.  452 ;  Kilbride  v.  Cent.  R., 
17  A.  D.  117.) 

Where  plaintiff  was  familiar  with  a  notice,  "  No 
one  shall  operate  this  elevator  other  than  employees," 
voluntarily  uses  it  and  is  injured,  he  is  not  entitled  to 
recover  damages  from  the  owner  of  tlie  premises. 
{Long  V.  Mut.  Life,  66  A.  D.  91;  and  also  Hors  v.  i^rft- 
so«Co.,  23  A.  D.  433.) 

Where  one  has  been  warned  to  stay  away  from  a 
place  and  sustains  injuries  from  falling  from  a  wall 
within  that  place,  held,  to  be  contributory  negligence, 
as  matter  of  law,  which  would  bar  a  recovery  for  dam- 
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ages  for  an  injury  resulting  in  his  death.  {Albert  v. 
N.  Y.  City,  75  A.  D.  553.) 

One  who  remains  in  a  place  of  danger  after  an  ex- 
press warning  is  guilty  of  contributory  negligence. 
(Ochsenbein  v.  Shaplcy,  85  N.  Y.  214;  Shilagi  v.  Deg- 
non  Co.,  71  A.  D.  152;  Nutnisster  v.  Eggers,  29  A.  D. 
385.) 

Where  a  traveler  finds  the  approaches  to  a  bridge 
guarded  and  persists  in  going  upon  the  bridge,  he 
voluntarily  assumes  the  dangers  of  the  situation  and 
cannot  recover  for  injuries  sustained.  {Kane  v. 
Yonkers,  169  N.  Y.  392.) 

I  am,  therefore,  of  the  opinion  that  the  claim  herein 
should  be  dismissed  and  judgment  given  for  the 
State. 


Alonzo  E.  Burks,  Claimant,  v.  The  State  of  New 

York. 
Clara,  G.  Burks,   Claimant,  v.  The  State  of  New 

York. 
Kosalia  Inda,  as  sole  Executrix  of  the  Last  Will  and 
Testament  of  Peter  Inda,  Deceased,  Claimant,  v. 
The  State  of  New  York. 

Veronica  Olszewska,  Claimant,  v.  The  State  op  New 
York. 

CUimB  Nob.  9362,  03Q3,  S394,  039G,  9390. 

Claims  for  Negligence  in  the  Operation  of  an  Inclined  Railway  at  tKe 
State  Reaervation  at  Niagara. 

The  term  "  private  "  bb  used  in  section  264  of  the  Code  of  Civil  Pro- 
cedure conferring  jurisdiction  upon  the  Court  of  Claims,  is  used  as  tlie 
antitheaia  of  "public".      (Cayuga  Co.  y.  Stale,  153  N.  Y.  289.) 
10 
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Section  284  of  the  Code  of  Ciril  Procedure  as  amended  in  1908 
(chap.  SIB]  confers  jurisdiction  upon  the  court  over  clftims  in  tort 
constituting  "private"  claioie  sgninat  the  State  and  granta  the  con- 
sent of  the  State  to  have  its  liabilitj  determined  in  the  Court  of 
Claims.  (L.  1608,  ch.  SIS;  Remington  t.  State,  116  A.  D.  S2; 
QuayU  V.  State,  11)2  X.  Y.  47.) 

Where  the  State  owns  a  reservation  like  that  at  Kiagara  PallM  and 
for  its  management  has  created  a  board  whose  dut;  it  is  to  "  manage  " 
and  "  control "  the  property  and  pay  into  the  treasury  all  "  renta, 
issues  and  profits  "  thereof,  inviting  the  public  to  use  the  reservation 
and  an  inclined  railivBy  operated  in  connection  therewith  it  is  bound 
to  use  reasonable  care  to  see  that  persona  using  the  railway  sre  not 
injured  and  for  the  absence  of  such  care  and  for  its  negligence,  in 
the  absence  of  any  contributory  negligence  on  the  part  of  the  claimant, 
the  State  is  liable. 

Under  such  oonditioDS  where  the  State  exacts  a  fare  for  the  use  of 
the  inclined  railway  b;  passengers  it  Js  to  be  treated  in  its  relation 
to  them  as  a  common  carrier  and  is  bound  to  exercise  more  than 
ordinary  care  and  (or  the  absence  of  such  care  it  is  liable  provided  the 
claimant  is  free  from  contributory  negligence.  {O'Callahan  v.  Deticood 
Park  Co..  89  N.  E.  R.  lOOS.) 

In  conducting  a  reHerration  like  the  Niagara  Beservation  managed  aa 
stated  by  commisaionErs  and  operating  an  inclined  railway  for  the 
use  of  which  it  exacts  a  fare  from  passengers,  the  State  is  not  discharg- 
ing a  governmental  function  and  is  liable  like  a  private  corporation 
under  the  same  facte. 

Under  the  statutes  conferring  jurisdiction  upon  the  Court  of  Claims 
over  "  private "  claims  against  the  State  and  granting  consent  on  the 
part  of  the  State  to  have  its  liability  determined,  a  resident  of  another 
State  ma;  maintain  a  claim  against  the  State  for  negligence  in  the 
maintenance  and  operation  of  an  inclined  railway  through  which  he 
waa  injured. 

Where  it  appears  that  in  the  operation  of  an  inclined  railway  a 
rope  was  used  instead  of  a  steel  cnble  which  was  more  suitable  and 
more  generally  used,  that  the  rope  had  a  »naller  number  of  strands 
than  those  of  the  two  preceding  years  and  had  become  worn  in  places 
so  that  it  had  become  neccasary  to  anme  extent  to  wrap  the  rope  in 
places  with  burlap,  that  the  break  occurred  in  the  rope  at  one  of  these 
points,  that  the  safety  device  was  not  sufficient  to  serve  its  purpose, 
waa  not  constructed  of  proper  material  or  of  aulBeient  strength,  that- 
the  inspection  of  the  railway  was  Etiperlicial  and  hiiufTicicnt,  there  is 
abundant  proof  of  the  State's  negligpiice. 

(Decided  September  27,  1909.) 
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The  claimants  were  injured  July  6,  1907,  wMle  rid- 
ing upon  the  inclined  railroad  on  the  State  Reaerva- 
tion  at  Niagara  Falls  through  the  breaking  of  the 
manila  cahle  that  drew  the  cars  up  the  incline  and 
through  the  failure  of  the  safety  device  which  was 
intended  to  stop  the  cars  from  going  down  the  incline 
in  case  of  an  accident. 

Claims  Noa.  9292,  9293  and  9294.  Cohn  S  Chor- 
mann,  for  claimants. 

Claim  No.  9396.    Carleton  H.  White,  for  claimant. 

Claim  No.  9399.    Carleton  E.  Ladd,  for  claimant 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

RoDBNBECK,  J.  The  claimants  were  injured  July  6, 
1907,  while  riding  upon  the  inclined  railroad  on  the 
State  Reservation  at  Niagara  Falls  through  the  break- 
ing of  the  manila  cable  that  drew  the  cars  up  the  in- 
cline and  through  the  failure  of  the  safety  device 
which  was  intended  to  stop  the  cars  from  going  down 
the  incline  in  case  of  an  accident. 

The  language  of  the  Code  of  Civil  Procedure 
(§  264)  conferring  jurisdiction  upon  this  court  gives 
this  court  jurisdiction  over  "  private  "  claims.  The 
term  "  private  "  as  here  used  is  the  antithesis  of 
"  public  "  and  no  one  will  say  that  claimants'  claims 
are  "  public  "  ones.  {Cayuga  County  v.  State,  153 
N.  T.  289.)  Under  the  provisions  of  the  Code  of  Civil 
Procedure  as  they  existed  prior  to  the  amendment  of 
1908  the  Appellate  Division  held  that  the  expression 
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"  private  "  claims  was  broad  enough  to  cover  "  every 
private  claim  of  whatever  character  whether  arising 
on  contract  or  sounding  in  tort  "  {Remington  v.  State, 
116  A.  D.  22),  and  Judge  Cullen  said:  "When, 
however,  the  State  confers  upon  a  court  jurisdiction 
to  hear  and  determine  all  claims  against  it,  or 
all  claims  of  a  particular  class,  the  situation  in 
that  court  is  the  same  as  if  the  claim  were  against 
a  private  individual  or  corporation."  {Quayle  v. 
State,  192  N.  Y.  47.)  Since  the  decision  in  the 
Bemington  and  Quayle  cases  the  section  of  the 
code  has  been  amended  and  although  inaptly  ex- 
pressed strengthens  the  construction  given  the  section 
and  shows  an  evident  intention  on  the  part  of  the 
legislature  to  submit  the  liability  of  the  State  upon 
these  claims  to  this  court  for  adjudication.  This  in- 
tention is  shown  in  the  use  of  the  words  '*  and  the 
State  hereby  consents  in  all  such  claims  to  have  its 
liability  determined"  and  in  the  further  language: 
"  Id  no  case  shall  any  liability  be  implied  against  the 
State  and  no  award  shall  be  made  on  any  claim 
against  the  State  except  upon  such  legal  evidence  as 
would  establish  liability  against  an  individual  or  cor- 
poration in  a  court  of  law  or  equity."  Li  view  of  this 
language  and  the  decisions  referred  to  the  claim^ts 
are  properly  before  the  court  and  the  claims  must  be 
considered  as  if  they  were  against  a  private  corpora- 
tion. 

Upon  the  merits  the  claimants  are  entitled  to  re- 
cover, whether  we  consider  the  State's  relation  toward 
the  claimants  that  of  a  common  carrier  or  as  the  owner 
of  the  reservation  with  an  obligation  toward  the  public 
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to  use  reasonable  care  to  protect  the  public  from 
harm.  Tbe  State  was  the  owner  of  the  reservation 
and  for  the  management  of  it  created  a  board  known 
as  the  Commissioners  of  tbe  State  Reservation  at 
Niagara  whose  duty  it  was  to  "  manage  "  and  "  con- 
trol "  the  property  and  pay  into  the  State  Treasury 
all  the  "  rents,  issues  and  profits  "  thereof.  As  the 
owners  of  tbe  property  inviting  the  public  to  use  it 
the  State  was  bound  to  use  reasonable  care  to  see  that 
those  using  the  inclined  railway  were  not  injured.  IJn. 
the  absence  of  sueb  care  and  for  its  negligence  toward 
the  claimants  in  tbe  absence  of  any  contributory  negli- 
gence on  their  part  the  State  is  liable.  The  foregoing 
is  a  general  view  of  the  State's  liability  but  a  more 
specific  ground  of  liability  is  that  in  the  operation  of 
the  railroad  tbe  State  exacted  a  fare  and  is  to  be 
treated  in  its  relation  to  the  claimants  as  a  common 
carrier.  As  such  it  is  bound  to  exercise  more  than 
ordinary  care  and  for  the  absence  of  such  care  it  is 
liable  to  the  claimants  provided  they  themselves  were 
free  from  contributory  negligence. 

There  is  abundant  proof  that  the  State  was  negli- 
gent. The  accident  itself  calls  for  an  explanation  by 
the  State.  Unless  the  suggestion  that  the  manila  rope 
had  been  cut  by  some  malicious  person  is  the  true  ex- 
planation it  is  difficult  to  understand  its  breaking  ex- 
cept upon  the  theory  of  negligence.  It  was  made  of  a 
smaller  number  of  strands  than  those"  of  the  two  pre- 
ceding years  and  had  become  worn  in  places  so  that  it 
became  necessary  to  wrap  it  to  some  extent  with  bur- 
lap.   The  break  occurred  at  one  of  these  points  and 
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while  nearly  all  the  rope  was  produced  for  the  inspec- 
tion of  the  conrt  it  is  significant  that  the  portion  that 
had  been  wrapped  with  burlap  and  had  broken  was  not 
to  be  found.  Not  only  was  the  manila  rope  an  un- 
suitable one  to  use,  a  steel  cable  being  safer,  more 
suitable  and  quite  generally  used  for  the  purpose,  but 
the  safety  device  was  not  sufficient  to  serve  its  pur- 
pose. If  its  parts  had  been  of  proper  material  and  of 
sufficient  strength  it  would  have  sustained  the  car 
when  the  cable  parted.  In  respect  to  the  safety  de- 
vice and  the  use  of  a  manila  instead  of  a  steel  cable 
and  the  use  of  the  cable  in  its  condition  at  the  time  of 
the  accident,  the  State  was  negligent  and  cannot  ex- 
cuse itself  by  the  inspection  which  it  was  shown  was 
made  by  employees  of  the  State.  The  inspection  was 
but  superficial  and  insufficient  to  determine  the  eondi: 
tion  or  strength  of  the  cable  or  of  the  safety  device. 
This  inspection  the  State  was  bound  to  make  just  as  it 
was  required  to  furnish  a  suitable  cable  ami  proper 
safety  device  and  it  cannot  relieve  itself  upon  the  plea 
that  the  State  exceeded  its  authority  in  assuming  to 
carry  the  claimants  up  the  incline  or  that  in  caring 
for  the  reservation  it  was  discharging  a  governmental 
function  for  which  it  was  not  liable.  It  was  the  duty 
of  the  State,  having  established  the  reservation,  to 
conduct  it  with  that  due  regard  for  the  public  safety 
that  no  one  would  be  injured  through  its  negligence 
and  under  the  section  of  the  Code  of  Civil  Procedure 
under  which  these  claims  have  been  submitted,  the 
State  must  be  treated  the  same  as  if  the  claims  were 
against  a  private  corporation. 
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In  these  views  of  the  case  the  State  is  liable  to  the 
claimants  for  snch  damages  as  they  sustained  through 
the  State's  negligence. 

MuBEAT,  J,  The  above  claimants  seek  to  establish 
tiie  responsibility  of  the  State,  for  the  precipitation  of 
the  cars  on  the  incline  railway  at  Niagara  Falls,  on 
Jnly  6,  1907,  and  to  recover  damages  for  the  passen- 
gers who  were  in  the  cars  at  said  time,  and  3u£Fered 
injary  therefrom.  The  question  of  liability  was  tried 
in  the  above  mentioned  claim,  and  proof  of  the  in- 
juries  received  and  of  the  loss  sustained,  was  offered 
in  each  case. 

By  the  Laws  of  1883,  chapter  336,  the  State  was  au- 
thorized to  acquire  the  property  afterwards  known  as 
New  York  State  Reservation  at  Niagara,  and  about 
July,  1885,  it  was  opened  to  the  public.  (Sten.  Min., 
pp.  3,  4,  79.) 

At  the  time  of  the  acquisition  of  this  property,  there 
was  an  incline  railway  upon  it,  between  the  upper 
level  of  Prospect  park  and  the  edge  of  the  water  be- 
low. This  railway  was  installed  by  the  original 
owners  in  1844,  and  with  some  changes  in  the  form  of 
construction  and  material,  but  not  in  principle,  had 
been  operated  ever  since,  (p.  283.)  It  was  con- 
structed and  had  been  operated  about  42  years  before 
the  State  acquired  the  property,    (pp.  282,  283.) 

The  Public  Lands  Law,  Art.  VII,  provides: 

"  There  Bball  continue  to  be  a  board  known  as  the  commisBionera  of 
the  State  Beiervation  at  Niagara,  consisting  of  five  personB.  •  •  • 
Such  commiHsioneTB  shall  have  the  control  and  management  of  the 
State  ReBervation  at  Niagara,  lay  out,  manage  and  maintain  auch 
reaerTBtion,  and  make  and  enforce  ordinances,  hy-lawe,  rules  and  regii- 
ItUons  necessary  lo  effect  tbe  purpose  thereof  and   for   the  ordarly 
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transaction  of  businesB.  •  ■  •  p^j  into  tbe  Treasury  of  the  State, 
on  the  first  day  of  each  month,  all  receipts  and  earnings  of  whateyer 
nature.  •  •  *  All  auch  property  shall  be  managed  and  controlled 
by   the  commissioners,   and  the   rents,   issues   and   profits  thereof  shall 

be  turned  into  the  State  Treasury." 

After  the  State  acquired  this  property,  it  continued 
to  operate  this  inclined  railway  for  the  carriage  of 
passengers  for  hire  —  charging  five  cents  for  trans- 
portation up  or  down  the  same.  Signs  were  posted, 
"  Inclined  railway  fare  five  cents  each  way."  Ticket 
offices  were  established  at  each  end.  Tickets  were 
sold  by  employees  of  the  State  and  the  amount  of  the 
fare  charged  was  collected  by  them.  These  receipts 
were  turned  over  to  the  superintendent  of  the  reserva- 
tion as  treasurer,  and  were  deposited  by  him  each  day 
in  a  bank.  At  the  end  of  each  month  they  were  re- 
mitted to  the  Comptroller  of  the  State.  A  great  num- 
ber of  persons  were  carried  on  this  road  each  year. 
The  "  incline  receipts  "  for  the  year  ending  Septem- 
ber 30,  1906,  were  $12,971.40,  and  the  average  receipts 
from  this  railway  were  about  $10,000  each  year.  {pp. 
5,  9, 10, 12, 13.) 

This  inclined  railway;  as  operated  by  the  State  on 
July  6,  1907,  at  the  time  of  the  accident  hereafter  de- 
scribed, consisted  of  two  parallel  tracks  on  which  two 
cars  were  run,  one  car  on  each  track.  A  large  manila 
rope  cable  three  and  one-quarter  inches  in  diameter, 
passed  from  one  car  up  the  incline  into  the  power 
house  at  the  top,  aronnd  a  large  wheel,  called  a  bull 
wheel,  and  then  down  to  the  other  car.  The  machine 
turning  the  bull  wheel  runs  one  car  np  while  the  other 
car  is  going  down.  In  addition  to  the  manila  cable, 
which  was  the  power  cable,  there  was  attached  to  each 
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car  a  steel  safety  cable  seven-eights  of  an  inch  in  di- 
ameter. This  steel  cable  is  passed  from  one  ear  —  the 
-  same  as  the  manila  rope  —  up  the  incline  and  around 
the  safety  carriage  in  the  floor  of  the  upper  or  power 
house.  The  motor  power,  at  the  time  of  the  accident, 
was  electricity.  In  former  years  it  had  been  water. 
Turning  the  motor  in  either  direction  would  take  one 
car  up  and  the  other  car  down,  reversing  the  motor 
would  reverse  the  direction  of  the  cars.  In  the  opera- 
tor's room  was  a  large  hand  brake  which  operated  on 
the  bull  wheel  around  which  the  manila  cable  passed. 
There  was  a  hand  brake  on  the  safety  carriage  which 
worked  automatically;  also  one  which  worked  by  hand. 

There  was  only  one  cable  or  rope  which  went  from 
car  to  car  over  the  bull  wheel.  The  rope  which  was 
ordered  in  1906  was  330  feet  long,  from  which  8  or  10 
feet  had  been  cut  off.    (p.  17.) 

The  total  length  of  the  track  was  about  324  feet. 
The  cars  were  18  feet  in  length  and  weighed  about 
2,200  pounds  without  passengers,  (pp.  13,  14,  15,  16, 
17, 47,  48, 51,  52.) 

The  manila  rope,  which  was  attached  to  the  cars, 
ran  between  the  tracks  over  a  series  of  pulleys,  called 
idlers;  these  idlers  were  to  keep  the  rope  from  wear- 
ing on  the  timbers  of  the  track,    {pp.  17, 18,  19.) 

At  the  top  of  the  track  there  was  an  iron  sheave 
or  wheel,  about  two  and  one-half  to  three  feet  in 
diameter  (p.  19);  when  the  rope  reached  this  iron 
sheave  it  partially  bent  to  change  from  a  31  degree 
incline  to  a  horizontal.  It  then  came  in  contact  with 
a  wooden  sheave ;  then  to  another  sheave  of  wood  — 
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and.t&en  passed  partially  around  the  ciremnference  or 
groove  of  the  bull  wheel,    (pp.  18, 19,  20,  21,  24.) 

The  bull  wheel  was  six  feet  from  face  to  face  and 
was  iron.  (p.  17.)  From  the  bull  wheel  to  the  near- 
est sheave  was  sis  feet  six  and  one-half  inches.  From 
the  sheave  to  the  next  was  five  feet  and  one-half 
inches.  The  iron  sheave  was  abont  ten  feet  from  the 
next.  (p.  24.)  The  diameter  of  the  sheave  was 
abont  twenty  inches,  (p.  23.)  All  the  sheaves  were 
of  wood  except  the  iron  one.    (pp.  22-24.) 

Under  each  ear  there  was  a  metal  drum  about 
fourteen  or  fifteen  inches  in  diameter;  it  turned  upon 
an  axle  and  there  were  about  twelve  grooves  around 
the  surface  of  it.  (pp.  25,  28,  52.)  It  was  perman- 
ently attached  to  the  car  by  means  of  a  cast  iron  shell 
or  bracket  which  was  for  the  purpose  of  sustaining  the 
worm  and  holding  it  in  a  fixed  position  on  the  car. 
{pp.  26,  31,  32.)  The  safety  cable  was  wrapped 
around  this  drum  three  to  five  times  and  fastened  to  it. 
The  end  of  the  steel  cable  passed  through  the  drum, 
then  through  a  wrought-iron  collar  and- the  screw  set 
into  the  cable  to  make  it  fast.  (pp.  25-32,  273-275:) 
This  drum  was  turned  either  way  by  use  of  a  worm  — 
on  the  end  there  was  a  wheel  similar  to  a  brake  wheel 
on  a  freight  car.  (pp.  26,  29,  33.)  When  the  worm 
was  turned  it  caused  the  drum  to  turn  at  right  angles 
to  the  turn  of  the  worm  and  the  steel  cable  to  be 
tightened  or  loosened,    (pp.  26,  29,  32-34.) 

The  drum  was  cast  iron  and  hollow,  (pp.  26,  28, 
52.)  It  was  broken  at  the  time  of  the  accident  (p.  43), 
and  if  the  cable  parted  most  of  the  strain  would  come 
on  the  shell  supporting  the  worm.    (pp.  42, 43.) 
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There  was  do  brakeman  on  the  cars. 

The  metal  cable  which  was  wound  three  or  four 
times  around  the  drum,  ran  out  underneath  the  car, 
np  the  incline,  over  two  sets  of  idlers  on  the  track  to 
prevent  its  wearing,  and  under  the  floor  of  the  operat- 
ing room  at  the  top  of  the  incline,  (pp.  33,  34.) 
When  it  reached  this  room  it  went  over  idlers  or 
sheaves  to  change  it  from  a  31  degree  incline  to  a 
horizontal,  (p.  34.)  It  then  touched  a  sheave  which 
was  on  a  device  which  ran  on  a  truck  called  a  tension 
carriage,  (p.  35.)  The  wire  cable  then  went  around 
this  sheave,  attached  to  the  tension  carriage,  and  then 
over  other  sheaves  to  change  its  direction  and  down 
the  track  to  the  other  car.    (p.  36.) 

The  tension  carriage  ran  on  wheels  on  two  horizon- 
tal tracks  (pp.  37,  38),  its  purpose  was  to  keep  the 
metal  cable  from  slacking  (p.  38),  and  on  it  was  a 
wheel  or  sheave  with  a  groove  in  the  center  over  which 
the  steel  cable  passed.  This  tension  carriage  was  held 
back  a  certain  distance  by  a  system  of  buffers  or 
bumpers  which  were  fastened  to  the  back  of  the  car- 
riage and  went  over  a  couple  of  sheaves  and  then  up 
and  through  a  partition  and  a  drum  again  with 
weights  attached  to  the  lower  end  of  the  rope  —  to 
keep  the  rope  taut.  (pp.  75,  76,  275.)  In  front  of 
the  carriage  was  a  sliding  brake  shoe  which  was  to 
act  against  the  face  of  the  sheave. 

In  front  of  the  carriage  was  a  spring  bumper;  it 
would  go  forward  sufficiently  to  set  a  little  grip  on 
the  safety  table,    (p.  39.)     In  case  the  tension  car- 
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riage  went  forward  far  enough  to  bring  the  two 
bumpers  together,  it  would  set  the  brake  on  the  wheel 
or  sheave  and  also  "  actuated  "  two  little  brakes  that 
acted  on  the  wire  rope  brake.  So,  if  the  manila  rope 
broke,  the  tension  carriage  would  run  forward  a  suf- 
ficient distance  to  bring  the  two  brake  bumpers  to- 
gether,   (pp.  27,37-39,  40,  50,  51.) 

The  bumpers  were  ordinarily  about  eighteen  inches 
apart,  {pp.  38,  42.)  The  tension  carriage  would 
travel  about  eighteen  inches  before  it  would  set  the 
brakes  on  the  wire  cable.  There  would  be  that  dis- 
tance of  about  eighteen  inches  which  the  cars  would 
travel  down  the  tracks,  if  the  manila  rope  broke,  be- 
fore the  strain  would  come  on  the  metal  cable,  (pp. 
42,  48,  49,  66-71, 40,  50,  51,  275.) 

The  drum,  worm,  shell  or  bracket,  the  metal  cable, 
the  bumpers,  the  tension  car  and  the  mechanism  with 
it,  had  nothing  to  do  with  the  operation  of  the  cars. 
They  were  supposedly  for  the  purpose  of  holding  the 
car  if  the  manila  rope  broke,     (pp.  27,  40,  274r-275.) 

Back  of  the  house  where  the  man  operated  the 
machine  was  a  little  till  or  gauge,  which  indicated  the 
distance  between  the  bumpers.  On  the  back  of  the 
car  there  was  fastened  a  steel  cable  which  went  to  a 
pulley,  then  through  a  partition  over  two  pulleys  and 
then  down  with  weights  attached  to  keep  the  car  back. 
Back  there,  was  a  little  indicator,  or  pointer,  which 
ran  up  and  down  in  a  groove  in  the  wooden  partition, 
and  along  side  the  groove  it  was  spaced  off  into  inches 
and  feet  to  indicate  just  how  far  apart  were  the  two 
bumpers,    (pp.  75,  76.) 
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If  the  rnanila  cal>le  broke,  both  cars  would  go  down 
the  incline  until  the  bumpers  came  together.  The 
brake  on  the  large  sheave  and  the  two  little  spring 
brakes  on  the  wire  cable  should  stop  the  cars  gradu- 
ally, there  would  be  a  brake  of  about  eighteen  inches 
in  the  gradual  descent  of  about  five  to  seven  inches 
more ;  then  the  cars  should  have  come  to  a  rest  if  the 
cable  or  anchoring  held  it.  (pp.  56,  57,  58,  59,  60,  BI- 
BS, 64,  274-275.) 

This  device  and  apiiliances  described  were  put  in 
about  1887,  and  have  been  in  use  ever  since.  The 
worm,  f^hell  or  drum  were  never  changed  and  were 
used  for  twenty  years.  The  only  record  of  the  safety 
plant  being  tested  was  when  it  was  put  in.  (pp.  76, 
77.) 

The  24th  annual  report  of  the  Commissioners  of  the 
State  Eeservation  at  Niagara,  contains  the  following: 

"The  accident  at  tli«  Inclined  Railway  on  July  6tli,  1907,  referred 
to  in  the  Superintendent's  report,  was  a  lamentable  verification  oF  the 
warnings  vhich  this  Commission  had  given  to  the  Legislature  and  its 
pleadings  for  an  udequate  appropriation  to  replace  ttie  antiquated 
means  of  conimunicntion  betiv{>r'n  tlie  upper  level  of  l'rosi>ect  Park  and 
the  edge  of  the  river  below.  In  our  report  to  tlie  legislature  ot  Ifl06, 
we  frankly  stated  that  tlie  danger  line  of  economy  had  been  readied, 
and  expressed  the  hope  that  means  might  be  supplied  to  keep  un- 
broken the  previous  record  of  snfoly  to  human  life," 

No  evidence  was  given  o-f  any  appropriation  or  that 
the  structure  was  repaired  or  improved,  or  that  the 
defects  or  deficiencies  eomplain-ed  of  were  remedied 
or  that  means  were  supplied  to  keep  imbroken  the 
previous  record  of  safety  to  human  life. 

The  chief  bridge  designer  and  bnilder  from  the  State 
Engineer's  oflSce,  about  May  9,  1907  (pp.  118,  119), 
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made  a  general  inspection  of  the  situation  with  others ; 
his  examination  was  principally  confined  to  the  struc- 
ture and  not  to  the  safety  plant  and  cables.  In  sub- 
stance he  said  that  about  May  9,  1907,  he  made  an 
examination  of  the  situation  at  the  State  Eeserva- 
tion  at  Niagara  Falls.  It  was  a  general  examina- 
tion to  ascertain  whether,  in  his  judgment,  the 
railway  could  be  safely  operated  that  season, 
more  particularly  to  ascertain  defects  in  the  roof 
coveriag  which  protected  the  sides  and  the 
roof  forming  an  inclosure  over  the  railway;  but  it 
applied  to  the  railway  as  a  whole,  (pp.  118,  119.) 
A  rather  detailed  inspection  was  made,  principally  of 
the  different  timbers  which  supported  the  track,  the 
sides  and  roof  of  the  inclosure,  and  a  general  inspec- 
tion of  the  cars  —  their  wheels  and  cables  and  idlers 
and  machinery,  to  see  if  they  were  in  proper  order 
and  condition  for  use  during  the  season  about  to  open. 
There  was  more  anxiety  about  the  road  and  the  in- 
closure because  it  was  known  that  some  of  the  timbers 
were  not  of  sufficient  strength  to  carry  the  loads  of 
ice  formed  on  them  during  the  winter,  for  that  reason 
the  structure  had  been  temporarily  condemned  during 
the  winter,  and  it  was  particularly  desired  to  know  if 
the  structure  had  been  injured  and  whether  it  was  safe 
to  continue  its  use  during  the  summer,  (pp.  119,  120, 
121, 122.) 

The  railway  appliances  were  not  examined  with  as 
much  detail  as  they  might  have  been.  In  a 
general  way  he  walked  np  and  down  the  track  (p.  127), 
cars,  Gables  and  safety  appliances  were  examined  in  a 
general  way.    (pp.  121, 122,  123, 127, 130, 131, 132.) 
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The  order  for  the  manila  rope  in  question  was 
given  May  3(3,  1906,  to  a  reputable  firm.  It  was  to  be 
340  feet  long,  three  and  on§-f ourth  inches,  four  strand 
piece  manila  rope;  "  the  very  best  and  strongest  rope 
that  can  be  made."  (pp.  140,  148.)  This  firm  manu- 
factured the  rope  of  the  very  best  hemp.  No  definite 
test  was  made  of  the  rope  before  it  left  the  factory,  but 
the  manufacturers  had  a  way  of  testing  with  their 
hands;  one  familiar  with  the  fiber  knows  the  strength. 
The  textile  strength  of  this  rope  was  70,000  pounds, 
{pp.  199,  200,  246,  247.) 

This  manila  rope  was  put  on  the  cars  June  18, 1906, 
and  was  used  until  the  accident,  July  7,  1907.  The 
cars  were  not  operated,  and  the  rope  was  not  need 
from  December  24,  1906,  until  the  following  May  19. 
(pp.  45,  46,  96, 136, 142, 143, 165-167.) 

The  ordinary  life  of  a  manila  rope  similar  to  this 
is  about  two  years  (pp.  167,  190),  and  manila  rope 
had  been  used  as  a  cable  on  these  cars  for  nine  years, 
(p.  21.)  There  were  193  yarns  in  each  strand  of  the 
1906  rope,  241  yarns  in  each  strand  of  the  1905  rope 
and  276  yarns  in  each  strand  of  the  1904  rope.  (pp. 
184,  185,  256.)  The  1906  rope,  which  broke,  was  kept 
on  the  cars  all  the  winter  during  the  time  it  was  not 
Dsed.  It  was  under  cover  but  exposed  and  subject  to 
such  atmospheric  conditions  as  prevailed,  (pp.  134, 
143-146,  180.) 

For  some  time  prior  to  the  accident,  parts  of  this 
manila  rope  had  become  worn  and  frayed.  They 
Were  wrapped  with  pieces  of  burlap  and  the  rope  was 
continued  in  use.  (pp.  148,  149, 150,  176-178,  191,  203, 
204,  207,  208,  211.) 
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The  accident  occurred  about  11  o'clock  in  the  fore- 
noon of  July  6,  1907  (pp.  89,  93,  48-53),  which  was  a 
fair  dry  day.    (pp.  61,  62.) 

A  State  employee,  who  was  the  operator  running  the 
incline  railway  at  the  time  of  the  accident  says  that  he 
had  charge  of  the  incline  to  see  that  it  was  in  good 
running  order  and  tliat  he  attended  to  it  every  day. 
(p.  87.)  That  the  cars  were  started  by  a  controller, 
by  a  handle  bar  on  the  controller;  the  control- 
ler has  a  handle  on  it  and  a  little  pointer  with  notches 
around  it.  The  handle  is  shoved  from  point  to  point 
to  start  the  car.  (pp.  86,  89.)  That  he  started  to 
send  the  south  car  down  and  bring  the  north  car  up; 
he  started  them  in  the  usual  way  with  his  hand  on  the 
controller  handle,  and  stood  watching  the  car  go  down. 
It  had  gone  about  one-third  of  the  way  down,  when  he 
heard  an  explosive  like  noise  (pp.  79,  80) ;  he  knew 
what  had  happened  and  immediately  shut  off  the 
power.  By  that  time  he  saw  the  safety  cable  had 
broken,  also  (p.  90)  he  felt  the  cable  come  out  under- 
neath the  floor  where  he  stood,  he  felt  the  jar  also  of 
the  tension  carriage,  and  saw  the  rope  cable  had 
broken  about  one-third  of  the  way  back  of  the  down 
bound  car.  (pp.  90,  91,  92,  266,  267.)  After  f^d 
breaking  the  safety  device  had  sprung  back  to  its 
original  position  (pp.  54,  55),  the  bumpers  had  been 
covered  with  rust,  but  they  were  bright  which  showed 
that  they  had  come  together,    (pp.  55,  73-75.) 

When  the  manila  rope  broke,  the  south  car  was  not 
running  very  fast.  It  took  about  a  minute  and  a 
half  to  run  down  and  the  car  had  gone  about  one-third 
of  the  way.    There  were  about  three  notches  of  the 
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controller  on,  whieh  was  about  the  full  speed  of 
oi>eration  goiug  down.     (pp.  93-95.) 

Tlie  manila  rope  broke  about  eighty-five  feet  from 
the  south  ear.  {pp.  287,  291.)  When  it  broke  part  of 
it  was  attached  to  the  south  car  going  down  with  it, 
and  part  of  the  other  part  was  attached  to  the  north 
oar  going  down  with  that.  (pp.  82,  83.)  The  steel 
cable  was  still  attached  to  the  north  car.  It  was 
pulled  away  from  the  drum  of  the  south  car  and  was 
lying  in  a  heap  on  the  railway  track,  (p.  72.)  When 
the  ears  fell  they  wrecked  the  ticket  office  at  the  foot  of 
the  iucline.  They  went  through  a  double  floor  the 
lower  part  of  which  was  laid  with  two-ineh  planking 
end  the  upper  part  was  one  inch  thick,  (pp.  82-84,  92, 
93.)  After  tlie  accident  the  worm  was  found  some 
distance  up  the  track  about  two-thirds  of  the  way  from 
the  bottom,  (p.  8r).)  The  drum  was  broken  and  was  at 
the  bottom  of  the  incline  beneath  the  car;  beneath  the 
floor  of  the  wrecked  building,    (pp.  273,  274.) 

The  claimants'  experts  made  an  inspection  of  the 
situation  on  July  7,  1907,  and  their  conclusions  and 
opinions  are  practically  the  same,  so  that  a  synopsi.s 
of  the  evidence  of  one  need  only  be  given:  The  manila 
rope  was  examined  at  tliis  time  and  measured  under 
the  ear  where  it  had  the  appearance  of  being  unworn, 
and  there  it  measured  eleven  inches  in  circumference. 
It  was  also  mea.-sured  where  it  .'showed  the  most  wear — 
which  was  near  the  vicinity  of  the  break  (p.  246),  and 
there  it  measured  SI  inches  in  circumference.  A  num- 
ber of  yarn.s  were  taken  from  the  rope  near  the  break 
and  tested.  They  showed  an  average  textile  strength 
of  about  80  pounds  for  each  yarn.    Specimens  were 
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taken  from  the  unworn  part  and  tested  and  they 
showed  an  average  textile  strength  of  200  pounds  per 
yarn.  It  was  estimated  the  textile  strength  of  the 
rope  had  depreciated  60  per  cent.  (pp.  222,  223,  224, 
233,  243,  244-247,  250,  254.) 

The  drum  of  the  worm  attachment  on  the  south  car 
was  examined.  The  worm  was  found  two-thirds  of 
the  way  up  the  incline  from  the  bottom,  showing  it  had 
fallen  off  there,  the  remainder  of  the  apparatus  was 
still  attached  to  the  bottom  of  the  car.  The  worm  had 
broken  and  fallen  releasing  the  drum,  allowing  the 
rope  to  unwind  and  pull  it  from  the  collar.  The  drum 
was  held  to  the  car  by  a  cast  iron  shell  which  averaged 
from  9/16  to  13/16  of  an  inch  in  thickness,  (p.  228 
et  seq.) 

After  the  accident,  the  State  also  had  testa  to 
demonstrate  the  strength  of  this  rope.  Seven  sections 
were  cut  from  the  rope  cable  and  were  shipped  to  the 
U.  S,  Arsenal  at  Watertown,  Mass.  There  they  were 
spliced  and  subjected  to  various  tests.  To  epitomize, 
these  tests  showed  a  textile  strength  of  from  38,400  to. 
80,000  pounds,  (pp.  110,  112,  115,  117,  127,  130.) 
Other  tests  were  made  of  the  yarns  showing  au  aver- 
age strength  of  about  119  pounds  to  each  yarn  (p.  181) 
making  the  textile  strength  of  the  cable  about  18,900 
pounds,  and  that  it  was  sufficient  for  the  purpose  for 
which  it  was  used.     {pp.  181,  183,  184,  188,  194,  197.) 

Claimant  sought  to  show  that  It  was  not  proper  to 
use  the  cast  iron  shell  mentioned,  (p.  231.)  That  it 
was  obsolete,  had  deteriorated,  was  weakened  and  was 
not  safe.  That  cast  iron  had  gone  out  of  use,  was 
poor  material  for  this  purpose  and  that  malleable  iron 
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or  steel  was  better,  {pp.  231,  232,  236,  273,  275,  276, 
279,  280,  292-294.) 

The  State  showed  by  an  employee  of  the  Otis  Ele- 
vator Company —  the  successor  of  the  Howard  Iron 
Works  who  originally  made  the  appliance  {p.  259), 
that  the  cast  iron  shell  safety  device  on  the  car  was 
made  20  years  ago.  (p.  262.)  That  such  were  used 
at  that  time  and  are  used  at  the  present  day ;  and  that 
all  the  large  elevators  are  made  that  way  of  cast  iron, 
(pp.  242,  259-265.) 

Claimant  sought  to  prove  that  the  tension  carriage 
was  not  of  suitable  design  (pp.  278,  281,  282,  etc.),  but 
admitted  that  the  safety  device  with  eighteen  inches 
between  the  bumpers  was  a  proper  design,  (pp.  290, 
291.) 

The  experts  of  the  claimant  contended  that  it  was 
improper  to  use  a  rope  cable.  That  manila  ropo 
wasn't  proper  to  use  in  any  form  for  this  purpose, 
(p.  225.)  That  manila  cable  is  rarely  used  now.  It 
is  the  present  custoni  to  use  iron  or  steel  cable  —  it  is 
safer,    (pp.  225,  236,  239,  240.) 

There  were  a  less  number  of  yarns  in  the  strands 
of  the  1906  rope  that  broke,  than  were  in  the  strands 
of  the  cables  of  the  preceding  years  (see  supra).  It 
was  the  opinion  of  the  State's  witnesses  that  this 
would  make  no  difference  in  the  tension  strength  of 
the  rope.  That  a  manila  cable  which  had  a  smaller 
number  of  yams  was  better  than  one  which  had  a 
larger  number  considering  the  size  of  the  driving 
wheel  and  its  rnnning  over  such  large  sheaves,  (pp. 
185,  186  et  seq.) 

The  opinion  of  the  claimants'  expert  was  to  the  con- 
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trarj-;  that  a  manilla  cable  with  the  greater  number 
of  yarns  would  wear  better,     (p.  224.) 

Each  side  sought  to  give  some  reasonable  hypothe- 
sis, some  plausible  explanation  of  the  accident. 

The  24th  annual  report' of  the  Commissioners  of  the 
State  Reservation,  at  Niagara,  for  the  year  ending 
September  30,  1907,  contains  a  copy  of  the  letter  from 
the  Chairman  of  the  Executive  Committee  of  the  Com- 
mission to  the  Governor  of  the  State,  dated  July  9, 
1907,  in  which  it  is  stated  in  reference  to  this  accident : 
"  So  far,  and  after  a  careful  examination,  no  specific 
reason  can  be  given  for  tlie  breaking  of  the  cable  and 
the  accident  happening."    (p.  283.) 

A  witness  for  the  State  expressed  the  opinion  that 
the  rope  could  he  broken  by  a  sudden  application  of 
power,  or  a  slip  on  the  wheel,  or  a  reversion  of  the 
power;  anything  that  would  give  the  rope  a  sudden 
jerk.    (pp.  190,  195.) 

The  superintendent  of  the  firm  which  manufactured 
the  rope  says  that  the  only  reason  he  could  give  was 
that  the  rope  met  with  an  accident,  either  that  the  rope 
had  been  wilfully  cut,  or  had  been  cut  with  some  sharp 
instrument,  or  that  it  had  met  with  a  strain.  Some- 
thing got  fast  so  as  to  pull  the  rope  to  the  extent  of  its 
breaking  capacity,  which  wa.s  about  50,000  poimds  in 
that  condition,  (pp.  172,  173.)  That  he  had  never 
seen  sucli  a  short  break  unless  it  had  been  found  after- 
wards to  have  been  cut  with  a  sharp  instrument,  or 
some  one  had  cut  it.  A  rope  will  break  in  one  strand, 
will  break  in  one  |)laoe,  and  the  next  break  will  be  four 
or  five  feet  froni  it.  So  when  you  take  the  two  ends  of 
the  break  you  will  find  the  yarns  sti-etehing  from  the 
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perfect  rope,  and  where  it  pulled  out  it  will  sometimes 
be  fifteen  or  twenty  feet.  The  break  here  is  jost  as 
clean  as  though  it  had  been  cut  with  a  knife.  I  have 
never  seen  a  break  that  was  so  close,  but  something 
caught  either  the  car  or  a  portion  of  the  rope  on  either 
side  of  the  break,    (pp.  173, 174,  175, 178, 193, 197.) 

The  claimants'  experts  in  addition  to  the  defects 
and  deficiencies  before  mentioned  claimed  that  the 
rope  being  wrapped  with  burlap,  the  burlap  weakened 
the  rope  and  caused  it  to  kink  and  break.  And  when 
the  manila  rope  hroke,  tlie  strain  came  on  the  safety 
device,  the  strain  came  suddenly  and  it  was  more  than 
the  iron  could  stand,  {pp.  229-231,  232,  236,  286,  288, 
290-293,  308.) 

At  the  time  of  the  accident  the  upper  car  was  on  the 
south  track  going  down.  Tlie  lower  car  was  on  the 
north  track  coming  up.  In  the  south  ear  going  down 
were  a  man  and  a  woman.  In  the  car  coming  up, 
were  a  man,  his  wife  and  child.  The  man  in  the  south 
car  was  killed;  the  other  persons,  excepting  the  child, 
were  more  or  less  seriously  injured.  All  these  per- 
sons were  lawfully  in  the  cars,  having  paid  the  fare 
exacted,  and  were  being  transported  for  hire.  (pp. 
89,93,99,101,102,103.)    . 

Snch  is  the  history  and  such  are  the  salient  points 
of  the  evidence,  with  the  conflicting  opinions  and 
theories,  in  this  important  case. 

The  State  offered  no  evidence  that  it  did  not  acquire 
the  property;  that  it  did  not  open  the  reservation  to 
the  puhlic  as  stated;  that  it  did  not  ojjerate  the  road 
at  the  time  of  the  accident,  and  receive  the  profits 
therefrom ;  that  it  did  not  ask  and  receive  the  faro 
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charged ;  that  the  passengers  were  not  in  the  care  and 
were  not  being  transported  for  hire ;  that  the  cars  on 
the  6th  day  of  July,  1907,  did  not  fall  to  the  bottom  of 
the  incline  and  that  the  persons  in  the  cars  were  not 
more  or  less  injured. 

The  Attorney-General  urges:  First.  That  it  was 
beyond  the  governmental  powers  of  the  State  to 
operate  the  incline  railway  —  that  the  State  could  not 
lawfully  engage  in  an  enterprise  of  that  character. 
Second.  The  doctrine  of  ultra  vires.  Third.  That  this 
court  has  no  jurisdiction  to  hear  and  determine  tKe 
claims.  Fourth,  That  the  claimants,  Burks,  being  resi- 
dents of  the  State  of  Kentucky,  have  no  standing  in 
this  forum. 

We  will  consider  these  preliminary  points  in  the 
order  given. 

First,  That  the  State  could  not  lawfully  run  the  in- 
cline railway.  That  it  was  an  unconstitutional  as- 
sumption of  power. 

The  State  Constitution,  Art.  Ill  provides:  That  the 
legislative  power  of  the  State  shall  be  vested  in  the 
Senate  and  Assembly. 

The  legislative  power  is  absolute  and  unlimited, 
except  as  restrained  by  the  Constitution.  (Bank  Che- 
nango V.  Brotvn,  26  N.  Y.  467 ;  People  v.  Flagg,  46  N. 
Y.  401.) 

The  Legislature  possesses  the  whole  legislative 
power  of  the  State,  except  as  it  is  limited  by  the  ex- 
press provisions  of  the  Federal  Constitution  or  of  the 
State  Constitution.  {McDonald  v.  Keeler,  99  N.  Y. 
463.) 
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The  Legislature  even  without  any  eonstitntional 
provision  as  to  the  extent  of  its  authority,  has  all  the 
power  which  the  people  have,  unless  such  power  is  re- 
strained by  some  constitutional  provision.  {People  v. 
Young,  18  A.  D.  162.) 

The  legislative  will  is  sovereign ;  a  statute  cannot  be 
declared  void  unless  it  conflicts  with  some  express 
provision  of  the  {'onstitution,  or  infringes  on  some 
natural  right.  {People  v.  Lawrence,  54  Barb.  589; 
Ahem  v.  Elder  (Ct.  Appeals)  Law  J.,  June  29,  1909.) 

See  opinion  of  Senator  Hand  in  Mayor  v.  Bailey  (2 
Denio,  433,  450). 

The  State  of  New  York  possesses  all  the  original  in- 
herent attributes  of  sovereignty,  and  unless  these  at- 
tributes have  been  reKtrieted  by  the  State  Constitu- 
tion, or  limited  by  cession  to  the  Federal  Government 
{Federal  Consti.,  Art  I,  §  10),  they  are  unlimited  and 
unrestricted.  The  Legislature,  acting  for  the  people, 
can  exerci.se  this  power,  unless  it  infringes  npon 
some  natural  right,  in  any  way  or  for  any  purpose  it 
deems  wise  or  proper.  The  legislative  will,  unless 
restricted  as  above,  is  supreme. 

The  State  by  this  supreme  will  of  the  Legislature, 
acquired  this  property,  known  as  the  State  Keserva- 
tion,  at  Niagara,  with  its  appurtenances.  By  this 
same  anthority  it  clothed  the  commissioners  with 
power  to  transact  business  and  pay  into  the  treasury 
of  the  State  all  the  receipts  and  earnings  therefrom. 
All  the  property  was  to  be  managed  by  the  commis- 
sion and  the  rents,  issues  and  profits  were  to  be  turned 
into  the  State  Treasury.  The  authority  to  do  an  act 
carries  with  it  the  means  to  accomplish  it.    The  power 
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to  transact  business  carries  with  it  the  means  of  eon- 
ducting  the  business,  and  the  command  to  pay  over 
receipts  and  earnings,  implies  tlie  right  to  use  the  way, 
or  devise  the  means  to  produce  receipts  and  eariiin  •,'::■. 
Where  an  act  is  authorized  by  statute,  the  right  to 
do  everything  necessary  to  complete  the  act  is  con- 
ferred by  implication.  {Hall  v.  Supervisors,  13  Abb. 
N.  C.  421.) 

The  incline  railway  was  in  operation  at  the  time  the 
State  acquired  the  property.  The  State,  as  above,  au- 
thorized and  empowered  the  commissioners  to  con- 
tinue running  it,  and  they  made  their  annual  reports  to 
the  Legislature  of  their  proceedings,  of  the  trans- 
actions of  their  business,  and  the  receipts  and  earnings 
therefrom.  The  State  received  the  receipts  of  the  in- 
clined railway — the  issues  and  profits -— monthly,  for 
years.  These  were  all  paid  into  the  State  Treasury, 
and  were  received  by  the  State  during  all  this  period, 
without  objection. 

The  State  cannot  act  itself,  it  must  act  through  iti= 
officers,  like  a  corporation  which  acts  through  its 
agents  and  sees  through  their  eyes.  (Ree-'^e  on  Ultra 
Vires,  S  223.) 

A  long  continued  course  of  action  by  public  officers 
under  a  statute,  has  weight  in  constiniing  it.  {Matter 
Street  Opening,  12  Misc.  526;  Street  Asylum,  115  ». 
Y.  442.) 

There  is  no  restriction  in  the  Constitution  inhibiting 
these  acts  of  the  Legislature,  and  tliiMe  is  every  pre- 
sumption in  favor  of  their  legality.  No  authority  has 
been  cited,  nor  has  my  diligence  in  research  discovered 
any  precedent  against  them.     It  was  one  of  those  pub- 
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lie  enterprises,  mentioned  by  Chief  Justice  Ruger, 
in  Sipple  v.  State  {99  N.  Y.  284),  from  which  a  revenue 
was  expected  to  be  derived. 

Second.  As  to  ultra  vires. 

Municipalities  and  corporations  may  be  limited  in 
the  exercise  of  power  by  the  prepollent  autliorily 
whicli  gave  tliem  life.  Tliey  are  statutory  creatures — 
by  what  power,  by  what  authority  they  act  is  known, 
and  if  they  transcend  them  and  do  an  act  beyond  — 
the  proscription  may  be  pleaded.  The  State  is  not 
such.     It  makes,  it  is  not  made. 

The  doctrine  of  ultra  vires  is  applicable  to  con- 
traetual  transactions.  If  a  person  deals  with  a  parly 
in  a  special  capacity,  or  acting  by  virtue  of  special  au- 
thority, the  person  may  prudently  ascertain  that  the 
party  in  the  special  capacity  or  with  the  special  au- 
thority, has  the  power  to  do,  and  the  authority  to  act. 
It  should  not  be  applied  to  the  public.  It  is  an  un- 
gracious defense  and  ought  not  to  be  extended. 

Suppose  a  corporation,  and  tlie  State  has  been 
likened  to  a  corporation  {ludiaiiti  v.  Wonim,  fi  Hill 
351;  Sherman  (S  Red fiiU  on  Neg.Ji  Ed.  Vol.  1,  S  249), 
should  negligently  erect  an  unsafe  structure,  charge  an 
admission  and  invite  i»ersons  —  the  public  —  generally 
to  enter  and  that  the  structure  by  reason  of  age,  weak- 
ness or  defects,  should  collapse  luid  catastrophies  fol- 
low. Could  Jiltra  vires  be  successfully  pleaded  f  I 
think  not. 

The  structure  was  erected,  the  public  was  invited  to 
enter;  they  did  so,  paying  the  admission,  with  the  legal 
presumption  tbat  it  was  reasonably  safe  for  llie  pur- 
poses for  which  they  were  asked  to  enter.     The  public 
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should  not  be  expected  to  ascertain  the  corporation's 
power,  or  be  charged  with  knowledge  of  its  want  of 
authority.  Nor  should  the  corporation  be  allowed  to 
plead  ultra  vires  successfully  as  a  defense.  To  sanc- 
tion such  a  defense  would  be  abhorrent  to  the  prin- 
ciples of  equity. 

It  would  be  against  public  policy  and  fall  within  the 
ancient  maxim  "  That  law  is  good  sense  and  what  is 
contrary  to  good  sense  is  not  good  law." 

A  corporation  cannot  defeat  liability  for  an  injury 
caused  by  the  negligence  of  an  officer  on  a  steamboat, 
with  the  plea  that  the  running  of  the  steamboat  was 
ultra  vires.  (Reese  on  Ultra  Vires,  §  163;  Cent.  R.  v. 
Smt(^,  52Am.  R.  353.) 

In  Cent.  R.  Co.  v.  Smith  (52  Am.  R.  353,  76  Ala. 
572) :  The  corporation  in  this  case  was  chartered  as  a 
■  railroad  and  banking  company.  It  ran  a  steamboat 
on  the  Chattahooehe  river,  and  invited  the  public  to 
ride  on  the  boat.  A  passenger  was  injured  through 
the  negligence  of  one  of  the  officers  of  the  boat.  It 
was  held  (52  Am.  R.  353)  that 

"A  corporation  clmrtered  only  as  a  railroad  and  banking  eiimpany, 
aKhough  it  has  no  authority  tn  run  a  stfamboat,  is  still  liiible  to 
a  passpngpr  injured  on  a,  steamboat  oprated  by  it,"  and  see  note  jy 
editor  at  pagp  3S8. 

The    court    says : 

"Corporations  may  eommit  almost  any  kind  of  tort  and  be  liable 
to  an  action  for  tlic  same.  Tn  such  ease  the  doctrine  of  ultra  fire* 
haa  no  applicaliiin,  anil  generally  corporations  are  liable  for  the  oon. 
sequence  of  tortious  acts  done  by  its  autliority,  though  not  within 
the  Bcope  of  its  powers,  express,   implied,  or  incidental." 

In  Bissell  v.  Mich.  So.  R.  (22  N.  Y.  258),  a  leading 
case,  the  court  held:    That  corporations,  like  natural 
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persons,  have  the  power  and  capacity  to  do  wrong. 
That  corporations  have  no  right  to  violate  their  char- 
ters, bnt  they  have  the  capacity  to  do  so,  and  are  to  be 
bound  by  their  acts  where  a  repudiation  of  snch  acts 
would  resnlt-in  manifest  wrong  to  innocent  parties. 
That  the  plea  of  ultra  vires,  according  to  its  just  mean- 
ing, imports,  not  that  the  corporation  could  not  make 
:he  unauthorized  contract,  but  that  it  ought  not  to  have 
made  it.  *  *  "  Such  a  defense  is  not  to  be  enter- 
tained where  its  allowance  will  do  greater  wrong  to 
innocent  third  parties. 

That  although  a  corporation  cannot  rightfully  do  any 
act  not  authorized  by  its  charter,  yet  such  acts  when 
done,  are  to  be  regarded  as  the  corporation's  acts,  and 
if  in  the  coarse  of  their  performance  •  •  •  others  are 
injured  by  the  negligence  of  the  officers  of  the  corpor- 
ation, the  corporation  is  responsible,  such  liahility 
arising  from  the  duty  which  every  railway  company 
owes  to  persons  within  its  cars  with  its  consent.  (New 
Haven  By.  v.  Schuyler,  34  N.  Y.  30.) 

In  Vought  v.  Eastern  Buildg.  Asso.,  (172  N.  Y.  508), 
it  was  held:  That  a  corporation  cannot  avail  itself 
of  the  defense  of  ultra  vires  where  the  contract  has 
been  in  good  faith  performed  by  the  other  party,  and 
the  corporation  has  had  the  benefit  of  the  performance 
of  the  contract. 

The  court,  in  its  opinion,  says  (page  518) : 

"While  they  (corporations)  have  no  right  to  violate  their  charters, 
yet  they  have  the  capacity  to  (io  so,  and  are  bound  by  tlieir  acts  where 
a  repudiation  of  them  would  result  in  manifest  wrong  to  innocent 
parties,  and  especially  when  the  offender  alleges  his  own  wrong  to  avoid 
a  just  reHponsibflity." 
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Hannon  v.  Siegel  Cooper  Co.,  (167  N.  Y.  244,  246), 
was  a  case  where  the  defendant  maintained  a  depart- 
ment store.  It  advertised  a  department  of  dentistry 
and  invited  the  public  to  patronize  it.  The  plaintiff 
went  there  and  was  negligently  operated  on  by  one  of 
the  defendant's  employees.  Held:  the  plea  of  ultra 
vires  was  not  ai)plifable  to  the  public. 

The  court  says: 

"  It  would  sepm  that  the  action  of  tlic  defciidaiit  in  assuming  to 
carry  on  the  buainee?  of  dentistry  was  illegal  and  ultra  vires.  But 
though  it  was  beyond  the  corporate  powers  of  the  defendant  to  engage 
in  the  business,  this  does  not  relieve  it  from  the  torts  of  its  servants 
piimmitted  therein." 

The  text  book  writers  state  the  general  rule  to  be: 
That  corporations  are  liable  for  every  wrong  of  which 
they  are  guilty,  and  in  such  cases  the  doctrine  of  ultra 
vires  has  no  application. 

Ultra  vires  is  not  pertinent  to  cases  of  tort.  In  a 
broad  sense,  all  torts  of  corporations  are  ultra  vires. 
But  wliere  injury  is  due  to  the  improper  use  of  powei 
granted  it  is  not  ultra  vires.  There  is  not  an  assump- 
tion of  power,  but  an  abuse  of  power  granted.  {Reese 
on  Ultra  Vires,  §  162;  Randolph  on  Eminent  Domain, 
§  119,  and  other  writers;  Sutherland  on  Damages,  §  5.) 

It  is  no  defense  to  an  action  for  personal  injuries 
that  the  same  were  incurred  while  the  parties  were 
carrying  out  an  illegal  contract.  (Greenhood  Public 
Policy,  nu]e5G,  pg.  41.) 

Brice  on  Ultra  Vires,  also  says  that  corporations 
may  commit  ultra  vires  torts  and  be  liable,  and  it  makes 
no  difference  whether  a  corporation  is  a  mercantile 
one,  making  profits  out  of  its  undertaking,  or  that  it 
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exists  merely  for  public  purposes,  (pp.  416,  417.)  If 
a  corporation  in,  what  appears  to  be,  the  due  prosecu- 
tion of  its  enterprise  or  due  exercise  of  its  powers,  en- 
gages in,  or  directs  proceedings  wliich  neeessarily 
cause  an  ultra  vires  tort,  it  is  liable  therefor,  (p. 
437.) 

If  a  corporation  engages  in  proceedings  apparently 
in  the  due  prosecution  of  its  enterprise  or  due  exercise 
of  its  powers  and  a  duty,  common  law  or  statutory,  is 
imposed  on  it  by  reason  of  such  jiroceedings,  then, 
although  it  should  turn  out  that  such  proceedings  are 
tUtra  vires,  the  corporation  will  be  liable  in  tort  for 
any  breach  of  such  duty.     (p.  438.) 

If  a  corporation,  or  its  managing  body,  bona  fide, 
believing  that  a  particular  transaction  is  within  its 
powers,  direct  an  act  which  turns  out  to  be  ultra  vires, 
still  the  corporation  is  liable  to  any  person  damnified, 
(p.  439.)  It  must  be  .clearly  remembered  that  where 
positive  duty  is  thrown  upon  public  bodies  which  they 
omit  to  observe,  or  where  they  are  guilty,  personally, 
or  by  agents,  of  torts,  intentional  or  negligent,  they 
may  be  answerable  sometimes  in  damages  to  parties 
injured,  and  sometimes  in  statutory  penalties,  and  it  is 
no  answer  that  their  services  are  purely  honorary, 
(p.  481.)  (Brice  on  VUrn  Vires,  pages  416,  417  et  seq., 
421,437,438,439,481.), 

Third,  As  to  the  jurisdiction  of  this  court. 

Section  264  of  the  Code  of  Civil  Procedure,  as 
amended  in  1908,  provides: 

"  The  Court  of  Claims  ■  ■  ■  has  jurisdiction  to  hear  and  deter- 
mine a  private  claim  against  the  State,  ini^luding  a  claim  of  an 
executor  or  administrator  of  a  ilecedent  who  left  him  or  her  surviving 
a  buflband,  nffp.  or  next  of  kin,  for  damages  for  a  wrnngfu)  act.  neijlect 
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or  default  on  the  part  of  the  State,  bj  whkh  the  decedent's  duatli 
was  caused.  •  •  •  And  the  Slate  hereby  conwrta  in  all  sucli  claiii:s 
to  have-  ita  liability  determined  '  »  •  upon  such  legal  evidence  as 
would  establish  such  lidbility  against  an  individual  or  corporation  in 
a  court  of  law  or  equity." 

The  iDl«ut  of  the  Legislature,  is  the  canon  of  con- 
struction in  construing  a  statute,  and  courts  have  im- 
plied authority  to  carry  out  the  intention  of  the  Legis- 
lature even  when  not  definitely  expressed  in  the 
statute.  By  this  section  the  State  waives  its. sover- 
eignty and  consents  to  have  its  liability  determined  in 
this  court.  It  was  evidently  the  intention  of  the  Legis- 
lature, and  I  think  aptly  expressed,  that  this  court 
should  have  jurisdiction  in  those  cases  when  by  a 
wrongful  act,  neglect  or  default  on  the  part  of  the 
State,  the  death  was  caused. 

The  intent  of  the  Legislature  is  the  object  of  all  con- 
straction.  {Matter  Niagara  Power  Co.,  Ill  A.  D.  686; 
Gress  v.  HUUard,  85  A.  D.  507.) 

Where  a  case  is  brought  within  the  intent  of  the 
maker  of  a  statute,  it  is  within  the  statute  even  though 
not  definitely  expressed.  {Topham  v.  Interurban  By., 
96  A.  D.  323 ;  Hunt  v.  N.  Y.  City,  55  A.  D.  68.) 

The  principle  which  is  to  control  the  interpretation 
of  a  statute,  is  the  intent  of  the  Legislature  which  may 
be  ascertained  from  the  cause  or  the  necessity  of  the 
enactment,  as  well  as  from  other  circumstances.  {Bei- 
ser  V.  Gilon,  76  Hun,  346;  Wood  v.  Lacombe,  99  N.  Y. 
43.) 

The  rule  is  that  the  court  in  the  construction  of  a 
statute,  has  implied  authority  to  carry  out  the  clear 
intent  of  the  Legislature.  (Refining  Co.  v.  Smith,  52 
A.  D.  109.) 
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The  State,  in  submitting  itself  to  the  jurisdiction  of 
a  tribunal  with  respect  to  claims  against  it  for  dam- 
ages sustained  by  reason  of  any  accident,  subjects  the 
determination  of  its  liability  to  those  rules  which 
usually  obtain  in  determining  the  liability  in  similar 
cases  between  individuals  and  corporations,  {Gates 
V.  State,  128  N.  Y.  221. 

Fourth,  That  the  claimants,  Burks,  being  nonresi- 
dents of  this  State,  have  no   standing  before  this  ■ 
tribunal. 

If  wrong  there  were, —  if  act  of  negligence  was  com- 
mitted,—  the  wrong  was  done  and  the  act  of  negligence 
was  committed  within  the  boundaries  of  this  State, 
and  within  the  territorial  jurisdiction  of  this  Court.  If 
an  act  of  negligence  was  committed  by  a  corporation, 
or  an  individual  within  this  State,  whereby  a  nonresi- 
dent was  injured,  the  nonresident  would  have  the  right 
to  come  to  other  courts  of  the  State  for  the  redress  of 
the  alleged  wrong.  When  the  courts  have  jurisdiction 
of  the  subject  matter  of  a  controversy  arising  in  this 
State,  or  of  the  defendant,  a  nonresident  may  appeal 
to  the  State  courts  for  a  determination  of  the  con- 
troversy. 

The  Empire  State  ought  not  to  deny  to  the  stranger 
within  her  gates  by  invitation,  and  complaining  of 
wrong,  the  same  privilege  which  she  grants  to  her  citi- 
zens to  have  the  wrong  investigated,  and  its  liability 
therefor  determined,  in  its  own  court,  upon  such  legal 
evidence  as  would  establish  such  liability  against  an 
individual  or  corporation. 

Therefore,  when  a  statute  confers  general  jurisdlc 
tion  upon  this  court  to  hear  and  determine  the  State's 
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liability  respecting  specified  causes  of  action, —  the 
State  waiving  its  sovereignty  in  respect  thereto,— 
and  there  is  no  restriction  in  such  statute,  and  no  ex- 
pression from  whicli  it  can  be  implied  that  the  Legis- 
lature intended  to  confine  such  privilege  exclusively  to 
residents  of  the  State  of  New  York  —  this  court  has 
jurisdiction  to  hear  and  determine  the  claims  pre- 
sented, of  nonresidents  as  well  as  residents  of  the 
State  of  New  York,  which  come  within  the  purview  or 
intendment  of  the  statute. 

In  Alfson  v.  Bunk  Co.  (182  N.  Y.  393),  Judge  Bart- 
iett,  writing  the  opinion  of  the  court,  says : 


"  Tliis  rale  of  the  ciimnioii  law,  judged  by  the  Btandard  uf  ti^-<lnj-. 
rejtetl  on  a  foundation  tlmt  was  neither  just  nor  enlightened;  it  had 
it9  origin  ill  an  afpi  wlieii  the  mnny  plmsea  of  our  modern  civilization 
whicli  must  have  impelled  tJie  legislature  to  act,  did  not  exiet.  Dut- 
iiig  tlie  nineteenth  century  the  world  witneasfd  many  and  inip<irtant 
changc-s,  national  iiKiIation  paaM>d  away,  international  communication  be- 
came universal;  all  civilized  mankind  were  brought  together  in  com- 
n:ercinl,  social  and  intellectual  iotcrcovirse ;  foreign  travel  became 
general ;  the  result  of  tiie»e  conditiona  was  that  the  old  prejudice  against 
the  foreigners,  practically  ilisap|)eared     *     *     •. 

■■  It  \e  difficult  to  conceive  of  any  argument  springing  froni  public 
polity,  sound  reason,  or  n  proper  iii*criminntion  between  the  rights 
i>f  the  oitiM?n  and  tbe  alien,  that,  should  prevent  the  alien  liusband. 
wife,  or  ncNt  of  kin  of  a  laborer  killed  by  reason  of  his  empioj'eT'n 
negligence,  from  receiving  tln^u  damages  that  a  jury  has  awarde<t. 
•  •  *  There  is  no  valid  rea«m  wliy  they  aliouhl  not  be  paid  to  the 
survivors  whether  residing  here  or  in  sonic  foreign  jurisdiction.  •  •  • 
The  conflict  of  authority  in  Kn^^land  and  our  sister  states  leads  U4 
to  deal  with  this  question  on  principle,  and  to  bane  our  answer  to  it 
on  reasons  that  are  weighty  and  controlling," 

No  representative  of  Burks  is  suing  in  the  case  at 
bar,  but  he  and  his  wife  are  individually  presenting 
their  claims  for  personal  injury  received  while  within 
the  State. 
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But  if  the  reasoning  of  Judge  Bartlett  be  applicable 
to  aliens,  surely  it  ought  to  be  more  pertinent  to  a  citi- 
zen of  the  United  States,  aud  a  resident  of  a  sister 
State.  Our  States  are  all  parts  of  a  common  republic, 
and  their  inhabitants  travel  from  one  end  of  our 
dominion  to  the  other  without  thought  of  State  bound- 
aries. They  are  brought  into  social,  business,  commer- 
cial and  political  relations  with  each  other,  and  act 
togetlier  for  the  national  weal.  They  are  an  integral 
part  of  a  common  whole  —  and  if  a  State  has  waived 
its  prerogative  of  sovereignty  —  and  if  they  come 
within  its  limits,  whether  on  business  or  pleasure,  by 
invitation  or  volition,  they  should  be  entitled  to  the 
privileges  given  and  granted  by  the  State.  Bnrks  was 
not  a  citizen  of  a  different  principality,  he  was  not  an 
alien  nor  a  foreigner,  he  was  a  citizen  of  these  United 
States,  and  though  living  in  another  part  of  our  union, 
was  a  citizen  of  the  general  government,  residing  in  the 
St:ite  of  Kentucky. 

Fruend  on  Constitutional  Rights  &  Public  Policy,  %% 
708,  709,  cites  the  provision  of  the  Federal  Constitu- 
tion, Art.  IV,  §  2:  "  The  citizens  of  each  State  shall 
be  entitled  to  all  the .  privileges  and  immunities  of 
citizens  in  the  several  States;"  the  section  of  the 
United  States  Revised  Statutes,  and  states  "  tliat  non- 
resident creditors  cannot  be  postponed  to  resident 
creditors,"  and  that  the  same  is  true  of  the  right  to 
institute  actions.  {Cole  v.  Cunningham,  133  U.  S.  107.) 
The  object  of  this  clause  is  not  to  give  nonresidents 
.liigher,  but  equal  privilege  with  residents.  (See  N.  Y. 
Legislative  Manual,  1909,  pg.  59  and  cases  cited.) 
12 
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Having  disposed  of  these  preliminai-y  objections 
raised  by  the  State,  I  will  now  give  my  views  of  such 
facts  as  were  admitted  or  proven ;  and  my  conclusions 
derived  from  the  consideration  of  the  questions  in 
dispute. 

When  the  State  opened  the  Eeservation  at  Niagara, 
and  placed  placards  announcing  the  inclined  railway 
and  the  amount  charged  to  ride  thereon,  it  invited  the 
public  to  enter  and  ride  in  the  cars ;  and  the  persons 
entering  and  riding  in  the  cars  had  the  right  to  assume 
they  were  reasonably  safe,  suitably  equipped,  and  that 
proper  and  reasonable  care  had  been  taken  to  safe- 
guard them  against  accident  or  injury. 

"  Where  a  party  in  poasesabn  of  premises  throws  the  same  open  to 
the  public  for  tlic  purpose  of  gain,  he  impliedly  warrants  the  preniisea 
to  be  reasonably  safe  for  tile  purpose  for  which  they  were  designed. 
and  if  the  plaiiititT  is  injurei)  by  the  fall  of  a  structure,  she  was 
using  at  the  invitation  of  the  person  in  charge,  and  in  the  manner 
which  such  persons  had  a  right  to  expect  the  same  would  be  used,  the 
burden  of  explaining  the  accident,  and  showing  freedom  from  contribu- 
tory negligence  is  on  the  defendant."  Schniztr  v.  PhiUipi,  108  A.  D. 
17;   Clarke  v.  WeUh.  83  A.  D.  393. 

"A  proprietor  of  a  store  e.'ctends  an  implied  invitation  to  cuBtomers 
to  enter  his  premises,  thus  authorizing  them  to  believe  be  will  take 
reasonable  and-  prudent  care  of  them."  jSipimWffore  v.  Le  Boutellier,  31 
Abb.  N.  C.  281 ;  Larken  v.  0'.Vct7(,  48  Hun  5B1 ;  Beach  on  Contrib.  Neg., 
pg.  282,  i  190. 

"  The  State  acting  through  its  duly  constituted  officers  i^  equally 
bound  by  their  act^,  as  an  Individuat  would  be  bound  under  the  cir- 
cumstances,"    People  V.  Xfpi-ens,  .51  How.  Pr.  23S ;  71  N.  Y.  527. 

The  State  owned  and  operated  the  incline  railway  at 
the  time  of  the  accident.  It  placed  placards  an- 
nouncing the  railway,  notices  calling  attention  to  it 
and  the  amount  charged  to  ride  thereon,  thereby  invit- 
ing the  public  to  patronize  it  and  to  pay  for  the  trans- 
portation.   The  State  had  ticket  offices  for  the  sale  of 
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tickets  to  ride  on  the  railway,  with  its  employees  to 
sell  tickets,  to  receive  the  sum  charged,  and  to  collect 
the  tickets  sold.  The  State  maintained  the  structure, 
provided  the  ears  and  appurtenances  and  the  ma- 
chinery which  ran  the  cars.  Its  employees  operated  it 
and  its  officers  had  the  care,  control  and  management 
of  it.  It  received  the  fruits  from  operating  it,  the 
receipts  from  it  were  turned  into  the  State  treasury. 
Any  person  who  bought  and  received  a  ticket  was  en 
titled  to  ride  thereon  as  a  passenger. 

This  made  and  constituted  the  State  a  common  car- 
rier of  passengers  for  hire  and  .subjected  it  to  the 
duties  and  liabilities  attaching  to  such  carriers. 

"A  iMjmmoii  currier  is  one  wlio  transports  such  passengers  as  chooM 
to  employ  him  friiin  plaoe  to  place  for  ruward."  Wharton  on  Heg., 
IS  825,  54.)  ami  otiier  text  writers. 

'■  The  dut}-  of  ,1  common  carrier  requires  something  more  than  ordinary 
or  reasonable  care  for  t)ie  safety  of  passengers.  It  eatis  for  watehflll- 
ness  and  a  higli  degree  of  care  an<t  skill  to  guard  them  against  injury. 
and  to  use  every  reasonable  precaution  which  human  skill,  care  ami 
foresight  can  proTide."  Lansing  v.  Coney  Isl,  H.,  16  A.  V,  14(1; 
Behlolterer  v.  B'kli/n  Ferry  Co.,  75  A.  D.  333;  Bro'Cn  v.  Cent.  Rooii, 
34  N.  Y.  40*. 

The  rule  that  a  State  railway  company  is  bound  to 
exercise  ttie  utmost  human  skill  and  foresight  in  refer- 
ence to  maintaining  and  operating  and  keeping  in  re- 
pair its  tracks  and  appliances,  in  order  to  save  a 
passenger  from  harm,  makes  it  incumbent  upon  the 
company  to  e.xplain  the  cause  of  tlie  accident  in  order 
to  relieve  it  from  the  presumption  of  negligence,  and 
this  applies  to  defective  machinery  and  appliance.s,  as 
in  these  respects  the  passenger  must  rely  upon  the 
carrier  and,  therefore,  the  burden  of  explaining  the 
accident  is  on  him.     (Klinyrr  \.  'fraction  Co. ,92  A.  1). 
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100;  Snse  v.  Met.  R.  Co.,  80  A.  D.  24;  Stierle  v.  Union 
R.  Co.,  ir)6  N.  Y.  70;  Jenson  v.  Hamburg  Am.  Co.,  23 
A.  D.  103 ;  Wynn  v.  Cent.  Park  R.,  38  St.  R.  181 ;  Chase 
V.  Jamestown  R.,  38  St.  B.  954.)  Injury  caused  by  the 
breaking  of  an  axle  is  prima  fade  evidence  of  negli- 
gence, {liegeman  v.  W<!si<:yn  H.  Co.,  16  Barb.  353;  13 
N.  Y.  9.)  Tlie  natnri'  of  tlie  aci'ident  may  itself  show 
some  prima  facie  evidence  of  negligence.  {Russell 
Mfg.  Co.  V.  Nciv  Haven  Steamboat  Co.,  50  N.  Y.  121; 
Calduell  v.  N.  J.  Steamboat  Co.,  47  N.  Y.  282;  Berlin 
V.  Great  West.  R.  Co.,  34  N.  Y.  256;  Walker  v.  Erie  R., 
63  N.  Y.  260;  Jones  v.  Cent.  R.,  62  How.  Pr.  450.)  The 
facts  and  tlie  attendant  circumstances  relating  to  the 
accident  in  this  case,  which  I  have  given,  makes  the 
maxim  res' ipsa  loquitor  applicable.  In  the  following 
cases  that  maxim  was  applied  and  the  obligation  was 
placed  upon  the  defendant  of  explaining  the  cause  of 
the  accident.  The  fall  of  a  fare  register  in  the  de- 
fendant's car.  {Wier  v.  Union  Ry.,  112  A.  D.  109.) 
The  breaking  of  a  plank.  {Madden  v.  Hughes,  104  A. 
D.  101.)  The  giving  away  of  a  grating  over  a  side- 
walk, below  the  defendant's  show  window.  {Weher 
V.  Lieherman,  94  N.  Y.  Supp.  460.  The  breaking  of  a 
steel  hawser.  (Dukmc  v.  Hamburg  Am.  Co.,  107  A.  D. 
287 ;  Hill  v.  Starin,  65  A.  D.  361.)  The  breaking  of  an 
electric  light  wire.  {O'Leary  v.  Glens  Falls  Light  Co., 
107  A.  ]).  503.)  The  breaking  of  one  of  the  rounds  of 
a  ladder.  {Cummings  v.  Kenny,  97  A.  D.  114.)  Pas- 
sengers falling  on  a  cement  floor  covered  with  oil. 
{Barnes  v.  Cevt.  R.,  42  Misc.  622.)  The  fall  of  a  chim- 
ney. (Travers  v.  Murray,  87  A.  P.  552.)  The  falling 
of  weights  used  to  counterbalance  the  car  of  a  passen- 
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ger  elevator.  {G/#m  v.  Manice,  166  N.  Y.  188.)  The 
falling  of  a  rod  due  to  tlie  breaking  of  a  chain  sup- 
porting a  bridge.  {BosHv'tck  v.  Erif.  R.,  36  A.  D.  246.) 
The  falling  of  an  upper  berth.  {Horn  v.  Steamboat 
Co.,  23  A.  D.  302.)  The  breaking  of  a  span  wire  of  an 
electric  road.  {Jones  v.  Union  H.  R.,  18  A.  1).  267.) 
The  fall  of  a  pile  of  baggage  higlier  than  a  man's 
head.  (Horowitz  v.  Hamburg  Ant.  Co.,  18  Misc.  24.) 
The  fall  of  an  iron  bar  from  an  elevated  railroad 
railroad  structure.  (Hogan  v.  Manhattan  Ry.,  149 
X.  Y.  123.) 

The  commissioners  of  the  reservation  in  their  letter 
to  the  Governor  of  the  State,  dated  July  9,  1907,  and 
contained  in  their  Twenty-fourth  Annual  Report  to  the 
Legislature,  in  reference  to  this  accident,  state: 

"So  far,  and  after  n  rarcful  examination,  no  specific  reason  can  be 
yiven  fur  the  liri'akiiijj  iif  tlie  cable  and  the  accident  happening.'' 
(p.  2H3.) 

When  the  State  engages  in  the  business  of  a  common 
carrier,  it  must  maintain  and  operate  a  suitably  and 
properly  equipped  road,  it  must  take  proper  care  to 
prevent  aoeidents,  to  see  that  its  machinery  and  appli- 
ances are  reasonably  safe  for  the  purposes  for  which 
they  are  used,  and  to  introduce  and  use  such  improve- 
ments in  its  machinerj-  and  apparatus  which  have  b6en 
found  naturally  to  contribute  to  safety  —  the  same  as 
other  common  carriers  of  passengers  for  hire. 

Where  the  accident  is  one  which  would  not  have  hap- 
pened but  for  want  of  proper  care,  it  is  incumbent  on 
the  defendant  to  show  he  has  taken  such  care  as 
prudence  would  require.  (Axlebrood  v,  Rosen,  21  Misc. 
352.)    A  railroad  company  is  liable  for  any  injury  re- 
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suiting  from  its  negligence  to  introduce  anj'  improve- 
ment in  its  apparatus  which  is  known  to  have  been 
tei^ted  and  found  naturally  to  contribute  to  safety, 
{Fliun  V.  Cent.  R.,  67  Hun  631;  Reise  on  Ultra  Vires, 
%  635.)  The  neglect  of  a  railway  company  to  intro- 
duce an  Improvement  which  is  known  would  naturally 
contribute  to  safety,  and  the  adoption  of  which  is  in 
its  power,  will  render  the  company  liable  in  damages 
to  a  person  injured.  (Smith  v.  Harlem  R.,  19  N.  Y. 
127;  Cosello  v.  Syracuse  R.,  65  Barb.  92.) 

The  commissioners  in  their  annual  report  referred 
to,  state: 

"The  nccident  at  the  incline  railway  on  July  8,  1907,  referred  to  in 
the  3n[)erintendent'a  report,  was  a  lamentable  verification  of  the  warn- 
iryi  of  this  commission  and  its  pleaditiRS  for  an  adequate  appropria- 
tion to  replace  the  antiquated  means  of  communication  between  the 
upper  level  of  Prospect  Park  and  the  edge  of  the  water  below.  We 
frankly  staled  that  the  danger  line  of  economy  had  been  reached,  and 
expressed  the  hope  that  means  might  be  supplied  to  keep  unbroken 
tlie  prpvfous  record  of  safety  to  human  life." 

If  ray  view  of  this  case  be  correct  it  will  be  unneceB- 
sary  to  analyze  the  different  opinions  and  the  conflict- 
ing theories  of  the  experts,  or  weigh  the  contradictory 
testimony.  By  the  application  of  common  experience 
and  observation  to  a  few  of  the  admitted  circum- 
stances and  proven  facts,  a  satisfactory  conelusion  can 
he  reached.  ■ 

The  State  had  on  its  south  bound  car,  at  the  time  of 
the  accident,  an  alleged  safety  device.  This  device 
was  made  of  cast  iron  and  it  had  been  used  and  sub- 
jected to  wear  and  waste  for  20  years.  It  had  been 
exposed  to  the  weather  and  to  atmo,=;pheric  deteriora- 
tion for  that  period.    The  only  record  of  its  ever  hav- 
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ing  been  tested  waa  when  it  was  pnt  on  20  years  before 
the  accident.  It  is  matter  of  common  knowledge  that 
steel  or  wrought  iron  is  stronger  and  more  durable 
than  cast-iron. 

One  would  presome  that  sach  an  apparatus  so  used 
and  so  exposed  to  weather  conditioos  had  nearly  ran 
its  Kfe  after  the  lapse  of  20  years.  Yet  in  May,  1907, 
its  use  was  resumed  without  any  actual  test  being 
made  of  its  strength,  capacity,  durability  or  efficiency. 
The  accident  demonstrated  it  was  defective  somewhere 
or  somehow,  for  it  did  not  hold  the  ear.  If  it  had  been 
tested,  its  weakness,  defect  or  impairment  might  have 
been  discovered  and  remedied. 

But  the  accident  happened,  the  old  untested  appara- 
tus did  not  withstand  the  strain;  it  was  insufficient;  it 
did  not  hold  the  oar ;  it  broke  and  the  car  fell  to  the 
bottom  of  the  iDcline. 

To  use  and  keep  in  operation  a  device  or  apparatus 
upon  which  the  safety  of  human  life  depends  for  20 
years,  without  its  being  frequently  or  properly  tested 
as  to  its  continued  strength  and  efficiency  to  meet  the 
purposes  for  which  it  was  being  used,  is  not  such  rea- 
sonable care  which  a  prudent  man  should  take  to  guard 
the  safety  of  those  entrusted  to  his  care  and  protect 
them  from  injury. 

The  manila  rope  had  been  used  since  June,  l!)Ofi, 
except  during  the  winter  months  when  the  road  was 
temporarily  condemned,  and  during  that  time  it  was 
exposed  to  the  atmospheric  conditions  which  prevailed 
at  the  falls  —  the  wet,  spray  and  dampness  incident  to 
the  location. 

The  rope  of  1906,  which  broke,  had  a  less  number  of 
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yams  to  the  strand  than  the  cables  of  1904-1905.  The 
witness  from  th«  rope  manufacturing  firm  stated  that 
the  average  strength  of  the  yarns  of  the  1906  rope  was 
about  119  pounds  to  each  yarn.  If  the  yarns  in  the 
preceding  cables  of  1905  were  the  same  as  in  the  rope 
of  1906,  and  the  cables  of  1904-1905  had  more  yams  of 
the  same  strength  than  the  rope  of  1906,  then  it  is  ap- 
parent from  this  statement  that  the  cables  of  1904-1905 
must  have  been  stronger  than  the  rope  of  1906. 

The  rope  was  put  in  use  again  in  May;  1907,  after  it 
bad  been  exposed  to  the  weather  during  the  winter. 
It  was  worn  in  places  —  in  one  spot  the  difference  in 
circumference  being  2i  inches  at  the  time  of  the  acci- 
dent. It  was  frayed  in  places  and  was  wrapped  with 
burlap,  and  in  practically  this  condition  it  was  put  in 
commission  in  May,  1907,  with  no  test  being  made  to 
demonstrate  its  strength,  capacity,  or  deterioration. 
Perchance,  again,  if  it  had  been  tested,  the  weak  spot 
where  it  broke  on  July  6,  1907,  might  have  been 
discovered. 

Observation  shows  that  a  rope  is  seldom  used,  at 
present,  for  such  purposes,  and  that  a  steel  cable 
would  have  been  better,  stronger  and  more  durable. 

The  superintendent  of  the  manufacturing  firm  testi- 
fied that  in  his  opinion  the  rope  had  been  wilfully 
cut,  or  had  been  broken  by  some  sharp  instrument.  If 
this  theory  be  adopted,  then  it  is  unanswerable  that  if 
a  steel  cable  had  been  used  it  could  not  have  been  cnt, 
and  probably  not  broken  by  any  ordinary  sharp  instru- 
ment. 

When  human  life  might  be  placed  in  jeopardy,  or 
sacrificed,  it  was  not  prudent  to  use  a  rope  in  such  a 
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eondition,  or  to  continue  its  use  without  having  it 
testej  to  ascertain  its  textile  strength  and  its  capa- 
bility to  perform  its  work  during  the  ensuing  season. 

On  July  6,  1907,  the  manilla  rope  broke,  the  safety 
appliance  did  not  work,  the  device  on  the  car  did  not 
bold  it  —  it  also  broke  —  and  the  oars  fell  to  the  bot- 
tom of  the  incHne.  One  passenger  was  killed  and  three 
others  injured.  There  wa.s  fault  or  defeat  somewhere. 
There  was  weakness  or  deterioration  at  some  place. 
Truly  "  the  antiquated  means  of  communication  "  had 
proved  obsolete  and  insufficient,  "  the  previous  record 
of  safety  "  had  been  broken,  for  three  passengers  were 
seriously  injured,  "  the  danger  line  of  economy  "  had 
been  reached,  aye,  it  had  been  passed,  for  a  human  life 
was  sacrificed. 

T  am  of  the  opinion,  that  the  facts  and  circumstances 
show  the  State  was  at  fault  and,  under  the'authorities 
previously  cited,  was  negligent,  and  is  liable  for  the 
damages  sustained  by  the  persons  who  were  injured. 


John  M.  Butler  and  others,  (Maimants,  v.  The  State 
OP  New  York. 

Claim   No9.   8770,   8054,  8!174,  1I06Q,  9113,  (1130. 

C'laimH  for  CompenBatimi   for  the  Appropriation  of  Land  in  the  Town 
of  Whitehall,  County  of  VViiBliington.  for  the  Barge  Canal. 

RODEXBBTR,  J.,  dissenting. 

A  patent  from  the  Stale  which  reserved  Wood  creek  as  a  "common 
highway  for  the  benefit  of  the  pnb)lc "  rciervea  simply  an  easement 
in  the  public  and  does  not  deprive  the  owners  of  land  bordering  upon 
tlie  ereek  of  riparian  righfn  although  tlieir  conveyances  merely  go  to 
]nw  water  mark.      [Leiris,  Eminent  Domain,  %   li  L.  1003,  ch.   148,  as 
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amended  by  L.  1B07,  ch.  385;  L.  1007,  ch.  3M;  L.  1907,  ch.  494; 
L.  IB07,  ch.  710;  L.  1908,  eh.  108;  L.  lB03,,ch.  507;  U  1B08,  ch.  195.) 

In  appraising  tho  compensatiaii  for  the  permanent  appropriation  of 
a  part  of  a  farm  the  value  of  the  land  actually  taken  muiit  be  allowed 
anil  in  addition  thereto  all  the  damages  that  result  to  the  remainder 
of  the  farm  including  the  flooding  of  a  part  of  the  remainder  which 
reaulta  from  (he  constTuctton  and  operation  in  a  Bkillful  manner  of 
the  improvement  as  planned.  [LevAa,  Emment  Domain,  |S  152.  567; 
Salhcrland  on  Damages,  %  1064;  Henderson  v.  N.  T.  C.  li.  R.  Co., 
78  N.  Y.  433;  Kerr  v.  West  Shore  R.  R.  Co.,  127  N.  Y.  269;  Ej/le  v. 
Auburn  d  Rochester  11.  R,  Co.,  2  Barb.  Ch.  48;  Purnpelly  v.  Orem  Bay 
Co..  13  Wall.  81 ;  Tnii  Schoick  v.  Del.  d  Bar.  Canal  Co.,  20  N".  J.  L.  B. 
249.) 

It  is  not  an  improvement  of  the  navigation  of  a  narrow  creek  where 
the  StnU  intercepts  its  windings  with  an  extensive  canal,  thereby  sub' 
stituting  an  artiBcial  channel  for  the  natural  stream  and  changing  the 
rights  of  the  parties  with  respect  to  the  use  of  the  water  course.  (State 
Constitution,  Art.  7,  i  9.) 

The  State  has  the  right  to  improve  the  navigation  of  a  stream 
navignbte  in  fact  hut  the  exercise  of  this  authority  is  subject  to  the 
priivisiuns  of  the  State  and  Federal  Constitution  requiring  compensa- 
tion to  be  made  when  private  property  is  taken.  {Oibbont  v.  Ogdca, 
0  Wheat.  1;  Sage  v.  Mayor,  164  N.  Y.  81;  Soranton  v.  Wh^lrr.  17fl 
U,  S.  141;  Oihson  v.  V.  S.,  166  U.  S,  260;  Federal  Gonstilvtum.  .'\rl. 
5;  Slate  Constitution,  Art.  1,  !  6;  Canal  Fund  v.  gomp»hall,  26  Wend. 
404;  Smith  v.  City  of  Rocheiter,  92  N.  Y.  463;  Waller  v.  Stnte.  144 
N.  Y.  579;  Lakeside  Paper  Co.  v.  State,  15  A.  D.  169;  Pumpelly  v. 
Green  Bay  Co.,  13  Wall.  166;  United  State*  v.  Lynefc,  188  U.  S.  4*5; 
Loirndes  V,  United  States,   105  Frd,  R.  833.) 

The  right  of  abutting  owners  to  use  the  water  of  a  stream  navigabl" 
in  fact  for  purposes  of  navigation  or  other  riparian  uses  is  a  property 
right  under  the  Constitution  and  can  not  he  taken  for  the  public  U'c 
without  making  compensation  therefor.  (Porsler  T.  Seott,  136  N.  Y. 
H.!?;  Pape  v,  N.  Y.  d .  Harlem  R.  B.  Co.,  74  A.  D,  18«;  Storey  v. 
.V.  y.  El.  R.  R.  Co..  00  N.  Y.  122;  Lahr  v.  Met.  El.  R.  R.  Go.,  104  S.  Y. 
268;  Seining  v,  N.  Y.  L.  d  W.  R.  R.  Co.,  128  N.  Y.  157:  Muhlker  v. 
Hnrlem  R.  R.  Co..  197  U.  S,  568 ;  Matter  of  Brooklyn  Union  El.  B.  R. 
Co..  155  A.  D.  HI;  Parish  v,  Baird,  160  N.  Y.  302;  Monongahela 
ya»igaiion  Co.  v.  U.  S.,  148  U.  S.  341;  Mayor  v.  Btariit.  106  N.  Y.  1: 
People  V.  O'BHm.  Ill  N.  Y,  I;  Parish  v.  Baird.  100  N.  Y.  302; 
Monongahrla  Navigatiott  Co.  v.  17.  S..  !48  U.  S.  341;  Jfo^or  v.  Starui. 
106  N".  Y.  1:  People  v.  O'Brien.  HI  N,  Y.  I;  Si»th  Avenue  E.  R.  Co. 
v,  Kerr,  72  N.  Y.  330;  People  v.  Slurlcoant,  0  N.  Y.  263;  Lewis, 
Eminrnt  Domain,  i  73,  S  68:  OoiiU  on  Wntern,  i  ?W;  Gootey.  Consti- 
ttitiwal  limilalions  [7tb  ed.],  p.  263;   jiforsan  t.  King,  36  N.  Y.  454; 
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fl«m»ey  V.  V.  E.  d  B.  K.  R.  Co.,  133  N.  Y.  70 ;  Saaadert  V.  N.  Y.  C. 
A  H.R.R.  Co..  144  N.  Y.  75 ;  Town  of  BTOokhaven  v.  Bmitlv,  IBa  N.  Y 
74;  Hatter  of  City  of  New  York,  188  N.  Y.  123;  Lewit,  Eminem 
Domain,  |  243;  Qilzinger  \.  flaugertiea  Water  Co.,  06  Hun,  172,  »ffd. 
142  N.  Y.  633;  Crooker  v.  Bragg,  11  Wend.  260;  Commistioners  of 
Canal  Fwid  v.  Kempahalt,  26  Wend.  403;  Tatet  v.  Milwaukee,  10  Wall. 
497.) 

The  State  though  possessing  the  right  to  improve  the  navigation  of 
a  stream  without  making  eranpensation  for  conseqii.?ntia!  damageE  must 
nevertheless  provide  for  compensation  for  riparian  rights  which  it  in- 
t«rfereB  with  under  this  authority.  (BKrge  Canal  Act,  L.  1003,  ch. 
148;  O'Connor  v.  Pitttburgh,  16  Pa.  St.  190;  Trantportalion  Go.  v. 
Chicago,  60  U.  S.  (155;  Onited  States  v.  iJeeani/er,  148  U.  S.  186; 
Ptopie  V.  y.  Y.  C.  £  B.  R.  R.  Co.,  Appellate  Division,  3d  dept.,  June 
24,  I0W.) 

{Decided  September  27,  190^.) 

The  following  opinion  relates  to  a  series  of  claims 
along  Wood  creek,  in  each  of  which  a  majority  of  the 
court  has  denied  the  claimants  compensation  for  rip- 
arian rights  in  the  creek,  and  for  additional  lands 
flooded.  The  creek  pursues  a  winding  course  through 
the  low  land  where  the  farms  are  located  and  the  State 
is  constructing  the  Champlain  canal  in  a  straight  line 
along  the  general  course  of  the  creek,  intercepting  it  in 
its  various  windings  and  substituting  an  artificial 
channel  for  the  natural  stream.  The  dissent  in  the 
claims  above  referred  to,  while  based  upon  all  the 
grounds  stated  in  the  opinion  in  the  claim  of  Jane  B. 
Johnson  v.  State,  No.  8927,  is  based  chiefly  in  the  fol- 
Jowing  opinion  upon  the  point  that  the  majority  of  the 
court  has  excluded  from  the  damages,  besides  those 
arising  from  the  taking  of  riparian  rights,  those  grow- 
ing out  of  the  permanent  flooding  during  the  season  of 
navigation  of  land  lying  outside  of  the  appropriated 
land,  the  flooding  being  due  to  the  improvement  of  the 
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canal  as  planned,  and  being  unavoidable  at  the  ordi- 
nary navigation  stage  of  the  water. 

Northrup  R.  Holmes,  for  claimant. 

Edward  R.  O'Malley,  Attorney  General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

EoDEKBEcK,  J.,  dissenting.  The  State  in  the 
claim  of  John  M.  Butler  and  wife,  No.  8770,  ap- 
propriated 1.36  acres  in  two  parcels.  "Wood  creek 
winds  through  the  farm  of  the  claimants  and 
the  appropriation  cuts  off  two  bends  of  the  creek 
leaving  part  of  the  old  channel  in  the  farm.  The 
notice  of  appropriation,  however,  states  that  the 
State  appropriates  "  all  of  the  right,  title  and  in- 
terest of  the  said  reputed  owner  in  the  lands  in  the 
bed  of  said  stream,  and  also  all  of  his  right,  title  and 
interest  as  riparian  owner."  This  language  would 
cover  the  riparian  rights  attached  to  land  appropri- 
ated by  the  State,  but  would  not  cut  off  the  claimants 
from  such  riparian  rights  as  attached  to  the  remain- 
der of  Wood  creek,  passing  through  their  farm.  The 
property  of  the  claimants  is  situated  north  of  and 
adjoins  that  of  Jane  B.  Johnson  in  which  case  a  ma- 
jority of  the  court  held  that  the  abutting  owner  had  no 
riparian  rights  in  "Wood  creek,  and  was  not  entitled  to 
compensation  in  the  appropriation  proceedings  for  the 
land  that  would  be  flooded  by  the  construction  and 
operation  of  the  canal.  In  the  ease  at  bar  the  claim- 
ants have  riparian  rights  in  Wood  creek  which  should 
be  taken  into  account  in  estimating  their  damages,  and 
the  additional  lands  flooded  and  affected  by  the  eon- 
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struction  and  operation  of  the  canal  should  also  -be 
considered.  The  lands  thus  flooded  or  affected  are  35 
acres  while  those  actually  appropriated  are  only  1.36 
acres.  The  testimony  of  the  State's  enpneer  given  in 
the  Jane  B.  Johnson  case  was  stipulated  into  this  case, 
but  in  the  former  case  he  did  not  testify  as  to  the 
flooding  that  would  occur  as  a  result  of  the  mainte- 
nance of  the  water  in  the  canal  at  ordinary  navigation 
stage.  The  only  engineer  sworn  in  this  case  testified  on 
behalf  of  the  claimants,  and  he  said  that  there  would 
be  12  acres  flooded  at  the  elevation  of  low  water  in  the 
canal,  and  14  acres  at  the  elevation  of  high  water,  but 
that  all  together  there  would  be  35  acres  affected.  His 
testimony  is  as  follows : 

"  Q.  How  much  ot  these  36  acrps  do  you  Bay  will  be  actually  flooded? 
A.  At  what  stage? 

"  {)■  Tnkc  It  both  of  them,  low  water  stage  and  high  water  stage. 
A.  At  low  water  12  aeres;  at  high  water  14  acres;  east  of  the  D.  &  H. 

"  Q.  Oire  me   the   total   numl>er   of   acres.      A,    Between   sixteen  and 

"  Q.  Now,  tlie  bttlnnce  of  the  acres,  of  the  35  acres,  how  do  you  ftay 
that  tliey  are  affected?  A.  The  land  there  is  practically  level  and 
wnter  will  be  standing  one  or  two  feet  under  the  natural  surface. 

"  Q.  IIow  would  that  water  got  there!  A.  Kuniiing  around  on  both 
side»,  seeping  through;  raising  tiis  water  in  the  canal  will  raise  the 
natural  level  of  the  {[round  water  in  that  surrounding  territory;  the 
present  stream  Is  about  four  feet  below  -the  surface  of  the  ground 
and  the  ground  water,  the  natural  surface  of  the  ground  water  back 
to  the  surrounding  territory  will  tie  down  three  or  tour  feet,  depending 
on  the  distance  back  that  you  go  from  the  stream,  the  further  back 
the  higher  will  be  the  surface  of  the  ground  water;  now  if  you  raise 
the  nnlurnl  level  of  the  stream  four  feot  it  will  raise  that  ground 
water  purfnee  prncticftlly  the  same  amount  and  will  destroy  the  drainage 
from  that  territory."      (Pten.  Mir  ,  pp.  5,  6.) 

The  estimates  of  the  witnesses  as  to  the  damages 
sustained  by  the  claimants  varied  widely,  according  to 
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whether  or  not  they  took  into  account  the  additional 
acreage  that  would  be  flooded.  The  damages  on  the 
part  of  the  elaimants  was  placed  by  their  witnesses  at 
about  $3,500,  and  by  the  State's  witness  at  $140,  but 
the  latter  witness  testified  that  if  there  were  35  acres 
affected  in  addition  to  the  land  taken  the  35  acres 
would  be  worth  $75  an  acre.  The  award  should  repre- 
sent, not  only  the  value  of  the  land  actually  appropri- 
ated, but  also  all  of  the  damages  to  the  remainder  of 
the  farm,  including  the  flooding,  which  would  result 
from  the  construction  and  operation  in  a  skillful  man- 
ner of  the  canal  as  planned.  For  further  views  on  the 
right  of  the  claimants  to  recover  for  riparian  rights 
and  for  the  additional  lands  affected  reference  is  made 
to  my  opinion  in  the  case  of  Jane  B.  Johnson. 

The  land  appropriated  by  the  State  in  the  claim  of 
Mary  E.  Baseom  and  others.  No.  8954,  consists  of  .15 
of  an  acre  taken  from  a  parcel  of  2.65  acres.  The 
property  adjoins  Wood  creek,  is  low  land  and  is  fre- 
quently flooded  by  high  water  in  the  creek.  The 
engineer  called  on  behalf  of  the  claimants  testified 
from  the  elevations  of  the  properly  that  all  of  the 
property  not  taken  would  be  affected  liy  the  con- 
struction of  the  improved  canal.  He  explained  this  by 
saying  that  it  would  not  be  actually  flooded  by  the 
water  from  the  canal  at  its  low  navigation  stage,  but 
that  the  land  would  be  spoiled.  I  think  this  effect  of 
the  construction  of  the  canal  upon  the  remainder  of 
the  property  should  be  taken  into  account  in  apprais- 
ing the  claimants'  damages.  This  is  not  a  case  of  an 
improvement  of  the  navigation  of  Wood  creek  so  as  to 
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bring  the  damages  to  the  remainder  of  ttie  property 
within  the  authority  of  Gibson  v.  Umted  States  (116 
U.  S.  269,  or  .1/(7/5  v.  United  States,  4  Fed.  738),  bat  it 
is  a  case  of  the  exercise  by  the  State  of  its  power  of 
eminent  domain,  and  under  the  statutes  and  under  the 
State  constitution  which  provides  for  compensation 
for  damages  the  claimants  are  not  only  entitled  to  the 
vahie  of  the  .15  of  an  acre  appropriated,  but  to  such 
damages  as  they  will  sustain  to  the  remainder  of  their 
property  from  the  skillful  construction  and  operation 
of  the  canal  as  planned  by  the  State  at  the  time  the 
damages  are  appraised.. 

Nearly  tlie  whole  of  the  farm  in  the  claim  of  Henry 
('.  Taft  and  wife,  No.  8974,  consisting  of  17  acres  is 
taken  by  the  State.  The  appropriation  is  10.58  acres 
leaving  the  part  of  the  farm  not  taken  6.4"2  acres  of 
which  it  is  claimed  that  2.5  acres  will  be  flooded  when 
the  water  in  the  canal  is  at  high  navigation  stage. 
The  engineer  called  on  behalf  of  the  claimants  testified 
with  reference  to  elevations  as  follows: 

'•  Q.  And  wliat  iln  you  find  tlic  ?tagp  of  thp  new  canal  to  l>f?    A.  112. 

"Q.  And  how  stepp!     A.  U3.S. 

"  Q.  And  will  j'oii  ilpscrilie  tlip  elcvHtion  of  the  Taft  property  out- 
nidi?  tliG  1<inil  appropriated  and  iiIrd  thr  hank  of  the  creek!  A.  The 
flpvationit  oiitsidp  the  approprinliHl  nrea  run  Hbnllt  113,  113.3.  113.7, 
116.2:   there  is  one   112.32;   here  is  our  marked   110.3. 

"  Q.  How  mueh  do  you  find  will  he  Hooded  by  water!  A.  .ibout  two 
and  a  half  acres,"     iSten.  Min.,  p.  2.) 

While  it  appears  from  the  evidence  that  the  eleva- 
tion of  the  land  at  its  lowest  point  is  about  the  eleva- 
tion of  the  water  in  the  canal  at  its  highest  navigation 
stage  it  miist  be  remembered  that  the  water  in  the 
canal  and  the  creek  after  the  improvement  will  be 
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about  3.4  feet  higher  than  the  ordinary  elevation  of 
the  water  in  the  creek  heretofore  and  that  this  eleva- 
tion of  the  water  while  it  may  not  actually  flood  the 
2.5  acres  of  the  remaining  laud  of  the  claimants  will 
affect  and  render  it  less  useful  for  farming  purposes. 
I  think  the  effect  of  tlie  setback  of  the  water  from  the 
increased  elevation  should  be  taken  into  account  in  aji- 
praising  the  claimants'  damages,  and  that  they  should 
be  allowed  for  the  2.5  acres  that  will  be  affected  as  a 
permanent  taking  of  the  property.  It  is  not  an  actual 
ii;vaaion  of  the  property  but  it  is  as  injurions  as  if  the 
water  stood  on  the  surface  of  the  ground.  I  am  as- 
suming that  this  will  be  the  effect  of  the  construction 
and  operation  of  the  canal  because  the  only  evidence 
in  the  claim  is  that  of  the  engineer  who  testified  that 
that  will  be  the  case.  The  claimants  are  entitled  to 
the  market  value  of  10.58  acres  actually  taken  by  the 
State,  the  market  value  of  the  2i  acres  flooded  or 
affected  by  the  setback  of  the  water,  and  to  the  dam- 
ages to  the  remaining  3.92  acres  of  their  farm.  There 
is  some  question  in  the  case  about  the  access  to  this 
farm,  but  there  is  not  sufficient  evidence  to  justify  a 
finding  that  the  farm  is  without  access.  The  claim- 
ants' witnesses  testified  that  the  value  of  the  farm  be- 
fore the  appropriation  was  .$100  an  acre  and  that  the 
remaining  6.42  acres  were  worth  from  $25  to  $40  an 
acre.  The  only  witness  called  by  the  State  testified 
that  the  farm  was  worth  $70  to  $75  an  acre.  The 
limited  amount  of  acreage  in  the  farm,  the  fact  that 
the  State  appropriates  two-thirds  of  it  leaving  but 
6.42  acres,  should  also  be  taken  into  account  in  ap- 
praising, the  compensation  in  this  claim. 
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The  claimant,  Mary  J.  Vayette,  No.  9066,  owns  a 
farm  of  37  acres  aceordiog  to  the  appropriation  map, 
just  south  of  the  corporate  limits  of  the  village  of 
Whitehall.  Wood  creek  bounds  the  property  on  the 
north  and  west  and  partially  on  the  south.  A  piece 
of  land  2.93  acres  is  taken  from  the  westerly  end  of 
the  farm  and  with  it  such  portions  of  the  creek  as  ad- 
joined it.  The  notice  of  appropriation  specifically  ap- 
propriated all  of  the  riparian  rights  of  the  claimant 
attached  to  the  land  appro]iriated.  The  claim  for 
riparian  rights,  however,  was  expressly  waived  on  the 
trial  so  that  that  que.stion  is  out  of  the  case.  There  is 
involved  in  this  case,  however,  as  there  is  in  the  Jane 
B.  Johnson  and  other  cases  along  Wood  creek  the 
question  as  to  whether  or  not  the  claimant  should  re- 
cover for  additional  land  that  will  be  flooded  by  the 
construction  and  operation  of  the  canal  as  planned. 
The  portion  of  Wood  creek  adjacent  to  claimant's 
premises  that  is  not  taken  by  the  State  is  left  in  its 
original  condition.  The  banks  are  not  raised  and  no 
embankment  is  constructed  so  that  the  water  from  the 
canal  has  a  free  passage  from  the  canal  channel  into 
the  creek  channel,  and  where  the  banks  of  the  creek  are 
lower  than  the  water  in  the  canal,  the  water  will  flow- 
from  the  creek  and  settle  upon  the  land  that  is  not 
above  the  elevation  of  the  water  in  the  creek  and  canal. 
No  elevations  were  submitted  on  the  part  of  the  State 
hut  the  engineer,  called  on  behalf  of  claimant,  testified 
to  the  following  etfect: 

"(J.  Ami  piiii  you  givf  us  the  prpsent  elpvntiniis  of  tlip  laliil  on  tlii» 
\nyi'tti'  iiropcrty  oiitfliilc  of  tlii'  npproprifllpd  ]Miit!  A.  F.tevatiiin  of 
tlii>  low  wMtiT  ntngc  of  tlie  new  ennnl  would  bp  112  and  the  higli  iiavi- 
gshlp  Htn^  is  given  m  113.2.     TIip  elpvntjons  of  tiio  lan<t  of  the  VayFtte 
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property  npar  the  appropriated  porlion  are  110.2,  112.8,  112.7,  112.3. 
Bapk  near  the  rpar  of  tiie  property,  I  should  say  at  the  east  end  if 
the  properly  the  elevations  are  110.4,  112.7,  111.8.  111.2,  II0.2,  112.1, 
112,7. 

"Q.  Now,  from  your  experience  as  an  engineer,  in  the  computations 
you  have  made,  how  many  acres  do  you  find  will  be  permanently 
flooded  in  addition  to  that  appropriated  I 

"Mr.  Deckeb.^ — Permanently  Hooded  by  wliat   level  of  water! 

"The  Witness.— 112. 

" Q.  How  much!     A.  Seven  acres. 

"Q.  At  113.2,  how  much  will  he  Hooded! 

"  Mr.  Deckeu. —  I  object  to  that  as  there  is  nbsolutely  ro  evidence 
that  it  is  ever  going  to  113,2, —  I  object  to  it  on  tlie  ground  tliat  tliere  is 
no  foundatioD  laid  for  it. 

"  Q.  Mr.  I^rtnon,  the  plans  provide  at  contract  l.'i,  tliat  tlie  lana] 
can  be  operated  with  boats  at  113.32! 

"Mr.  DeckeB.— I  object  to  it.  It  simply  means  boats  can  go  under 
the  bridges. 

"Judge  Swift. —  We  will  talte  tlie  proof  of  wliat  would  be  floode<l  at 
any  stage  of  wat«r. 

"A.  About  seven  acres. 

"Q.  And  at  high  stage  the  same!     A.  Yes."     ( Pten.  Min.,  pp.  7,  8,) 

"Q.  Will  you  give  the  elevations  of  the  bank  of  the  creeks?  A.  The 
elevations  along  the  creek  being  together  read  113.1,  110,4,  111,6,  111,4, 
113-6,  113.5,  110.2, 

"  Q.  So  certain  portions  of  the  bank  of  the  creek  are  lower  tlian  the 
lew  stage  of  the  canatT     A.  Yes,  sir."     (Sten.  Min.,  p.  S.) 

"Q.  There  is  no  retaining  wall  along  the  canal  there!  A.  That 
water  there  would  set  in  from  Wood  creek,"     (Sten,  Min.,  p.  13.) 

It  appears  from  this  evidence  and  it  is  the  opinion  of 
the  claimant's  engineer  that  7  acres  of  land  of  the 
claimant  in  addition  to  the  land  appropriated  will  be 
substantially  taken  by  the  State.  It  will  be  perma- 
nently flooded  by  the  State  during  the  canal  season 
thus  rendering  it  useless  for  farm  purposes.  This  flood- 
ing is  a  direct  invasion  of  the  claimant's  property  and 
is  a  taking  of  her  property  within  the  Constitution. 
(Pumpelly  v.  Greev  Bai/  Co.,  1.3  Wall,  llfi;  Viiiffd 
States  V.  Lynah,  118  U.  S.  4r)5.)     For  the  flooding  thii.s 
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occasioned  the  elaimant  should  be  compensated  in  this 
proceeding  since  it  grows  ont  of  the  construction  and 
operation  of  tlie  canal  as  planned  and  not  out  of  any 
negligence  in  connection  with  tlie  work.  The  State 
might  easily  have  relieved  itself  from  this  element  of 
damage  by  raising  the  banks  of  the  creek,  but  it  saw  fit 
not  to  do  so  probably  because  it  was  less  expensive  to 
pay  the  damages.  As  to  the  amount  of  claimant's 
damages  no  testimony  was  submitted  on  the  part  of 
the  State.  Two  witnesses  were  submitted  on  the  part 
of  the  claimant,  one  of  whom  testified  that  the  land 
taken  was  worth  $115  an  acre  and  the  other  that  it  was 
worth  $100  an  acre  and  both  of  them  testified  that  the 
seven  acres  flooded  were  worth  $50  an  acre.  The  dis- 
crepancy is  partly  accounted  for  by  the  statement  of 
one  of  the  witnesses  that  the  seven  acres  flooded  were 
"  more  swampy  "  and,  therefore,  not  as  good  as  the 
land  appropriated  but  it  is  quite  likely,  although  it 
does  not  appear  from  the  evidence,  that  the  witnesses 
called  by  the  claimant  included  in  their  estimate  of  the. 
value  of  the  land  appropriated,  the  damages  to  the 
remainder  of  the  property  exclusive  of  the  damages 
for  the  permanent  flooding-  It  will  be  observed  that 
the  witnesses  were  not  asked  for  the  damages  to  the 
remainder  of  the  property  not  taken  except  as  to  the 
seven  acres,  Tt  is  quite  common  in  these  proceedings 
for  witnesses  without  obiectinn  to  include  in  estimat- 
ing the  value  of  the  land  taken  not  only  its  actual  value 
but  also  the  damages  to  the  remainder  of  the  property. 
Other  lands  along  Wood  creek  have  been  appraised 
by  State  witnesses  at  from  $fiO  to  75  an  acre.  Tn  ap- 
praising damages  for  appropriations  by  the  State  the 
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^ize  of  the  farm  and  the  amount  of  tillable  laud  should 
be  taken  into  account  aa  well  as  the  extent  of  the  ap- 
propriation. Where  the  farm  is  a  small  oUe  and  the 
appropriation  a  large  one  it  may  leave  the  balance  of 
the  property  unprofitable  as  a  farm  or  the  farm  may 
be  a  large  one,  and  there  may  be  a  small  amount  of 
tillable  laud  and  the  appropriation  may  take  a  large 
portion  of  this  land  thus  making  the  farm  unprofitable. 
In  the  claim  at  bar  the  farm  is  a  small  one  and  can  ill 
afford  to  lose  any  portion  of  its  land.  There  may  be 
variations  in  the  awards  made  by  the  court  upon  the 
value  of  lauds  along  Wood  creek,  but  this  variation 
must  exist  since  the  property  differs  in  value  accord- 
ing to  its  character  and  state  of  fertilization  and  ac- 
cording to  the  evidence  submitted  in  the  case  which  the 
court  is  bound  to  consider  in  connection  with  its  view 
of  the  premises. 

The  property  involved  in  the  claim  of  Alanson  D. 
Bartholomew  and  others,  No.  9113,  is  a  farm  of  360 
acres  situated  on  Wood  creek  not  far  south  of  the  vil- 
lage of  Whitehall.  The  notice  of  appropriation  dv- 
Hcribes  18.28  acres  of  land  which  includes  the  bed  of 
Wood  creek  to  its  center.  The  engineer  called  on  the 
part  of  the  State  testified  that  the  channel  of  Wood 
creek  involved  in  the  appropriation  amounted  appi'oxi- 
laately  to  1.2  acres,  and  as  the  title  of  the  elaimimts 
extends  only  to  low  water  mark  there  is  appropriated 
by  the  State  from  the  claimants  17.08  acres.  The 
notice  of  appropriation  contains  this  language,  "  al::io 
all  of  the  right,  title  and  interest  of  the  said  reputed 
owner  in  the  lands  in  the  bed  of  said  streams 
and  also  of  all  his  right,  title  and  interest  as 
18 
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riparian  owner. ' '  The  riparian  rights  of  the 
claimants  in  Wood  creek  and  the  Granville  river 
adjacent  to  tlie  property  appropriated  is  undoubtedly 
taken,  bnt  this  does  not  take  the  riparian  rights  at- 
tached to  the  remainder  of  claimant's  property.  The 
engineer  called  on  behalf  of  claimants  testified  that 
there  would  be  6i  acres  flooded  when  the  water  in  the 
canal  reached  high  navigation  stage.  The  award  in 
this  claim  should  take  this  fact  into  account,  and  the 
.damages  to  the  remainder  of  the  property  should  be 
estimated  with  this  item  in  view.  It  cannot  be  defin- 
itely stated  when  the  water  in  the  canal  will  reach  high 
navigation  stage,  but  experience  and  common  knowl- 
edge teaches  that  the  water  in  canals  is  frequently 
above  the  normal  navigable  stage.  This  element  is  not 
speculative  in  the  sense  that  it  should  not  be  consid- 
ered by  the  court.  It  follows  from  the  operation  of  the 
canal  as  planned,  and  is  not  more  speculative  than  the 
determination  of  the  other  damages  to  the  remainder 
of  the  property  growing  out  of  the  construction  and 
operation  of  the  canal  or  indeed  the  determination  of 
the  amount  of  damages  in  any  case  where  there  is  a 
wide  difference  in  the  amount  testified  to  by  the  State's 
and  claimant's  witnesses.  It  is  the  duty  of  the  court 
to  consider  all  of  the  damages  to  the  remainder  of  the 
property,  and  among  these  damages  is  the  flooding 
that  is  likely  to  occur  as  a  result  of  the  skillful  con- 
struction and  operation  of  the  canal  as  it  has  been 
planned.  The  evidence  of  title  submitted  in  the 
Jane  B.  Johnson  case  was  introduced  on  the  trial 
of  this  claim,  and  from  this  record  it  appears  that 
the  claimants  own  to  low  water  mark  in  "Wood  creek, 
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but  have  riparian  rights  therein  for  which  they  should 
be  compensated  in  the  proceedings  taken  under  the 
authority  of  the  State  to  condemn  lands  for  which  com- 
pensation is  provided.  Tlie  deprivation  of  the  riparian 
rights  of  Wood  creek  may  not  add  materially  to  the 
amount  of  damages  which  should  be  allowed  to  the 
claimants,  but  they  are  entitled  to  have  this  element 
considered.  In  addition  they  should  be  allowed  for 
such  damages  as  reasonably  result  from  the  skillful 
construction  and  operation  of  the  canal  as  planned, 
which  would  include  the  flooding  of  the  6^  acres  of  the 
remainder  of  the  property  when  the  water  in  the  canal 
reached  high  navigation  stage. 

The  property  in  the  claim  of  Patrick  Haran,  No. 
9139,  is  located  about  two  miles  south  of  Whitehall  on 
the  road  from  Comstock  to  Whitehall,  and  consists  of 
a  farm  of  about  130  acres.  The  land  is  bounded  on  the 
east  by  Wood  creek,  and  the  appropriation  isolates  26 
acres  east  of  the  appropriated  laud,  leaving  it  without 
an  approach  to  any  highway  except  Wood  creek. 
There  are  about  50  acres  of  meadow  land,  and  over 
this  there  now  extends  tlie  Delaware  &  Hudson  Rail- 
road and  the  present  Champlain  canal.  It  is  now  pro- 
posed to  still  further  divide  it  by  appropriating  8.92 
acres  for  the  improved  Champlain  canal.  The  water 
in  Wood  creek  will  be  raised  by  reason  of  the  construc- 
tion of  the  improved  canal  about  three  feet,  and  the 
engineer  called  on  behalf  of  the  claimant  testified 
that  about  28  acres  of  the  remainder  of  the  farm  out- 
side of  the  appropriated  land  would  be  affected  by  this 
elevation  of  the  water  in  Wood  creek.  Tlie  low  water 
level  of  the  water  in  the  improved  canal  is  given  by 
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him  at  112  and  the  high  navigable  stage  at  114,  while 
the  elevation  of  the  26  acres  east  of  the  appropriation 
range  from  113  to  114.7.  At  certain  stages  of  the  water 
in  the  canal  therefore  part  of  this  26  acres  will  be 
flooded  and  all  of  it,  in  the  opinion  of  the  engineer,  will 
be  affected.    Upon  this  point  the  engineer  testified : 

"  Q.  When  the  elevation  of  the  water  in  the  c&nal  is  112,  will  any 
of  the  land  outside  of  the  appropriation  be  flopdedt  A.  It  will  not 
be  covered  with  water,  but  it  will  have  standing  water;  that  is,  the 
ground  water  will  be  raised  to  within  about  one  foot,  or  one  foot  and 
a  half  will  be  Burface. 

"  Q.  Now,  will  you  explain  why  that  in  your  judgment  would  occurT 
A.  Ordinarily  the  water  feeding  the  streams  flows  from  the  high  hills 
through  the  ground  to  the  open  water  courses;  that  is  its  natural  outlet 
from  the  hilta;  of  course,  in  times  of  storm  why  it  will  flow  over  tlie 
surface;  if  you  raise  the  water  in  the  natural  water  courses,  the  open 
water  courses,  the  drainage  through  the  land  to  those  courses  must 
raise  to  a  corresponding  level  and  in  fact  the  further  you  would  go 
from  these  op«n  water  courses  the  higher  you  will  find  the  level  of 
the  ground  water;  that  raise  will  vary  in  different  classes  of  soil; 
in  a  coarse  open  gravel  there  will  be  comparatively  little  raise,  as 
the  water  would  flow  almost  as  freely  as  it  would  in  the  stream; 
that  is  a  slow  Anw  without  much  change  in  elevation;  practically 
dead  water.  But  witb  the  coarse  grained  material  with  very  small 
openings  between  particles  you  will  find  a  very  decided  change  in 
elevation,  due  to  the  head  to  force  this  water  between  the  particles 
to  reach  the  open  water  places."      (Sten.  Min.,  pp.  fl,  10.) 

The  claimant  is  entitled  to  recover  the  market  value 
of  the  land  actually  taken  and  the  damages  to  the  re- 
mainder of  his  farm,  which  includes  all  of  the  damages 
which  naturally  result  from  the  skillful  construction 
and  operation  of  the  canal  as  planned.  Among  these 
damages  is  the  effect  upon  the  remainder  of  the  farm 
due  to  the  raising  of  the  water  in  Wood  creek.  This 
item  should  be  considered  in  making  the  award.  There 
should  also  be  taken  into  account  any  riparian  rights 
of  the  claimant  which  may  be  affected  by  the  appro- 
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priation.  His  title  is  the  same  as  that  of  Jane  B.  John- 
son, between  which  farms  there  is  but-one  intervening 
farm.  The  notice  of  appropriation  purports  to  appro- 
priate all  the  "  right,  title  and  interest  of  the  said 
reputed  owner  in  the  land  in  the  bed  of  any  stream 
within  the  boundaries  of  the  premises  herein  described, 
and  also  all  the  right,  title  and  interest  as  riparian 
owner. ' '  This  is  a  proceeding  for  the  condemnation  of 
real  property,  and  any  damages  to  riparian  rights  at- 
tached to  land  appropriated  should  be  considered  in 
making  the  award.  The  claimant,  therefore,  should 
he  allowed  the  market  value  of  the  land  actually  taken, 
including  any  riparian  rights  owned  by  him  which  are 
interfered  with  and  the  damages  to  the  balance  of  his 
farm  including  any  injury  to  the  land  from  flooding  by 
water  from  the  canal  arising  from  the  construction  and 
operation  of  the  canal  as  planned.  The  opinion  in  the 
Jane  B.  Johnson  ease  is  referred  to  and  made  a  part 
hereof  for  greater  elaboration  ot  the  views  herein 
expressed. 
Swift,  P.  J.,  and  Murray,  J.,  concur. 


County  of  Schenectady,  Claimant,  v.  The  State  of 
New  York. 

Claim  No.  9307. 

Claim  for  Obtaining  Riglit  of  Way  for  Good   Roada. 

Where  a  statute  providing  for  tlie  construction  of  good  roada  con- 
tained a  proTiston  Uiat  tlie  cost  of  procuring  the  right  of  waj  aliould 
be,  paid  bj  the  Comptroller  aa  a.  part  of  the  cost  of  the  improvement 
WBB  amended  by  omitting  tlie  Intter  clause,  thus  plncing  the  bur<Ien 
upon  the  county  of  obtaining  the  right  ot  way,  the  amendatory  act 
will  not  be  given  a  retrospective  effect  so  aa  to  apply  to  highways  in 
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process  of  construction  where  condemnation  proceedings  are  pending  for 
the  acquisition  of  the  necessary  right  of  wny,  in  view  ot  the  Statutory 
Construction  Law  which  provides  that  a  repeal  of  a  part  of  a  statute 
should  uot  affect  or  impair  any  >ict  dune  or  right  accrued  or  acquired 
or  liability,  penalty,  forfeiture  or  punishment  incurred  prior  to  the 
time  audi  repeal  took  effect,  but  that  the  same  may  be  asserted,  en- 
forced, prosecuted  or  inflicted  as  fully  and  to  the  same  extent  as  if 
such  repeal  had  not  been  affected,  unless  it  clearly  appears  from  the 
amendatory  act  that  the  Legislature  intended  that  it  should  have  a 
retroactive  force  and  should  apply  to  pending  improvements  and  con- 
demnation proceedings.     {Stone  v.  Board  of  SuperiAsort,  166  N.  T.  91.) 

(Decided  September  27,  1609.) 

When  the  right  of  way  for  the  improved  highway  in- 
volved in  this  claim  was  being  obtained  the  statute 
under  which  the  proceedings  were  being  taken  was 
amended  by  omitting  the  provision  that  the  cost  of 
procuring  the  right  of  way  should  be  paid  hy  the  Comp- 
troller as  a  part  of  the  cost  of  the  improvement,  thus 
apparently  placing  the  burden  upon  the  county.  The 
Comptroller  refused  to  include  the  cost  of  obtaining 
the  right  of  way  as  a  part  of  the  cost  of  the  improve- 
ment, and  the  county  of  Schenectady  filed  this  claim 
for  the  expense  thereof. 

Wm.  Dewey  Loucks,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

Eodenbeck;  J.  The  question  presented  in  this  claim 
is  whetljer  or  not  when  the  Legislature  changed  the  law 
with  reference  to  the  pajment  of  the  cost  of  obtaining 
rights  of  way  for  improved  highways  the  change 
affected  a  pending  proceeding  and  the  liability  for 
acquiring  the  rights  of  way  in  such  a  proceeding. 
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under  the  statutes  as  they  existed  at  the  time  that  the 
improvement  mentioned  in  the  claim  was  begun,  the 
cost  of  procuring  the  right  of  way  was  required  to  be 
paid  by  the  Comptroller  as  a  part  of  the  cost  of  the 
improvement.  While  the  improvement  was  in  progress, 
and  condemnation  proceedings  were  pending  for  the 
acquisition  of  the  necessary  rights  of  way  the  statute 
was  amended  by  omitting  the  provision  above  referred 
to  thus  apparently  placing  the  burden  upon  the  county 
of  obtaining  rights  of  way.  The  Comptroller  refused 
to  include  the  cost  of  obtaining  the  riglits  of  way  as  a 
part  of  the  cost  of  tlie  improvement,  and  insists  that 
the  county  of  Schenectady  should  meet  this  expense. 
In  this  contention  he  is  in  error.  An  examina- 
tion of  the  statute,  which  omitted  the  provision 
relating  to  treating  the  cost  of  obtaining  the  right 
of  way  as  a  part  of  the  cost  of  the  improvement, 
shows  that  there  is  nothing  to  indicate  that  it  was 
intended  to  act  retrospectively,  and,  unless  it 
clearly  appears  that  such  was  the  intention  of 
the  Legislature,  the  rule  is  that  the  amendatory 
act  will  not  be  given  a  retroactive  force  or  effect. 
(Stone  v.  Board  of  Supervisors,  166  N".  Y.  91.)  In  ad- 
dition to  this  rule  the  Statutory  Construction  Law  pro- 
vides that  the  repeal  of  a  part  of  a  statute  should  not 
affect  or  imp>air  any  act  done  or  right  accrued  or  ac- 
quired or  liability,  penalty,  forfeiture  or  punishment 
incurred  prior  to  the  time  such  repeal  took  effect,  but 
the  same  might  be  asserted,  enforced,  prosecuted  or 
inflicted  as  fully  and  to  the  same  extent  as  if  such 
repeal  had  not  been  effected.  Under  these  well  estab- 
lished rules  the  repeal  of  the  provision  referred  lo 
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would  not  affect  the  proceeding  for  the  acquisition  of 
the  right  of  way  mentioned  in  the  claim  or  the  liability 
for  the  payment  of  the  cost  of  obtaining  the  rights  of 
way.  At  the  time  that  the  improvement  was  under- 
taken, and  the  condemnation  proceedings  were  beins 
conducted,  the  cost  of  obtaining  the  right  of  way  was 
required  to  be  charged  by  the  Comptroller  of  the  State 
as  a  part  of  the  cost  of  the  improvement  and  th^  pro- 
vision of  the  law,  though  subsequently  modified,  would 
govern  the  improvement  and  proceedings  in  question, 
and  the  county  of  Schenectady  is  therefore  entitled  to 
an  award  for  the  sum  of  $12,026,  with  interest  thereon 
from  September  1, 1907. 
Swift,  P.  J.,  and  Murray,  J.,  concur. 


Cabmbua  Giambhonb  v.  Thb  State  op  New  Yobk. 
Louis  Giambronb  v.  The  State  of  New  Toek. 

Claima   Nos.   9934,  911ft. 

The   duty   (o   i-emove   accumulations   of   ice   and   snow,   ae   it   falls, 

from  time  to  time,  ia  a  qualiHcd  one,  and  becomes  operative  only 
when  dangerous  {ormntions  or  obataclea  have  been  created,  of  whose 
existence,  actual  or  constructive  notice  has  been  received. 

Mere  slipperiness,  arising  from  a  smooth  surface  of  ice  or  snow 
upon  a  sidewalk,  ia  not  auch  a  defect  as  will  render  the  State  liable 
to  one  who  austnina  injuries  from  a  fall  thereon. 

(Decided  September  27,  1909.) 

The  State  maintains  a  bridge  over  the  Erie  canal  in 
the  city  of  Buffalo. 

There  were  intermittent  or  slight  falls  of  snow  dur- 
ing a  few  days  preceding  March  15,  1906.    The  tem- 
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f^-^'^-tare  was  such  as  to  permit  the  thawing  of  the 

sno-w-  on  the  ground,  during  portions  of  the  day,  and 

■^^H    freezing  and  forming  ice.    At  one  end  of  this 

''^^-^ige  there  were  steps  about  8  to  10  feet  long,  8  to  10 

incilj^^g  ^i<je  and  about  8  inches  high.    The  snow  fell  on 

th^s^  steps,  melted,  froze  and  formed  ice  about  2 

^<ili€s  thick,  and  which  was  round  and  smooth.    There 

^^s   another  passageway  or  sidewalk  on  the  opposite 

^^^e  of  the  bridge  on  which  there  was  better  walking  at 

^^e  time  of  the  accident. 

On  the  evening  in  question,  the  claimant  ascended 
tlieae  steps  and  passed  over  the  bridge.  On  her  return, 
in  descending  the  same  steps,  she  slipped  upon  the  ice 
on  the  second  step,  and  fell. 

It  seems  that  unless  the  State  has  assumed  respon- 
sibility for  the  highways  within  its  boundaries,  no 
action  lies  against  it  for  any  defect  therein. 

Julius  A.  Schreiber,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-G-eneral,  for  the  State. 

MuBRAY,  J.  This  is  a  claim  to  recover  damages  for 
a  personal  injury  suffered  by  Carmelia  Giambrone  by 
reason  of  slipping  on  the  ice  on  the  steps  of  the  Erie 
street  bridge,  in  the  city  of  Buffalo,  about  7  o  'clock  in 
the  evening  of  March  13,  1906. 

The  allegation  in  the  claim  is :  That  the  State  neg- 
ligently and  carelessly  suffered  ice  and  frozen  snow  to 
accumulate  on  the  steps  leading  to  said  bridge  at  the 
southeast  end  thereof,  so  as  to  become  dangerous  to 
persons  passing  along  the  same. 
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Across  the  canal,  at  Erie  street  in  the  city  of  Buf- 
fnlo,  there  is  a  bridge.  The  bridge  runs  nearly  east 
and  west ;  it  is  slightly  above  the  level  of  the  street,  and 
at  the  southwest  end  there  are  three  steps.  These 
hteps  are  about  8  to  10  feet  long,  about  8  to  10  inches 
wide  and  '8  inches  high.  At  this  southeast  end  of  the 
bridge  there  is  a  kind  of  balustrade,  or  iron  railing, 
projecting  from  the  iron  of  the  bridge  and  down  at  the 
south  side  of  tlie  steps,  to  the  sidewalk  of  the  street. 
It  can  be  grasi)ed  by  persons  descending  or  ascending 
the  steps. 

The  local  forecast  official  was  called  as  a  witness, 
who  kept  a  record  of  the  conditions  of  the  weather  dur- 
ing the  month  of  Marcli,  1906.  (Sten.  Min.  pp.  71-76.) 
I  give  a  synopsis  of  his  record  of  the  weather  for  a  few 
days  before  the  claimant  fell. 

Highest  Lowest 

lempeu-    (empentliire. 

Marcb     8   ...  34  32  Rain    aiir]    nnou-    .06    indies; 

snow    02  inches. 

March     B .  .  .  .  3G  3t)  Snow  1.2  inches.     Tiiawed  the 

greater  part  of  the  day. 
All  during  the  daylight  it 
thawed. 

March  10 33        •  24  1.1    inches   snow.     The   snow 

would  have  melted  partly 
on  the  street.  The  tem- 
perature got  to  fTeering 
point  about  2  p.  m. 

March  11 30  24  2.0  inches  snow. 

March   12 25  17  '2  inches  snow. 

March   13 24  14  Total   precipitation  a  trace. 

There  were  intermittent,  or  slight  falls  of  snow  dur- 
ing the  few  days  preceding  March  13th.  The  temper- 
ature every  day  was  sufficient  to  permit  the  thawing  of 
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the  snow  on  the  ground,  during  portions  of  the  day, 
and  then  freezing  (pp.  17,  23,  24,  33). 

This  general  snow  fell  on  the  steps  of  the  bridge ;  it 
melted,  it  froze  and  formed  ice.  (p.  8.)  The  ice  so 
formed  on  these  steps,  on  the  morning  of  March  13, 
1906,  was  about  two  inches  thick.  The  ice  was  round- 
ing and  smooth  (pp.  7,  8, 10,  34,  35,  39,  40,  61). 

There  was  another  passageway,  or  sidewalk,  on  the 
other  side  of  the  bridge,  "  on  which  there  was  better 
walking."  (pp.  34-36.) 

The  claimant  had  been  in  the  habit  of  going  over 
this  bridge  and  steps  two  or  three  times  a  week,  and 
knew  their  condition,    (pp.  67,  68.) 

On  the  evening  of  March  13,  1906,  she  left  her  abode 
wearing  overshoes  (p.  59).  She  ascended  these  steps 
safely,  crossed  the  bridge,  made  some  purchases,  and 
was  returning  with  her  packages  in  her  hands,  about  7 
o'clock  (p.  61).  It  was  light  enough  for  her  to  see 
(p.  68).  About  15  minutes  had  elapsed  after  she  went 
up  the  steps  before  she  returned  with  her  purchases 
(p.  68).  She  was  descending  them  fearfully  (p,  59), 
because  she  knew  their  condition  (p.  68).  She  had  de- 
scended one  step,  put  her  riglit  foot  on  the  second,  or 
middle  step  (p.  69),  and  was  putting  her  left  foot  down 
when  she  slipped  and  fell  (p.  69).  She  tried  to  hold 
herself  because  it  was  slippery  and  she  fell  (pp.  69, 
70).  She  was  going  to  take  hold  of  the  bridge  (the 
balustrade  or  iron  railing  before  described),  when  she 
put  her  foot  down  (p.  70),  because  it  was  slipiiery 
(p.  68),  with  her  disengaged  band,  but  could  not  do  it 
because  her  foot  slipped.     (i)p.  67,  68,  69,  70.) 

Upon  these  facts  the  claimant  seeks  a  recovery. 
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What  is  the  law  applicable  to  these  conditions! 

At  common  law,  no  action  would  lie  for  an  injury 
caused  by  the  nonrepair  of  a  highway.  The  courts 
of  all  the  States  agree  that  at  common  law,  no  civil 
liability  rests  upon  counties,  or  other  quasi  corpora- 
tions for  neglect  to  keep  their  highways  in  a  reason- 
able state  of  repair,  unless  such  liability  is  expressly 
imposed  by  statute.  (Sherman  S  Redfield  on  Neg.,  5 
Ed.,  Vol.  1,  §§  28y,  .S37;  Commentaries  on  Neg,, 
Thompson,  Vol.  5,  §§  5919,  5920;  Tiedemans  on 
Munic.  Corpor.,  §  349;  Smith  Mmiic.  Corpor.,  §  722, 
and  other  text  books.) 

In  Van  Keuren  v,  Esopus,  (74  N.  Y.  310),  the  court 
held  that  no  corporate  duty  is  imposed  upon  towns  in 
respect  to  the  care,  superintendence  or  regulation  of 
highways  within  their  limits. 

It  would  seem,  therefore,  that  unless  the  State  has 
expressly  assumed  responsibility  for  the  highways 
within  its  boundaries,  no  action  lies  against  it  for  any 
defect  therein. 

But  passing  this  to  the  general  responsibility  of 
municipal  corporations  in  such  cases, 

A  municipal  corporation  is  not  an  insurer  against 
accidents  upon  its  streets  and  sidewalks;  nor  is  every 
defect  therein,  though  it  may  cause  the  injury  sued  for, 
actionable.  It  is  sufficient  if  the  streets  are  in  a  rea- 
sonably safe  condition  for  travel  in  the  ordinary 
modes.  {Reese  on  Ultra  Vires,  §  204;  Dillon  Mimic. 
Corpor.,  §  789,  and  other  writers.) 

The  duty  resting  upon  a  municipal  corporation  to 
lemove  accumulations  of  ice  and  snow,  as  it  falls,  from 
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time  to  time,  is  a  qualified  one,  and  becomes  operative 
only  when  dangerous  formations  or  obstacles  have 
been  created,  of  whose  existence,  actual  or  constrnc- 
tive,  notice  has  been  received.  (Sherman  <&  Bedfield 
on  Neg.,  5  Ed.,  Vol.  1,  §  363;  Tiedemans  on  Munic. 
Gorpor.,  §  344;  Beach  on  Contrib.  Neg.,  3  Ed.,  pg.  403, 
§  271.) 

This  bridge  was  out  of  commission  on  March  13, 
1906.  It  was  used  at  this  time  by  the  citizens  of  Buf- 
falo for  their  accommodation  {Donahue  v.  State,  112 
N.  Y.  142).  It  is  matter  of  common  knowledge  that 
there  are  a  vast  number  of  bridges  over  the  canals 
throughout  the  State,  and  to  keep  them  and  their  ap- 
proaches free  from  snow  and  ice,  during  the  winter 
months,  would  be  grievously  burdensome  and  expen- 
sive {Gastel  V.  N.  Y.  City,  194  N.  Y.  15).  For  several 
days,  prior  to  the  claimant's  injury,  there  had  been 
general  slight  falls  of  snow  covering  the  city  of  Buf- 
falo. The  weather  would  moderate  from  time  to  time, 
and  the  fallen  snow  would  melt ;  when  the  weather  be- 
came colder,  the  melting  snow  would  freeze  and  become 
ice. 

Tiedemans  on  Munic.  Corpor.,  §  344,  says : 

"  In  d«ternt!niug  whether  a  cif j  is  liable  for  the  consequences  of 
n^ligence  in  the  remoTal  of  snnw  and  ice  from  its  streets,  the  amonnt 
of  anow  fall,  the  tRmperature  aud  state  of  the  weather,  the  lengtli 
of  time  the  snow  and  ice  lias  been  allowed  to  remain,  and  the  expense 
of  clearing  it  away,  are  alt  to  be  considered." 

"  When  the  ice  on  the  side-walk  is  the  result  of  some  rain  and  snoiv 
which  has  made  all  the  side-walks  slippery,  then  it  is  not  negligence 
for  the  city  not  to  remove  it."    Maslers  v.  Troy,  BO  Hun  483. 

"A  city  is  bound  only  to  use  reasonable  diligence  during  freezing 
weather,  to  remoTe  from  its  side-walks  ice  formed  from  nafural  causes." 
TiedetiKHU  on  Jfunio.  Corpor.,  Sec,  349.  Citing  Eaveny  v.  Troy,  108 
N.  y.  071, 
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"  When   in  consequence  of  a  sudden  thaw,  fallowed  bj  cold,  %  side- 
walk becomes  cavcTei)  with  ice,  a  municipal  corporation  ma;,  without 
being  negligent,  await  a  thaw  to  remove  the  ice."    Tiedemana  on  Munic. 
•   Corpor.,  Bee.  344. 

In  Taylor  v.  Yonkers  ( 105  N.  Y.  203) ,  the  court  held : 

"  WJiere  fall  of  rain  or  melting  anow  *  "  •  is  suddenly  followed 
bj  cold,  and  eidc-walks  heeome  covered  with  layer  of  ice  making  them 
slippery  and  dangerous,  a  municipality  may,  without  negligence,  await 
a  thaw  to  remedy  tlie  evil." 

This  case  has  been  followed  or  cited  with  approval 
in  several  subsequent  decisions. 

The  ice  on  the  steps  of  the  bridge  was  about  fwo 
inches  thick  at  the  time  of  the  accident,  and  it  formed 
no  obstruction  to  travel.  There  were  no  ridges  or  in- 
equalities of  any  height,  nor  any  angles  to  it,  of  such  a 
degree  as  would  make  it  inherently  dangerous.  This 
was  not  such  a  condition  as  would  make  a  municipality 
liable. 

The  claimant  also  had  been  in  the  habit  of  fre- 
quently going  over  these  stei)s  without  accident,  and 
about  15  minutes  before  she  slipped,  had  ascended 
them  with  safety. 

Mere  slipperiness,  arising  from  a  smooth  surface  of 
ice  or  snow  upon  a  sidewalk,  is  not  such  a  defect  as 
will  render  a  city  liable  to  one  who  sustains  injuries 
from  a  fall  thereon.  {Beach  on  Contrib.  Neg.,  3  Ed., 
§  272;  Sherman  <£  Bedfidd  on  Neg.,  %%  363,  980.) 

It  appeared  that  the  plaintiff  was  passing  in  winter 
along  a  sidewalk,  when  she  fell  on  the  icy  surface  and 
was  injured.  There  was  rain  on  the  10th  day  of  the 
month,  followed  by  milder  weather  the  11th,  12th  and 
]3th  days,  and  by  freezing  weather  on  the  14th,  15th 
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and  16th,  and  upon  the  night  of  the  last  mentioned 
day,  she  fell.  The  court  hfeld;  That  the  mere  fact  that 
.  there  was  ice  on  the  sidewalk  which  rendered  it  slip- 
pery, did  not  make  the  defendant  liable.  {Buck  v. 
Glens  Falls,  4  A.  D.  323.) 

(The  appeal  in  this  case  was  dismissed;  see  156  N. 
Y.  683;  Westoti  v.  Troy,  139  N.  Y.  281;  Rodreqiies  v. 
Ossining,  111  A.  D.  297;  Ciipp  v.  Elmira,  126  A.  D. 
539.) 

Keese  on  Ultra  Vires,  §  205,  thus  expresses  the 
rules: 

"The  duty  of  n  city  to  exercise  reaaoiiable  care  to  keep  its  side- 
walltB  in  a  Bttfc  eondition,  do«d  not  extend  to  the  removal  of  ice 
which  constitutes  no  other  elTect  than  slipperiness,  there  being  no  sucli 
ftccumulation  of  ice  as  to  constitute  an  obstruction  to  travel,  no  ridge 
or  inequality  of  aucb  beig)it,  or  angle,  an  would  bo  likely  to  trip  pas- 
tengers  or  cause  them  to  fall."  Tiedemana  <m  Munic.  Gorpor.,  8eo.  344 
and  casta  eited. 

There  was  another  sidewalk  on  the  opposite  side  of 
the  bridge.  One  witness  testified  (pp.  34,  35) :  "  There 
was  better  walking  on  tlie  other  side  of  the  bridge." 
The  claimant  says  that  she  went  over  this  bridge  two 
or  three  times  a  week  and  knew  the  condition  of  these 
steps. 

Tiedemans  on  Munic.  Corpor.,  %  344,  says: 

"  Cities  are  not  compelled  to  ctimpensate  every  one  who  is  injured 
by  the  presence  of  ice  and  snow.  It  has  been  held  tliat  a  person  who 
walkB  upon  part  of  a  street  ivlnre  he  ha-*  iiei'iimulati'i!.  and  sustains 
an  injury  which  could  have  been  avoided  by  pawing  on  tbe  other  side, 
cannot  recover." 

Slipping  on  smooth  ice  in  middle  of  sidewalk  in  day- 
light, when  it  could  have  been  avoided  by  passing 
around  the  spot,  is  contributory  negligence,  (Kling  v. 
Buffalo,  72  Hun,  541.) 
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In  Durkin  v.  Troy  (61  Barb.  437),  the  plaintiff  slip- 
ped on  ice  on  a  sidewalk  and  fell.  The  court  held  the 
obstruction  was  one  which  could  have  been  avoided  by 
those  using  the  sidewalk,  and  being  able  to  see  the  ice, 
and  it  eould  readily  be  avoided,  the  failure  to  avoid  it 
by  one  using  the  sidewalk  and  seeing  tlie  ice,  must  be 
accounted  negligent.  And  also  held:  If  there  was  dan- 
ger in  walking  over  the  ice,  and  the  plaintiff  volun- 
tarily and  unnecessarily  undertook  to  walk  over  it, 
when  he  could  see  it  and  easily  avoid  it,  and  fell  and 
broke  a  limb,  that  he  could  not  meet  the  allegation  that 
his  own  negligence  contributed  to  the  result.  [Rogers 
V.  Itome,  96  A.  D.  427;  Twogood  v.  N.  Y.  Citij,  102  N. 
Y.  216;  WhaUn  v.  Gaslight  Co.,  151  N.  Y.  70;  Caye«  v. 
Troy,  32  A.  D.  154.) 

It  follows  from  the  above  that  the  State  has  not  . 
been  proven  negligent,  but  that  the  claimant  was  guilty 
of  contributory  negligence. 

I  am  of  opinion  the  claim  should  be  dismissed  and 
judgment  given  for  the  State. 

Swift,  P.  J,,  and  Eodenbeck,  J.,  concur. 


Jeannette  E.  McKee  and  John  McKie,  Tax  Collector, 

V.  The  State  of  New  York. 

Claim   No.   8250. 

Claim   tor   Comppnsntinn   tor   the  Appropriation   of   Ijind   in  the  Tmvn 
ot   Gatca.   County   of   Muiiroe. 

Where   InniJ   is   not   actually  invaded   by   an   appropriation   but   may 
bp  damnKPiI   aa  a  rpsult  of  fbe  appropriation  by  intcroeptiiiK  n   upw^r 
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through  which  the  property  is  drained,  the  claim  ia  not  one  (or  a 
permanent  appropriation  hut  ia  a  claim  for  dnniages  and  must  be 
prosecuted  within  tvro  jeara  after  the  damages  actuall;  occur. 

Where  after  an  appropriation  bj  the  State  of  land  covered  by  an 
unpaid  assessment  there  is  a  foreclosure  of  the  assessment  and  in  the 
judgment  an  apportionment  of  the  auaesament  upon  the  land  actually 
taken,  bo  much  of  the  award  as  represents  the  value  of  the  land  taken 
which  is  covered  by  the  apportioned  assessment  must  be  paid  to  the 
party  designated  in   the  judgment  in  satisfaction  of  the  assessment. 

Upon  the  service  of  a  notice  of  appropriation  by  tha  Stat«  upon  the 
owner  the  appropriation  ia  complete  and  the  owuer  becomes  divested 
of  bis  land  and  becomes  entitled  to  a  claim  against  the  State  for  the 
compensation  to  which  he  may  be  entitled  under  the  Constitution, 
and  the  purchasers  of  the  land  under  proceedings  taken  to  foreclose 
the  assessment  acquires  no  right  to  the  award  made  in  the  appropria- 
tion proceedings.  (King  v.  M'jyor,  102  N.  Y.  171;  Magee  v.  City  of 
Brooklyn,  Hi  N.  Y.  285 ;  Matter  of  Thompson,  89  Hun,  32 ;  affirmed, 
148  N.  y.  743;  Qales  v.  De  La  Hare,  142  N.  Y.  307;  Home  /iwuroince 
Co.  V.  Smith,  28  Hun,  2D6;  Patterson  v.  City  of  Binghamton,  154  N.  Y. 
391;  Matter  of  Washington  Avenue,  34  Misc.  Rep.  655;  ilatler  of  City 
of  Rochester,  130  N.  Y.  83;  Matter  of  City  of  Rochester,  110  N.  Y.  160; 
Utter  V.  Richmond,  112  N.  Y.  610.) 

The  principle  of  law  underlying  the  cases  where  there  is  a  lien  or 
incumbrance  on  property  that  is  auheequently  appropriated  seems  to 
be  that  when  the  owner  of  land  is  divested  of  title  by  condemnation 
proceedings  that  moment  he  loses  his  land  but  becomes  entitled  to  ft 
right  to  damages  which  is  personal  and  does  not  run  with  the  land; 
that  he  may  transfer  this  right  to  damages  as  any  other  personal 
right  may  be  transferred  subject  to  existing  liens;  that  the  right  to 
damages  will  not  pa^s  by  a  deed  which  does  not  in  torms  include  the 
damages;  that  an  award  takes  tlie  place  of  the  Innd  so  far  as  under- 
lying liens  are  concerned  and  the  liens  constitute  an  equitable  claim 
upon  the  award;  thut  a  purchase  under  a  foreclosure  of  liens  acquires 
no  claim  to  the  award  and  if  tlicre  ia  a  deficiency  it  constitutes  an 
equitable  claim  against  the  award  to  the  extent  of  the  deficiency;  that 
any  surplus  remaining  after  the  payment  of  the  underlying  liens  or 
any  deficiency  on  their  foreclosure  goes  to  the  owner. 

(Decided  September  27,  lOOB.) 

This  is  a  claim  for  the  appropriation  of  4.956  acres 

of  land  for  tlie  harge  canal.    The  premises  are  a  part 

of  a  tract  of  land  consisting  of  224.49  acres,  purchased 

about  1892.   The  purchasers  laid  out  the  tract  into  city 
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lots  with  suitable  streets  and  filed  a  map  in  the  clerk's 
office  of  Monroe  county.  Thereafter  surface  railroad 
tracks  were  laid  in  some  of  the  streets  under  a  contract 
with  the  Rochester  Railway  Company,  whereby  the 
owners  of  the  tract  were  to  be  liable  to  the  company  for 
damages  resulting  from  any  loss  in  operation.  The 
sewer  which  was  the  occasion  of  the  assessment  upon 
the  property  was  made  pursuant  to  chapter  603  of  the 
Laws  of  1892,  and  the  acts  amendatory  and  supple- 
mentary thereto  (L.  1893,  ch.  55;  L.  1895,  eh.  438;  L. 
1895,  ch.  77i;  L.  1896,  ch.  650;  L.  1898,  eh.  315  and  L. 
1904,  ch.  620).  At  the  time  that  the  assessments  were 
levied  the  property  was  owned  by  the  McKee  Land  and 
Improvement  Company.  Subsequent  to  the  assessment 
a  foreclosure  of  incumbrances  was  had  and  an  appor- 
tionment was  made  of  different  parcels  of  the  property 
to  the  various  stock  holders  of  the  company,  the  claim, 
ant  herein,  Jeannette  McKee,  having  apportioned  to 
her  what  is  known  as  section  J,  comprising  28.&2  acres, 
and  also  about  115.80  acres  lying  east  of  the  line  of 
the  proposed  Barge  Canal.  An  action  for  the  fore- 
closure of  the  sewer  tax  was  brought  by  the  collector 
for  the  town  of  Gates,  under  the  act  of  1904,  and  an 
apportionment  of  the  taxes  was  made  by  the  Supreme 
Court  so  that  $1,040.31  were  apportioned  to  the  land 
actually  taken  in  this  proceeding  from  the  claimant, 
Jeannette  E.  McKee,  and  the  sum  of  $27,600.15  was 
apportioned  to  the  remainder  of  her  land  lying  east  of 
the  Barge  Canal.  A  sale  was  had  In  that  action  pur- 
suant to  the  statute  and  the  property  not  taken  by  the 
State  was  sold  to  John  McKie,  as  collector,  the  court 
directing  that  any  award  made  for  the  land  actaally 
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taken  be  paid  to  John  MeKie,  as  collector,  to  the  extent 
of  the  taxes  which  had  been  apportioned  to  it.  Of  the 
total  tax  levied  against  the  land  of  Jeannette  McKee, 
which  included  section  J,  as  well  as  her  property  lying 
east  of  the  canal,  there  was  a  deficiency  upon  the  fore- 
closure sale  of  $8,640.45. 

Wm.  Butler  Cnftenden^'for  claimants. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

BoDBNBECK,  J,  TMs  is  &  claim  for  the  appropriation 
of  4.956  acres  of  land  for  the  Barge  Canal.  The  prem- 
ises are  a  part  of  a  tract  of  land  consisting  of  224.49 
acres  purchased  about  1892.  The  purchasers  laid  out 
the  tract  into  city  lots  with  suitable  streets,  and  filed  a 
map  in  the  clerk's  office  of  Monroe  county.  Thereafter 
surface  railroad  tracks  were  laid  in  some  of  the  streets 
under  a  contract  with  the  Eochester  Kailway  Company 
whereby  the  owners  of  the  tract  were  to  be  liable  to  the 
company  for  damages  resulting  from  any  loss  in  opera- 
tion. The  sewer,  which  was  the  occasion  of  the  assess- 
ment upon  the  property  was  made  pursuant  to  chapter 
603  of  the  Laws  of  1892,  and  the  acts  amendatory  and 
supplementary  thereto  (L.  1893,  ch.  55;  L.  1895;  ch. 
438; L.  1895,  ch.  774;  L.  1896,  ch.  650;  L.  1898,  eh.  315 
and  L.  1904,  ch.  620).  At  the  time  that  the  assessments 
were  levied  the  property  was  owned  by  the  McKee 
Land  and  Improvement  Company.  Subsequent  to  the 
aJ9sesament  a  foreclosure  of  incumbrances  was  had  and 
an  apportionment  was  made  of  different  parcels  of 
the  property  to  the  various  stockholders  of  the  eom- 
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pany,  the  claimant  herein,  Jeannette  McKee,  having 
apportioned  to  her  what  is  known  as  section  J,  com- 
prising 28.92  acres  and  also  about  115.80  acres  lying 
east  of  the  line  of  the  proposed  Barge  Canal.  An 
action  for  the  foreclosure  of  the  sewer  tax  was  brought 
by  the  collector  for  the  town  of  Gates,  under  the  act  of 
1904,  and  an  apportionment  of  the  taxes  was  made  by 
the  Supreme  Court  so  that  $1,040.31  were  apportioned 
to  the  land  actually  taken  in  this  proceeding  from  the 
claimant,  Jeannette  E.  McKee,  and  the  sum  of 
$27,600.15  was  apportioned  to  the  remainder  of  -her 
land  lying  east  of  the  Barge  Canal.  A  sale  was  had  in 
that  action  pursuant  to  the  statute,  and  the  property 
not  taken  by  the  State  was  sold  to  John  McKie,  as  col- 
lector, the  court  directing  that  any  award  made  for  the 
land  actually  taken  be  paid  to  John  McKie,  as  collec- 
tor, to  the  extent  of  the  taxes  which  had  been  appor- 
tioned to  it.  Of  the  total  tax  levied  against  the  land  of 
Jeannette  McKee  which  included  section  J,  as  well  as 
her  property  lying  east  of  the  canal  there  was  a  de- 
ficiency upon  the  foreclosure  sale  of  $8,640.45. 

Upon  the  trial  the  portion  of  her  land  consisting  of 
section  J  was  eliminated  from  the  proceedings  by  the 
ruling  of  the  court  that  no  part  of  this  section  was 
appropriated  in  this  proceeding,  and  that  the  claimant 
was  remanded  to  such  relief  as  the  statutes  of  the 
State  afforded.  Section  J  consists  of  28.92  acres,  and 
is  not  connected  with  the  land  designated  in  the  notice 
of  appropriation.  There  are  intervening  parcels 
which  have  been  set  off  to  other  parties  between  sec- 
tion J  and  the  remainder  of  her  land  and  section  J  is 
as  distinct  from  the  land  appropriated  so  far  as  this 
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proceeding  is  concerned  as  if  it  were  in  another  part 
of  the  city.  It  is  not  set  out  in  the  claim,  hut  was 
urged  in  the  brief  indirectly  that  some  right  of  way 
existed  to  section  J  from  the  land  of  which  the  State 
appropriated  a  part,  but  even  if  -this  be  true  no  por- 
tion of  this  right  of  way  is  included  within  the  appro- 
priation in  this  proceeding,  and  any  damages  for  cut- 
ting it  off  must  be  appraised  when  proceedings  are 
brought  therefor.  It  is  not  within  the  power  of  the 
court  to  enlarge  the  appropriation  and  take  in  other 
lands  than  those  over  which  it  has  been  given  juris- 
diction by  the  notice  of  appropriation.  The  court  may 
appraise  any  damages  which  may  result  from  the 
actual  appropriation,  but  not  those  which  follow  from 
land  not  included  within  the  appropriation  or  con- 
nected with  it.  It  is  also  claimed  that  the  parcels 
which  were  apportioned  were  all  (Connected  by  reason 
of  the  map  which  laid  out  the  entire  tract  into  streets 
and  lots,  but  the  map  under  which  the  apportionment 
was  made  does  not  subdivide  the  tract  except  as  to  the 
apportionments.  The  streets  and  lots  which  appeared 
upon  the  original  map  filed  in  1892,  do  not  appear  on 
the  apportionment  map  filed  in  1898.  The  claimant  is 
limited  to  the  land  actually  taken  by  the  State,  and  to 
the  damages  which  are  occasioned  to  the  parcel  of 
which  it  forms  a  part  comprising  all  together  115.80 
acres.  Under  the  Barge  Canal  Act  the  State  Engineer 
is  authorized  to  enter  upon,  take  possession  of  and  use 
land,  etc.,  the  appropriation  of  which  for  the  use  of 
the  improved  canal  shall  he  necessary.  A  survey  and 
map  of  the  lands  is  then  required  to  he  filed,  and  if 
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an  agreement  with  the  owner  cannot  be  made  he  is 
permitted  to  prove  his  damages  before  the  court  of 
claims.  No  portion  of  section  J  is  actually  taken 
within  the  language  of  the  statute.  (L.  1903,  ch.  147, 
§  4.)  With  respect  to  this  section  the  claimant  is 
limited  to  the  damages  which  have  been  caused  by  the 
construction  of  the  barge  canal  during  the  two  years 
preceding  the  filing  of  her  claim.  This  right  to  dam- 
ages arises  under  the  Canal  Law  and  is  distinct  from 
the  claim  which  arises  under  an  appropriation  under 
the  Barge  Canal  Act.  (Canal  Law,  §  37.)  Claimant 
insisted  that  the  construction  of  the  canal  would  cut 
off  section  J  from  the  very  sewer  for  which  so  large 
an  assessment  was  levied  upon  the  property.  If  this 
were  true  she  might  recover  in  this  proceeding  under 
the  Canal  Law  as  a  separate  cause  of  action  aside  from 
the  appropriation,  but  the  sewer  at  the  time  that  this 
proceeding  was  tried  had  not  been  cut  off.  The  claim- 
ant was  given  an  opportunity  upon  the  trial  to  show 
any  damages  which  resulted  to  section  J  from  the  con- 
struction of  the  canal  for  two  years  prior  to  the  filing 
of  the  claim,  but  she  did  not  avail  herself  of  this  oppor- 
tunity, and  as  no  damages  were  proven  the  claim  for 
damages  to  section  J  was  dismissed. 

As  to  the  balance  of  the  property  owned  by  claimant 
substantia]  damages  have  been  suffered.  There  is  the 
widest  divergence  in  the  testimony  of  the  witnesses  as 
to  these  damages.  The  estimates  of  values  vary  from 
$210  an  acre  to  $1,500  an  acre.  On  behalf  of  the  claim- 
ant the  person  who  secured  the  option  on  the  premises 
in  the  first  instance,  testified  that  the  land  was  worth 
from  $500  to  $600  an  acre,  while  the  real  estate  men 
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called  on  her  behalf  testified  that  the  premises  were 
worth  as  high  as  $1,000  to  $1,500  an  acre.  The  wit- 
cesses  on  behalf  of  the  State  appraised  the  land 
largely  upon  the  basis  of  farm  lands.  One  witness  testi- 
fied that  the  parcel  taken  by  the  State  was  worth  $400 
an  acre,  and  that  the  balance  of  the  land  was  worth 
$215  an  acre.  Another  witness  for  the  State  testified 
that  the  property  was  not  damaged  at  all  by  the  exten- 
sion of  the  .Barge  canal  through  it,  while  other  wit- 
nesses on  behalf  of  the  State  placed  the  damages  at 
about  $10  an  acre. 

The  State's  witnesses  did  not  sufficiently  take  into 
account  the  full  uses  to  which  these  premises  might  be 
put,  nor  estimate  sufficiently  the  damages  that  would 
arise  from  the  construction  of  the  canal  through  them, 
and  the  piling  up  of  an  unsightly  embankment  25  feet 
high.  There  has  been  considerable  activity  of  late  in 
real  estate  in  the  vicinity  of  this  property.  I^rge 
factories  have  been  established  and  many  dwellings 
have  been  built  in  this  part  of  the  city  and  town  to  ac- 
commodate the  numerous  workmen  employed  in  them. 
The  property  can  not  be  appraised  solely  upon  the 
basis  of  farm  lands.  The  estimates  should  include  the 
probability  of  the  development  of  the  property  into 
lots  as  was  contemplated  when  the  original  purchase 
was  made  or  its  use  for  factory  sites.  We  think  the 
promoters  over  estimated  the  possibility  of  the  de- 
velopment of  these  premises  into  building  lots  or  were 
aofortunate  in  the  time  selected  for  the  enterprise. 
Whatever  the  cause  may  be  the  enterprise  was  not  a 
successful  one,  and  the  sale  of  the  lots  into  which  the 
tract  was  laid  out  was  not  affected.    However  of  late 
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years  there  has  been  considerable  development  in  that 
section  of  the  city  and  town  and  we  believe  that  it  is 
unfair  to  assume  that  these  premises  can  only  be  used 
as  farm  lands  and  have  little  possibility  for  develop- 
ment as  originally  contemplated.  The  estimates 
placed  upon  the  property  by  the  witnesses  for  the 
State  are  too  low  as  the  estimates  of  most  of  the  wit- 
nesses for  the  claimant  are  too  high.  "We  can  not  con- 
vince ourselves  that  these  premises,  when  the  appro- 
priation took  place  in  1905,  had  as  high  a  value  as 
$1,500  an  acre,  or  so  low  a  value  as  $210  an  acre,  or 
that  the  construction  of  this  canal  through  the  prop- 
erty throwing  up  an  embankment  25  feet  high  would 
only  depreciate  the  value  from  $10  to  $15  an  acre,  as 
testified  to  by  the  State's  witnesses.  Some  discussion 
occurred  on  the  trial  with  reference  to  whether  or  not 
the  damages  should  be  assessed  upon  the  basis  of 
simply  an  appropriation  of  the  land  without  regard  to 
the  use  to  which  it  was  to  be  put,  and  it  may  be  that 
the  estimates  placed  upon  the  premises  by  the  State's 
witnesses  is  due  to  the  fact  that  in  appraising  the 
damages  they  have  not  considered  the  effect  upon  the 
premises  of  the  canal  as  planned  and  in  operation. 
We  think  that  the  damages  are  to  be  estimated  not 
simply  upon  the  basis  of  the  land  taken  leaving  it  to 
the  State  to  say  how  it  shall  use  the  property,  but 
rather  upon  the  basis  of  a  completed  canal  operated  as 
planned  by  the  State.  Upon  such  a  basis  the  claim- 
ant is  entitled  to  a  larger  amount  than  that  testified  to 
by  the  State's  witnesses,  but  not  so  large  as  that  testi- 
fied to  by  most  of  the  claimant's  witnesses.  There 
were  224.49  acres  purchased  all  together  for  which 
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there  wag  paid  $94,625  making  an  average  pf  about 
$422  an  acre.  For  the  speculative  purposes  for  which 
the  claimants  intended  to  use  the  property,  it  may 
have  had  this  value  in  1892,  hut  we  do  not  believe  that 
it  was  worth  even  as  much  as  that  in  1905,  when  the 
appropriation  took  place.  In  the  action  taken  to  set 
aside  the  assessment  for  the  west  side  sewer,  H.  Sellers 
McKee,  who  testified  on  this  trial,  but  not  as  to  the 
value  of  the  land,  verified  the  complaint  and  also 
signed  a  protest  against  the  assessment  in  which  he 
said  that  the  land  at  that  time  which  was  in  1896,  had 
a  value  of  from  $250  to  $300  an  acre.  In  the  complaint 
he  says :  "  That  the  use  of  said  lands  for  building  pur- 
poses and  the  time  within  which  there  will  be  a  market 
therefor  for  other  than  farming  purposes  is  contingent, 
remote  and  speculative.  •  •  •  They  are  farming 
lands  and  must  remain  so  for  many  years  and  may 
always  remain  so."  We  think  this  estimate  comes 
nearer  the  actual  value  of  the  property  than  those 
placed  upon  it  by  the  witnesses  in  this  case.  It  is  also 
in  evidence  that  139,94  acres  of  this  land,  which  in- 
cludes section  J,  sold  under  foreclosure  for  $20,000  or 
about  $143  an  acre.  At  the  time  of  the  trial  and  at 
the  time  that  the  court  reviewed  the  premises  there 
were  no  evidences  of  any  division  of  the  property  into 
city  lots  or  any  indication  of  their  immediate  use  for 
that  purpose.  The  development  of  that  part  of  the 
city  and  town  has  been  more  to  the  south  and  south- 
east. The  lands  in  question  He  open  and  to  all  appear- 
ances are  ordinary  farm  lands.  The  only  railroad 
which  traverses  any  part  of  the  property  in  question  is 
the  Lincoln  Park  and  Charlotte  railroad  although  in 
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this  vicinity  there  is  the  New  York  Central  and  Hnd- 
son  Kiver  railroad,  the  Buffalo,  Rochester  and  Pitts- 
bnrg  railroad  and  the  Western  New  York  and  Penn- 
sylvania railroad.  Considering  the  evidence  and  ap- 
plying the  rule  of  damages  ahove  stated  and  after 
viewing  the  property  we  have  reached  the  conclusion 
that  the  land  actually  taken  is  worth  $400  an  acre. 
This  parcel  lies  on  the  Buffalo  road  and  is  more 
valuable  than  the  land  lying  north  of  it  which  does  not 
front  on  the  Buffalo  road.  The  balance  of  the  farm 
we  have  placed  at  $300  an  acre  and  estimated  the  de- 
lireciation  as  a  result  of  the  construction  of  the  canal 
upon  that  basis.  An  award  should,  therefore,  be  made 
to  claimant,  Jeannette  E.  McKee,  of  $9,879.90  of  which 
amount  $1,982.40  represents  the  value  of  the  4.956 
acres  actually  taken  and  $7,897.50  the  damages  to  the 
remainder  of  the  property  owned  by  the  claimant, 
Jeannette  E.  McKee,  lying  east  of  the  land  taken  by 
the  State. 

The  question  arises  as  to  the  party  to  whom  this 
award  is  payable.  So  far  as  the  award  for  the  land 
actually  taken  is  concerned  there  is  no  dispute  for  the 
amount  included  in  the  award  for  this  parcel  exceeds 
the  amount  of  the  taxes  apportioned  to  it  so  that  pur- 
suant to  the  judgment  made  in  the  foreclosure  pro- 
ceedings the  sum  of  $1,040.31,  and  interest  thereon  be- 
longs to  the  claimant,  John  McKie,  as  the  tax  collector 
in  the  town  of  Gates,  So  far  as  the  damages  to  the 
remainder  of  the  property  of  the  claimant,  Jeannette 
McKee,  situated  east  of  the  land  appropriated  is  con- 
cerned a  more  serious  question  arises.  It  is  claimed 
on  behalf  of  the  tax  collector  that  the  award  is  payable 
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to  him  as  the  owner  of  the  land  in  the  tax  foreclosure 
proceeding,  while  the  claimant,  Jeannette  B.  McKee, 
claims  the  award,  as  the  original  owner  of  the  land  at 
the  time  it  was  appropriated.  The  claimant,  John 
McKie,  insists  that  the  claimant,  Jeannette  E.  McKee, 
has  become  divested  of  her  interest  in  the  land  as  well 
as  the  award  by  reason  of  the  foreclosure  proceedings, 
while  the  claimant,  Jeannette  E.  McKee,  takes  the 
position  that  the  tax  collector  merely  acquired  a  quali- 
fied title  to  the  land  and  did  not  secure  any  damages 
suffered  by  the  land  by  reason  of  the  taking  of  a  part 
of  it  for  the  Barge  canal. 

This  question  largely  turns  upon  the  time  when  the 
State  acquired  the  title  to  the  appropriated  lands. 
This  occurred  when  the  notice  of  appropriation  was 
served,  for  the  Barge  Canal  Act  provides  that  the  ap- 
propriation is  complete  when  the  notice  is  served  and 
the  canal  law  vests  the  title  in  the  people  a:t  the  time 
of  the  appropriation,  so  that  when  the  notice  was 
served  upon  the  claimant,  -Jeannette  E.  MeKee,  May  ' 
24,  1905,  she  became  divested  of  her  title  to  the  land 
actually  taken  and  the  damages  accrued  to  the  re- 
mainder of  her  land.  Prior  to  this  date  a  Us  pendens 
in  the  tax  foreclosure  proceedings  was  filed,  but  judg- 
ment of  sale  was  not  made  until  December  4,  1906.  It 
appears,  therefore,  that  at  the  time  that  the  collector, 
John  McKie,  acquired  title  through  the  foreclosure 
proceedings,  the  claimant,  Jeannette  E.  McKee,  had 
been  divested  of  her  title  to  the  4.956  acres  and  a  claim 
had  accrued  to  her  for  damages  to  115.80  acres  of  her 
land. 
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This  right  of  the  claimant,  Jeannette  E.  McKee,  was 
a  personal  one  and  did  not  attach  to  the  land.  The 
moment  the  appropriation  was  made  she  became  di- 
vested of  her  title  to  the  land  taken  and  there  accrued 
to  her  a  right  of  action  for  the  value  of  the  land  and 
for  damages  to  the  remainder  of  the  property  not 
taken  of  which  it  formed  a  part.  If  there  had  been  no 
liens  on  the  property  she  would  be  entitled  to  the 
amount  appraised  as  damages  and  the  claim  was  such 
that  she  could  transfer  it  by  a  proper  instrument  at 
any  time  before  she  had  been  divested  of  her  right  by 
suitable  legal  proceedings.  N"o  transfer  of  this  per- 
sonal right  would  be  presumed  from  a  mere  convey- 
ance of  the  premises  since  it  is  a  claim  which  does  not 
run  with  the  land.  In  the  case  of  King  v.  Mayor  (102 
N.  T.  171),  after  the  damages  had  accrued,  but  before 
they  were  fixed  and  ascertained,  King  made  a  convey- 
ance of  the  premises  which  did  not  embrace  in  terms 
the  damages  for  the  closing  of  a  street,  and  it  was 
held  that  the  damages  were  a  mere  right  of  action  not 
running  with  the  land  and  like  those  which  follow  a 
trespass  or  wrongful  taking  of  property,  would  not  be 
covered  by  a  conveyance  of  the  land. 

Where  the  claimant,  however,  makes  a  transfer  of 
his  right  to  damages  the  award  must  be  made  to  the 
person  to  whom  the  transfer  has  been  made.  A  case 
of  this  kind  is  that  of  Magee  v.  City  of  Brooklyn  (144 
X.  T.  265),  where  the  claimant  conveyed  the  premises 
and  "  all  the  estate,  right,  title  and  interest,  property, 
possession,  claim  and  demand  "  which  he  had  therein. 
It  was  held  that  this  conveyance  transferred  the  claim- 
ant's right  to  damages  for  the  widening  of  a  street. 
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Another  authority  is  the  ease  of  Matter  of  Thompson 
(89  Hun  32,  affirmed  14K  N.  Y.  743),  although  the  case 
is  a  better  autliority  upon  tlie  question  of  the  equitable 
lien  which  an  underlying  mortgage  has  upon  an  award 
made  for  taking  land  or  a  jiart  of  it.  In  this  case 
there  was  a  mortgage  upon  the  land  of  Culver,  the 
owner,  and  after  the  title  had  vested  in  the  city  by 
force  of  the  statute  but  before  an  award  was  made  for 
damages,  he  made  a  conveyance  of  tlie  farm  to  his 
mortgagee  and  the  mortgage  was  discharged.  The 
court  held  that  the  deed  operated  as  a  transfer  of  the 
right  to  damages  in  view  of  the  subsequent  acts  of  the 
parties  and  particularly  since  the  owner  never  as- 
serted any  claim  before  the  commissioners  for  the  tak- 
ing of  the  land  or  for  damages  to  the  land,  but  confined 
his  claim  to  injuries  inflicted  to  trees  and  fences  by 
the  surveyors  while  he  was  the  owner  and  in  posses- 
sion, while  the  mortgagee  to  whom  the  transfer  had 
been  made  asserted  a  right  to  damages  for  the  taking 
of  the  land. 

Where  there  is  an  incumbrance  upon  the  property  in 
the  nature  of  taxes  or  mortgages,  the  award  when 
made  must  first  be  applied  to  the  reduction  of  the  in- 
cumbrances, and  if  any  balance  remains  it  must  be  paid 
to  the  owner.  We  are  speaking  of  a  ease  now  where 
there  has  been  no  transfer  or  foreclosure  to  complicate 
the  situation.  This  is  the  case  because  the  taking  by 
the  State  has  depreciated  the  security  and  has  taken 
something  from  the  owner  of  the  security  as  well  as 
from  the  owner  of  the  property  which  must  be  paid 
for.  The  State  obtains  the  property  free  from  any 
liena  but  the  award  for  the  purposes  of  distribution 
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takes  the  place  of  the  land  and  where  an  incmnbrance 
has  been  impaired,  the  award  must  be  applied  to  make 
good  the  impairment,  and  if  any  surplus  remains  then 
and  then  only  is  any  part  of  it  to  be  paid  to  the  owner, 
in  Gates  v.  De  La  Mare  (142  N.  Y.  307),  the  city  of 
New  York  sought  to  acquire,  for  a  street,  land  which 
was  covered  by  a  mortgage.  Foreclosure  proceedings 
were  had  and  before  an  award  was  paid  a  conveyance 
under  this  proceeding  was  made.  A  dispute  arose  as 
to  who  was  entitled  to  the  award.  Judge  Andrews 
said: 

"  If  the  proceedings  were  prosecuted  to  a  final  consummation  the 
citjr  would  acquire  title  to  a  part  of  the  mortgaged  premises  required 
for  the  street.  All  pre-existing  titles  and  interests  would  thereupon 
l>ecome  extinguislieil  and  the  award  of  the  commii^sioiierg  would  stand 
af)  a  substitute  for  the  land  taken.  Where  the  lands  taken  are  mort- 
gaged, the  mortgagee  would  be  entitled  to  have  the  award  applied 
upon  his  mortgage  to  the  extent  necessary  for  his  protection,  and  the 
remainder  would  be  "pajable  to  the  owner  of  thi>  land.  The  court 
upon  application  would  adjust  the  rights  of  the  several  clajmauta  of 
the  award  according  to  their  legal  and  capa);lc  interests."  (Page  312.) 
"  If  alt  the  property  covered  by  the  mortgagH  bad  been  taken  by  tha 
city,  the  defendant  could  have  made  no  claim  on  the  award  e.vi>ept 
upon  any  surplus  remaining  after  payment  of  the  mortgage  debt." 
(Page  313.) 

In  the  matter  of  Thompson,  supra,  Judge  Brown 
said: 

"When  the  title  fo  the  land  v.^sted  in  the  city  the  right  to  any 
award  to  be  made  for  injury  to  the  farm  was  subject  to  the  lien  of 
the  two  inortgngi's  then  outstanding  thereon.  Fnrrington  held  the 
Beoond  mortgage  and  was  equitably  entitled,  if  he  did  not  receire  the 
award  himself,  to  have  it  applied  to  the  payment  of  the  mortgage 
held  by  the  savings  bank." 

If  after  the  title  has  vested,  a  foreclosure  of  a  prior 
incumbrance  is  made,  the  foreclosure  sale  does  not 
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transfer  to  the  purchaser  the  right  to  any  award.  All 
the  purchaser  acquired  is  the  land  in  its  depreciated 
condition.  The  fact,  however,  that  the  purchaser 
under  a  foreclosure  sale  merely  acquired  the  land  does 
not  deprive  the  mortgagee  of  his  claim  upon  the  award 
for  any  deiiciency  that  arises  upon  the  sale. 

In  Home  Insurance  Company  v.  Smith  (28  Hun 
296),  proceedings  were  taken  by  the  city  of  New  York 
to  open  a  street  through  land  covered  by  a  mortgage 
which  had  been  foreclosed  and  a  conveyance .  made 
thereunder  after  the  title  to  the  land  condemned  had 
vested  in  the  city.  It  was  held  that  the  city  acquired 
title  to  the  land  and  the  original  owner  acquired  title 
to  the  amount  of  the  award  subject  to  the  right  of  the 
mortgagee  to  resort  thereto  for  the  payment  of  any 
deficiency  that  might  arise  upon  the  sale  of  the  residue 
of  the  mortgaged  premises.     Judge  Daniels  said: 

"The  reault  iif  these  cminicicrntirnis  is  thnt  the  purdiaser,  uiul^r  tlie 
foreclosure  juilgment,  obtained  no  title  wliattver  to  the  award  iiinde  for 
the  land  taken  (or  the  avenue;  for  having  been  ai-qiiired  by  means  of 
the  proceedings  taken  by  tlie  city,  it  was  no  longer  liable  to  be  sold 
under  the  mortgage.  The  lien  upon  it  was  divested  and  transferred 
to  so  much  only  of  the  award  as  might  be  required  to  extinguish  it; 
and  accordingly  the  assignment  of  it  by  the  purchaser  under  the  judg- 
ment gHve  the  plaintiff  no  legal  right  to  the  money  in  controversy. 
The  circumatHDce  that  the  title  conveyed  by  means  of  a  furetlosuro 
is  that  encumbered  by  the  moitgnge  at  the  time  when  it  was  given, 
will  not  change  the  rights  of  the  parties  in  this  respect.  For  the 
part  of  the  land  itself  for  which  the  award  was  made,  was  as  com- 
pletely excluded  hy  the  proceedings  from  the  mortgage  as  thnugh  it 
had  neTer  been  encumbered  by  it.  The  rights  of  the  parties,  after  that, 
wore  confined  to  the  fund  and  not  to  the  proi>erty  out  of  which  it 
originated.  And  the  extent  of  that  to  which  the  plaintiff  succeeded 
ai  the  aiaignee  of  the  mortgage  was  limited  to  the  amount  "f  money 
required  for  the  payment  of  the  mortgage  di-bt  after  the  sale  of  the 
remaining  portion  of  the  pmperly.  The  riglit  to  the  balance  of  the 
award,  msted  in  the  person  owning  the  equity  of  the  redemption.     By 
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virtue  of  tbeir  title,  tills  monej  belonged  to  them,  at  least  ao  much 
of  it  aa  would  remain  after  the  payment  of  the  mortgage  debt.  That 
followed  necessarily  from  the  fact  that  they  owced  the  property  at 
the  time  when  it  was  appropriated  by  virtue  of  the  order  cunfirmlng 
the  report,  subject  only  to  the  payment  of  this  mortgage."     (Page  301.) 

In  Patterson  v.  City  of  Binghamton  (154  N.  T.  391), 
the  question  was  whether  the  remedy  to  recover  an 
award  made  for  land  taken  for  street  purposes  was  hy 
action  or  pursuant  to  proceedings  outlined  in  the 
charter  of  the  city.  Judge  O'Brien  in  a  dissenting 
opinion  discusses  very  fully  the  question  of  the  right 
to  the  award  made  in  such  proceedings.    He  says : 

"  When  the  award  wob  made  it  vested  in  the  owner  of  the  land,  sub- 
ject to  the  equitable  lien  of  the  mortgagee  for  any  deficiency  in  the 
mortgage  debt  that  arose  upon  a  sale  of  the  property.  The  equitable 
lien  of  the  mortgagee  is  personal  to  him  and  for  hie  security  only. 
If,  upon  the  sale  under  the  foreclosure  judgment,  there  is  no  deSciency. 
then  there  is  no  longer  any  lieu  upon  the  award.  Neither  the  mort- 
gagee nor  the  referee  at  the  sale  can  transfer  to  the  purchaser  any  right 
to  the  award  any  more  than  they  can  sell  the  personal  h°nd  of  the 
owner  which  the  mortgagee  holds  aa  a  personal  security  for  the  debt. 
"  ■  •  "  The  title  to  an  award  for  damages  made  to  the  owner  of  the 
equity  of  redemption  never  passes,  under  the  circumstances  of  this 
case,  to  the  purchaser  upon  a  sale  under  a  judgment  of  foreclosure  sny 
more  than  a  judgment  in  favor  of  the  owner  against  a  trespasser  for 
injury  to  the  freehold  which  impaired  the  security  of  the  mortgage. 
The  mortgagee  in  case  of  a  deSciency  may  reach  the  award,  so  far  as 
necessary  to  meet  aueh  deficiency,  by  an  independent  proceeding  iu 
equity,  and  with  thia  qualification  the  owner  of  the  equity  of  redemp- 
tion has  the  whole  legal  and  equitable  title  and  right  to  the  award 
when  made  to  him.  There  is  no  authority  for  the  contention  that  ai\ 
award  passes  upon  a  sale  and  conveyance  of  land  as  a  part  of  the 
estate  conveyed  or  appurtenant  to  it,  but  the  contrary  has  been  decided 
in  numerous  cnai\3.  It  will  not  pass  by  a  conveyance  of  the  owner 
unless  specially  assigned  or  described,  and  for  a  greater  reason  it  will 
not  pass  by  a  deed  from  a  reference  upon  a  sale  under  a  mortgage 
acting  in  the  execution  of  a  mei'e  power  of  sale."     {Fagea  403,  404.) 

In  tlie  Matter  of  Washington  Avenue  (34  Misc.  655), 
the  sale  under  foreclosure  was  made  after  the  title  had 


.y  Google 


McKee  v.  The  State  op  New  York.  237 

opinion  of  tbe  Court,  per  RoDEflBECK,  J. 

vested  in  the  condemning  party.  The  special  term 
npon  the  anthority  of  Matter  of  City  of  Rochester  (136 
N.  Y.  83),  held  that  the  award  in  the  report  was  not 
required  to  be  made  to  the  purchaser  under  the  fore- 
closure. In  the  case  referred  to  in  the  opinion  the  city 
of  Rochester  condemned  certain  water  rights  and  while 
the  proceedings  were  pending  the  land  to  which  the 
water  rights  were  attached  was  sold  under  foreclosure. 
It  was  held  that  the  award  made  did  not  pass  to  the 
porchasers  on  the  foreclosure  sale,  but  that  the  right 
of  the  mortgagees  became  an  equitable  lien  on  the 
funds  which  had  been  deposited  in  court  to  the  extent 
of  any  deficiency.    Judge  Finch  said : 

"The  appellant  further  contends  that  title  to  this  fund  passed  to 
the  rsspectiTe  purohacers  upon  the  foreclosure  sales  under  the  two  prior 
BortgagBB,  npon  the  ground  that  the  fund  stood  in  the  place  of  the 
land.  It  was  to  be  so  regarded  for  the  purpose  of  measuring  and 
settling  the  rights  of  the  parties  interested  (In  Matter  of  City  of 
Rochester,  110  N.  Y.  15fl;  Utter  v.  Bichmttnd,  112  N.  Y.  810.)  But 
the  parnmount  right  of  the  city  withdrew  from  the.  lien  of  the  mort- 
gages the  water  right,  condemned  and  transferred  it  to  the  eit;  free 
and  discharged  from  the  mortgage  liens.  That  occurred  before  either 
Bate.  The  balance  of  the  land  only  could  be  sold  and  cnnvej'ed  on 
the  foreclosure;  the  referee's  deed  could  convey  and  did  convey  only 
that  balance;  and  the  right  of  the  mortgngces  became  merely  an 
equitable  lien  upon  the  fund  in  the  hands  of  t)ie  court  to  the  extent 
of  any  deficiency  which  the  land  sold  did  not  ]iay,  *  •  *.  Tlie 
fund  was  not  sold;  it  simply  remnincd  in  the  hands  of  the  court  for 
distribution.  As  to  it,  so  much  of  the  purposes  of  a  foreclosure  as 
consists  in  turning  land  into  mon^'y  was  already  accomplished,  and  tbe 
money  stood  in  the  pla^e  of  the  land  for  the  purpose  of  equitable 
diitribntion  and  not  as  a  subject  of  a  needless  and  superfluous  sale. 
"  •  •  Neither  foreclosure  gave  title  fo  the  fund,  or  altered  the  duty 
of  proper  distribution  by  the  court.  That  fund  wna  the  product  of  a 
paramount  proceeding  which  cut  off  every  right  in  the  water  both  of 
owners  and  iucumbrances,  ao  that  there  could  be  neither  sale  nor  fore- 
elosnre  ai  to  that,  and  instead  there  remained  an  equitable  lien  upon 
the  proceeds  to  be  worked  out  by  the  court  empowered  to  distribute." 
(PagM  eo,  90.) 
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The  principles  of  law  underlying  these  cases  seem  to 
be :  when  an  owner  of  land  is  divested  of  title  by  con- 
demnation proceedings  that  moment  he  loses  lus  land, 
but  becomes  entitled  to  a  right  to  damages  which  is 
personal  and  does  not  run  with  the  land;  he  may  trans- 
fer this  right  to  damages  as  any  other  personal  right 
may  be  transferred  subject  to  existing  liens ;  the  right 
to  damages  will  not  pass  by  a  deed  which  does  not  in 
terms  include  the  damages;  an  award  takes  the  place 
of  the  land  so  far  as  underlying  liens  are  concerned, 
and  the  liens  constitute  an  equitable  claim  upon  the 
award;  the  purchaser  under  a  foreclosure  of  liens  ac- 
quires no  claim  to  the  award,  and  if  there  is  a  de- 
ficiency it  eonsfitntes  an  equitable  claim  against  the 
award  to  the  extent  of  the  deficiency ;  any  surplus  re- 
maining after  the  payment  of  underlying  liens  or  any 
deficiency  on  their  foreclosure  goes  to  the  owner. 

An  award,  therefore,  is  made  to  Jeannette  E.  McKee 
of  the  sum  of  $9,879.90  of  which  amount  $1,982.40 
represents  the  value  of  the  4.956  acres  actually  taken 
and  $7,897.50  the  damages  to  the  remaiader  of  the  land 
not  including  section  J,  which  amounts  must  be  applied 
to  the  payment  of  the  taxes  apportioned  and  the  de- 
fiency  under  the  foreclosure  sale  and  any  other  exist- 
ing liens  and  the  balance  to  Jeannette  E.  McKee. 

Swift,  P.  J.,  and  Murray,  J.,  concur. 


.y  Google 


Nat.  Com.  Bank  v.  The  State  of  New  Yoek.    239 


Statement  of  case. 


Nationaij  Commbbcial  Bank  of  Albany,  Claimant,  v. 
The  State  of  New  York. 


Claim  for  Balnnee  I>ua  Under  a  State  Printing  Cootract. 

The  claim  for  the  balance  due  under  the  contract  for  work  done  bj 
the  claimant's  assignor,  part  of  n-hich  was  rejected  h;  the  Comptroller, 
was  bron^t  within  the  Jurisdiction  of  the  court  by  the  Amendatory 
Act  of  IBOS  [cb.  GIO),  which  provided  that:  "The  court  has  no 
jurisdiction  of  a  claim  submitted  by  law  to  any  tvihunal  or  officer  for 
audit  or  determination  except  where  the  claim  ia  founded  upon  expreis 
contract  and  eucA  claim  or  tome  part  thereof  luia  been  rejected  by 
•KcA  Jriftwnai  or  officer." 

The  State  expressly  consented  to  submit  its  liability  In  the  above 
claim  to  the  Court  of  Claims  by  the  Amendatory  Act  which  provides 
that:  "The  state  hereby  consents  in  all  such  claimE  to  have  its  liability 
determined."     (L.  1903,  ch.  &19.) 

The  State  enlarged  the  time  within  which  the  al>ovo  claim  might  be 
Bkd  by  the  Amendatory  Act  which  provides  that:  "  As  to  claims  wbleh 
have  heretofore  been  filed  in  the  court  of  claims  and  wbicb  have  been 
dismisBed  for  lack  of  jurisdiction  within  three  years  last  paased,  tbe 
court  shall  have  jurisdiction  if  the  notice  to  file  such  claim  is  filed 
in  the  office  of  the  Court  of  Claims  ajid  with  the  Attorney-General 
within  six  months  and  such  claim  is  filed  within  one  year  after  this 
section  as  amended  takes  effect."      (L.  I90S,  ch.  519.) 

The  claim  was  not  barred  by  the  constitutional  proviwon  that  "  neither 
the  legislature,  canal  board,  or  any  person  or  persona  acting  in  behalf  . 
of  the  state  shall  audit,  allow,  or  pay  any  claim  which,  as  between 
citizens  of  the  state,  would  be  barred  by  lapse  of  time,"  (Art.  T,  t  9) 
•ince  there  is  no  evidence  in  the  case  from  which  to  calculate  the  Statute 
of  limitations  except  the  date  of  the  expiration  of  the  contract  which 
was  within  six  years  of  the  filing  of  the  claim.  (Galet  v.  Stale,  12S 
N.  Y.  221;  Quayle  T.  State,  102  N.  Y.  47;  O'Hara  V.  State,  112  N.  Y. 
164;  Corhings  v.  8(0(6,  89  N.  Y.  401;  Parmenter  f.  State,  135  N.  Y. 
164;  City  of  Buffalo  v.  State,  116  App.  Div.  530;  affirmed,  191  N.  Y. 
634.) 

(Decided  September  27,  1909.) 


F.  M.  Danaher,  for  claimant. 
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This  claim  is  one  for  a  balance  due  from  the  State 
under  a  written  printing  contract  made  pursuant  to 
statute  for  legislative  and  other  printing  for  the  two 
years  from  January  20, 1901,  to  January  20,  1903.  It 
is  made  by  the  present  claimant  by  reason  of  the  as- 
signment from  the  former  owner.  It  is  the  second 
time  that  the  claim  has  been  before  this  court.  It  was 
here  before  as  the  first  cause  of  action  in  the  claim  of 
Oliver  A.  Quayle  v.  The  State  of  New  York,  the  second 
cause  of  action  being  for  unearned  profits  under  the 
contract  for  work  which  the  State  had  done  by  other 
printers.  The  entire  Quayle  claim  was  dismissed  by 
this  court  because  the  State  by  the  statute  creating 
this  court  and  vesting  certain  jurisdiction  in  it  or  by 
any  other  statute  had  not  consented  to  have  its  lia- 
bility determined  in  this  court.  It  was  held  on  appeal 
in  the  Quayle  claim  that  the  State  could  be  sued  in  this 
court  for  the  unearned  profits  under  the  contract,  but 
could  not  be  sued  for  the  balance  due  under  the  con- 
tract, the  State  having  taken  from  the  jurisdiction  of 
the  court,  claims  required  by  law  to  be  submitted  to 
any  other  tribunal  or  officer  for  audit  or  determina- 
tion and,  therefore,  not  having  consented  to  submit 
that  question  to  this  court. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E,  Brong,  Deputy  Attorney-General,  for  the  State. 

RoDENBECK,  J.  This  claim  is  one  for  a  balance  dne 
from  the  State  under  a  written  printing  contract  made 
pursuant  to  statute  for  legislative  and  other  printing 
for  the  two  years  from  January  20,  1901,  to  January 


.y  Google 


Nat,  Com.  Bank  v.  The  State  of  New  Yobk.    241 

Opinion  of  the  Court,  per  Bodenbeok,  J. 

20, 1903.  It  is  made  by  the  present  claimant  by  reason 
of  the  assignment  from  the  former  owner.  It  is  the 
second  time  that  the  claim  has  been  before  this  court. 
It  was  here  before  as  the  first  canse  of  action  in  the 
claim  of  Oliver  A.  Quayle  v.  The  State  of  New  York, 
the  second  cause  of  action  being  for  unearned  profits 
under  the  contract  for  work  which  the  State  had  done 
by  other  printers.  The  entire  Quayle  claim  was  dis- 
missed by  this  court  because  the  State  by  the  statute 
creating  tiiis  court  and  vesting  certain  jurisdiction  in 
it  or  by  any  other  statute  had  not  consented  to  have  its 
liability  determined  in  this  court. 

It  was  held  on  appeal  in  the  Quayle  claim  that  the 
State  could  be  sued  in  this  court  for  the  unearned 
profits  under  the  contract,  but  could  not  be  sued  for  the 
balance  due  under  the  contract,  the  State  having  taken 
from  the  jurisdiction  of  the  court,  claims  required  by 
law  to  be  submitted  to  any  other  tribunal  or  officer  for 
audit  or  determination,  and,  therefore,  not  having  con- 
sented to  submit  that  question  to  this  court. 

This  court  would  be  obliged  to  follow  its  former 
ruling  in  the  Quayle  claim',  but  for  the  fact  that  the 
section  of  the  Code  conferring  jurisdiction  upon  this 
court"  was  amended  last  year  by  chapter  519  of  the 
Laws  of  1908,  enlarging  the  jurisdiction  of  the  court  so 
as  to  include  the  present  claim.  The  provisions  re- 
stricting the  jurisdiction  of  the  Court  of  Claims  to 
claims  which  were  not  required  to  be  submitted  by  law 
to  any  other  tribunal  or  officer  for  audit  or  determina- 
tion was  limited  by  the  amendment  so  as  to  let  in 
claims  which  were  founded  upon  express  contracts, 
and  which  had  been  rejected  in  part  by  such  tribunal 


.y  Google 


242     Nat.  Com.  Bane  v.  The  State  of  New  Yobk. 
OplDioQ  of  the  Court,  per  Boi>EHBEaK,  J. 

or  officer.  The  present  claim  was  rejected  in  part  by 
the  Comptroller  and  comes  within  the  exception  in- 
serted by  the  amendment  of  1908. 

By  the  amendment  the  State  also  expressly  con- 
sented that  its  liability  might  be  determined  so  that  the 
question  of  consent  which  was  involved  in  the  Qnayle 
case  is  not  in  this  case  as  now  presented. 

There  was  another  important  amendment,  however, 
which  obviates  the  further  question  as  to  whether  or 
not  the  claim  was  filed  within  the  statutory  time  pre- 
scribed for  filing  claims  in  the  court  by  the  Code  of 
Civil  Procedure.  Prior  to  the  amendment  of  1908 
claims  were  required  to  be  presented  within  two  years 
after  they  accrued,  but.  the  amendment  provides  that 
"  as  to  claims  which  have  heretofore  been  filed  in  the 
Court  of  Claims  and  which  have  been  dismissed  for 
lack  of  jurisdiction  within  three  years  last  passed,  the 
court  shall  have  jurisdiction  if  the  notice  to  file  sneh 
claim  is  filed  in  the  office  of  the  Court  of  Claims  and 
with  the  Attorney-General  within  six  months,  and 
such  claim  is  filed  within  one  year  after  this  section  as 
amended  takes  effect."     (L.  1908,  eh.  519.) 

There  remains  for  consideration  the  question  as  to 
whether  or  not  the  claim  is  one  which  would  have  been 
been  barred  as  between  citizens  of  the  State  for  the 
amendatory  statute  concludes  with  the  provision  that 
"  nothing  herein  contained  shall  be  construed  to  allow 
the  court  to  hear  any  claim  which  as  between  citizens 
of  the  State  would  be  barred  by  lapse  of  time  or  of  any 
claim  heretofore  accrued,  and  of  which  the  said  court 
has  had  jurisdiction  and  which  was  barred  by  lapse  of 
time  at  the  date  when  this  section  as  amended  takes 
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effect."  The  State  Constitution  provides  that 
"  neither  the  Legislature,  canal  board,  or  any  person 
or  persons  acting  in  behalf  of  the  State  shall  andit, 
aUow,  or  pay  any  claim  which,  as  between  citizens  of 
the  State,  would  be  barred  by  lapse  of  time."  (Art.  7, 
§6.). 

Under  this  provision  of  the  Constitution  there  was 
no  power  in  the  Legislature  to  revive  the  claim  pro- 
vided it  was  one  which  was  outlawed  as  between  citi- 
zens of  the  State.  {Gates  v.  State,  128  N.  Y.  221.) 
There  was  a  tribunal  through  which  the  claimant's 
assignor  might  have  secured  a  consideration  of  his 
claim.  The  statutes  provided  that  such  a  claim  should 
be  passed  upon  by  the  Comptroller  of  the  State,  and 
upon  his  refusal  to  pass  upon  the  claim  or  upon  his 
action  cutting  down  the  claim,  claimant's  assignor  had 
a  remedy  by  a  direct  proceeding.  {Quayle  v.  State, 
392  N.  Y.  47.)  The  Statute  of  Limitations  began  to 
nm  against  the  claim  from  the  time  that  it  was  thus 
enforceable.  There  were  no  legal  defects  in  the  way 
of  the  presentation  of  his  claim  to  the  Comptroller. 
{O'Hara  V.  State,  112  N.  Y.  146),  there  was  no  pre- 
sentation of  the  claim  to  the  Legislature  {Corkings  v. 
State,  99  N.  Y.  491),  there  was  a  tribunal  in  which  to 
prosecute' the  claim  {Parmenter  v.  State,  135  N.  Y. 
154),  and  there  was  no  reason  why  the  statute  should 
not  ran.  It  began  to  run  from  the  time  when  his  right 
to  prosecute  the  claim  arose.  (City  of  Buffalo  v. 
State,  116  A.  D.  539,  aflSrmed  191  N.  Y.  534.) 
This  right  arose  when  the  Comptroller  refused  to 
audit  the  amount  of  the  claim  at  the  sum  for  which  it 
was  presented.    Immediately  upon  the  action  of  the 


.y  Google 


244    Nat.  Com.  Bank  v.  The  State  of  New  Toek. 
Opinion  of  the  Court,  per  Bodbkbeok,  J. 

Comptroller  daimant's  assignor  had  a  remedy  by 
direct  proceeding,  but  he  has  never  chosen  to  take  that 
course  with  his  claim.  He  did,  however,  present  the 
claim  to  the  Court  of  Claims  in  January,  1903,  in 
which  claim  it  was  held  that  the  court  had  no  jurisdic- 
tion to  entertain  the  claim.  The  only  remedy,  there- 
fore, of  claimant's  assignor  seems  to  have  been  a 
direct  proceeding  against  the  Comptroller  (Quayle  v. 
State,  supra),  and  if  six  years  had  elapsed,  when  the 
Code  section  was  amended,  since  the  right  to  such  a 
proceeding  accrued,  it  was  without  the  power  of  the 
Legislature  to  validate  the  claim  since  as  between  in- 
dividuals it  would  have  been  outlawed.  {City  of  Buf- 
falo V.  State,  supra.) 

And  if  six  years  had  not  expired  when  the  Code 
amendment  was  passed  the  claimant  was  required  to 
file  his  claim  within  six  years  from  the  time  the 
original  claim  accrued  or  the  statute  would  bar  the 
claim. 

The  Statute  of  Limitations  is  a  defense  available  to 
the  State  without  pleading  but  this  rule  does  not  re- 
lieve the  State  from  the  necessity  of  establishing  the 
facts  necessary  to  show  that  the  Statute  of  Limitations 
had  run  against  a  claim.  The  rules  of  this  court  do 
not  require  an  answer  by  the  State  to  claims,  but 
there  is  no  modification  of  the  usual  rules  of  practice 
and  evidence  that  require  the  State  to  prove  an  aflSrm- 
ative  defense  like  that  of  the  Statute  of  Limitations. 
There  is  no  evidence  in  his  case  from  which  to  cal- 
culate the  Statute  of  Limitations  except  the  date  of 
the  expiration  of  the  contract  which  was  within  six 
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years  of  the  filing  of  the  claim.  The  disputed  work 
and  the  audit  of  the  Comptroller  in  question  may  have 
been  done  and  may  have  been  made  within  six  years 
prior  to  December  8,  1908,  when  the  claim  was  filed 
and  if  so  the  claim  is  not  outlawed.  In  this  view  the 
audit  must  have  occurred  between  December  8,  1902, 
six  years  prior  to  the  filing  of  the  claim  and  January 
23,  1903,  when  the  contract  expired.  The  court  can 
not  find  from  the  evidence  that  this  was  not  the  ease, 
and  that  the  audit  occurred  prior  to  December  8, 1902. 
In  this  state  of  the  evidence,  the  burden  of  showing 
that  the  claim  is  not  outlawed  being  upon  the  State, 
the  claim  must  be  allowed. 

It  may  be  said,  however,  that  by  their  conduct  the 
parties  seem  to  have  treated  the  contract  as  an  in- 
divisible one  providing  for  all  the  printing  of  a  cer- 
tain class  and  payment  therefor  from  time  to  time  as 
appropriations  were  made,  waiting  until  the  expiration 
of  the  contract  for  the  enforcement  of  any  damages 
and  unpaid  balance.  Treating  the  contract  as  an  in- 
divisible one  the  claim  is  not  outlawed  since  it  was 
filed  within  six  years  after  the  expiration  of  the  con- 
tract. 

The  Legislature  having  removed  legal  obstacles  in 
the  way  of  a  recovery  upon  this  claim  and  the  claim 
not  being  one  which  under  the  evidence  is  barred  by 
the  Statute  of  Limitations  the  claimant  is  entitled  to 
an  award  of  $12,816.63  with  interest  from  January  20, 
1903. 

Swift,  P.  J.,  and  Murray,  J.,  concur. 
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William  H.  Newton  and  Lillian  M.  Newton,  Claim- 
ants, V.  The  State  op  New  Yobk. 

Claim  No.   9246. 

Claim  for  Compenaation  for  the  Appropriation  of  Land  ta  the  Town 
of  Fort  Edward,  Count;  of  Washinglon. 

(Decided  September  2T,  IBOO.) 

The  facts  sufficiently  appear  in  the  opinion:. 

Edgar  T.  Brackett,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

KoDENBECK,  J.  Claimant's  farm  consists  of  80.23 
acres.  The  State  appropriated  28.05  acres,  leaving  a 
farm  of  52.18  acres.  Through  the  portions  appropri- 
ated there  runs  Bond  creek,  which  is  the  only  stream 
of  running  water  on  the  farm.  The  witnesses  for  the 
claimants  place  the  value  of  the  land  taken  by  the 
State  at  about  $150  an  acre,  while  those  called  for  the 
State  place  its  value  at  $50  and  $55  an  acre.  In  sub- 
stantiation of  the  estimate  of  the  claimant's  witnesses 
there  is  evidence  that  the  claimants  purchased  the 
property  in  1878  and  paid  about  $80  an  acre,  while  in 
support  of  the  estimate  of  the  State  one  of  the  wit- 
nesses testified  that  he  had  sold  a  farm  of  about  74 
acres,  four  miles  from  the  farm  of  the  claimants  at 
approximately  $35  an  acre,  while  the  State  appraiser 
testified  that  sales  had  been  made  to  the  State  of  lands 
through  which  Bond  creek  runs  for  less  than  $55  an 
acre  and  that  he  did  not  recall  any  agreement  made  of 
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similar  lands  to  exceed  $60  art  acre.  The  estimate  of 
this  witness  of  the  valne  of  the  land  taken  was  $55  an 
acre,  but  he  did  not  take  into  consideration  the  fact 
that  the  appropriation  deprived  the  balance  of  the 
f ann  of  Its  running  water,  .while  all  the  other  witnesses 
of  the  State  placed  the  damage  to  the  remainder  of  the 
property  at  about  $700.  Taking  all  the  testimony  into 
acconnt  and  after  a  view  of  the  premises,  I  think  the 
claimants  should  be  allowed  $60  an  acre  for  the  27.05 
acres  of  land  actually  taken,  and  about  $700,  the 
amount  testified  to  by  the  State's  witnesses  for  their 
damage  to  the  balance  of  the  farm  not  taken.  This 
would  make  the  total  award  $2,383,  upon  which  inter- 
est should  be  allowed  from  the  date  of  the  appropria- 
tion, together  with  the  expense  of  abstract.  . 

Swift,  P.  J.,  and  Mubbat,  J.,  concur. 


N.  Newton  and  Lillian  V.  Newtost,  Claim- 
ants, V.  The  State  of  New  Yoek. 


Claim  for  Compensation  for  the  Appropriation  of  Land  in  the  Town 
of  Kingsbury,  County  of  WaBhington. 

(Decided  September  27,   190B.) 

The  facts  sufficiently  appear  in  the  opinion. 

Edgar  T.  Brackett,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 
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EoDENBECK,  J.  This  is  a  claim  for  the  appropria- 
tion of  40.87  acres  for  the  improved  Champlain  canal, 
from  a  farm  of  162  acres  located  in  "Washington 
county.  The  farm  is  two  miles  from  Sandy  Hill,  and  is 
composed  of  two  farms  known  as  the  Home  farm  and 
the  Johnson  farm,  purchased  at  different  times  by  the 
former  owner.  The  Home  farm  consisted  of  87  acres 
and  the  Johnson  farm  of  75  acres.  The  farm  is  inter- 
sected by  highways,  and  by  the  Delaware  and  Hudson 
railroad  and  the  Champlain  canal,  and  also  by  Bond 
creek,  so  that  It  is  cut  up  into  a  number  of  separate 
fields.  The  larger  parcel  is  the  Johnson  farm  which 
lies  to  the  east  of  the  Home  farm,  and  is  separated 
from  it  by  highways.  Nest,  west  of  the  Johnson  farm, 
are  two  fields  of  the  Home  farm  separated  by  a  high- 
way. The  southerly  parcel  is  appropriated  by  the  State 
except  the  farm  buildings,  which  are  located  upon  this 
parcel.  These  two  parcels  are  bounded  on  the  west  by 
the  Delaware  &  Hudson  railroad,  and  between  the  rail- 
road and  the  Champlain  canal,  which  is  still  further 
west,  lies  a  portion  of  the  farm  divided  by  a  highway 
and  Bond  creek  into  three  separate  parcels.  "West  of 
the  Champlain  canal  lies  a  few  acres  of  the  farm.  The 
appropriation  consists  of  40.87  acres,  comprised 
largely  of  a  portion  of  the  Home  farm,  but  including 
three  or  four  acres  of  the  Johnson  farm.  On  the  east 
and  west  the  appropriated  land  is  bounded  in  part  by 
the  creek  known  as  Dead  creek  and  by  Bond  creek,  the 
waters  of  both  of  which,  so  far  as  they  adjoin  the  land 
appropriated,  are  taken  by  the  State  under  a  specific 
description  in  the  notice  of  appropriation  including 
"  all  the  right,  title  and  interest  of  said  reputed  owner 
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in  the  lands  in  the  bed  of  said  stream  and  also  all  hia 
right,  title  and  interest  as  such  riparian  owner."  This 
appropriation  leaves  the  larm  lying  east  of  the  Dela- 
ware &  Hudson  railroad  without  running  water.  It  was 
stated  by  one  of  the  present  owners  of  the  property  that 
the  Johnson  farm  cost  his  father  $6,000,  and  the  Home 
farm  $14,000,  without  buildings,  making  a  total  cost  of 
$20,000,  and  he  stated  that  the  net  income  from  the 
farm  in  1907  was  $2,007.80,  but  it  appeared  that  he  had 
not  taken  into  account  items  which  he  should  have  con- 
sidered. The  land  taken  is  composed  partly  of  muck 
land  and  partly  of  clay  loam,  the  former  being  consid- 
ered more. valuable  than  the  latter.  About  one-half  of 
the  appropriation  consists  of  muck  land.  The  dam- 
ages testified  to  on  behalf  of  claimant  range  from 
$12,000  to  $14,000,  estimates  of  the  value  of  the  land 
taken  being  from  $200  to  $300  an  acre,  the  balance  of 
the  damages  being  made  up  of  injuries  to  the  re- 
mainder of  the  farm.  The  estimates  of  the  State's  wit- 
nesses vary  from  $3,269.60  to  $4,260,  the  value  of  the 
land  taken  being  appraised  at  from  $60  to  $80  an  acre, 
three  of  the  witnesses  placing  the  damage  to  the  re- 
mainder of  the  farm  at  $1,800.  The  State  appraiser 
estimated  the  land  taken  to  be  worth  $80  an  acre,  but 
did  not  take  into  account  the  damages  to  the  remainder 
of  the  farm  from  the  taking  of  the  water  or  otherwise. 
The  improved  canal  will  divide  the  farm  by  an  im- 
passable canal,  except  by  boat,  except  at  the  highway 
where  it  is  proposed  to  construct  a  bridge.  While  the 
farm  was  divided  into  a  number  of  parcels,  before  the 
appropriation,  by  highways,  the  railroad  and  the 
canal,  it  will  be  still  further  divided  by  the  eonstme- 
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tioD  of  the  improved  canal,  and  this  division  shonld  be 
taken  into  account  in  estimating  the  damages.  The 
farm  buildings  npon  the  Home  farm  were  constructed 
with  a  view  to  the  running  of  a  farm  of  87  acres,  and 
with  the  appropriation  of  about  40  acres  from  this 
farm  the  buildings  will  be  too  large  and  some  of  them 
perhaps  useless,  which  is  an  element  which  should  be 
considered  in  appraising  the  damages.  The  State  ap- 
propriates the  water  of  Bond  creek  and  Dead  creek  so 
far  as  they  join  the  land  taken  and  this  deprivation  of 
water  should  be  estioaated  in  making  up  the  award. 
All  the  witnesses  agree  that  this  is  an  excellent  farm, 
one  of  the  best  in  Washington  county.  The  claimants 
should  receive  the  full  market  value  of  the  land 
actually  taken  by  the  State  and  in  addition  the  dam- 
ages to  the  remainder  of  the  farm  resulting  from  the 
appropriation  and  the  construction  and  operation  of 
Die  canal  as  planned.  All  of  the  elements  above  refer- 
red to  as  constituting  a  part  of  the  damages  should  be 
considered,  and  an  award  made  accordingly.  Taking 
these  matters  into  account,  and,  after  a  view  of  the 
premises,  an  award  of  $4,660  should  be  made  to  the 
claimants,  with  interest  thereon  from  the  date  of  the 
iippropriation,  together  with  the  expense  of  abstract. 
Swift,  P.  J.,  and  Mubeay,  J.,  concur. 


Henet  N.  Tapt,  Claimant,  v.  The  State  of  Nbw  To^. 


Claim   for   Negligence   in   Improperly   Maintaining   an   Approach   to   ■ 

Bridge  Over  the  Erie  Canal  in  the  Citj  of  WatervHet 

Where  the  alleged  defects  in  an  approach  to  a  bridge  ai«  produced 

I:^  natnral  w«ar  and  natural  conditions  and  are  so  slight  as  not  to  con- 
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ititute  actionable  negligence  ths  claim  shnuld  be  dismissed.  (Clapper  v. 
Town  of  Waterford,  131  N.  Y.  382;  Belts  v.  City  of  Yonkers,  148  N.  Y. 
BT;  aettoff  V.  Uity  of  New  7ork,  51  A.  D.  450;  Gorton  V.  City  of 
New  York,  78  A.  D.  481;  Hamilton  v.  Cilif  of  Buffalo,  173  N.  Y.  72; 
Schall  v.  City  of  New  York,  88  A.  D.  64;  Butler  v.  Vithge  of  Owford, 
186  N.  y.  444.) 

:Wher«  tlie  claimant  seeks  to  magnify  tlie  alle^d  defects  so  aa  to 
charge  the  State  with  notice  and  take  the  claim  out  of  the  above  rule 
by  showing  that  others  bad  fallen  upon  the  aame  step  before  the 
accident  to  claimant,  the  evidence  will  not  avail  him  where  it  does 
not  appear  what  the  weather  conditions  were  at  those  times. 

In  a  claim  filed  Bgainst  the  State  to  recover  damages  for  personal 
injurf  received  b;  falling  from  the  steps  of  a  bridge  across  the  Erie 
Canal,  it  appeared  that  the  bridge  was  above  the  grade  of  the  street; 
that  there  were  three  steps  leading  from  the  street  up  to  the  surface 
of  the  bridge;  there  was  no  guard  rail;  that  the  top  step  sloped  to- 
wards the  street  and  was  gouged  hy  travel  to  the  depth  of  about  one 
inch  and  was  worn  smooth;  that  there  was  another  walk  across  the 
bridge  on  the  opposite  aide;  that  the  claimant  was  walking  across 
the  bridge  about  ten  o'clock  in  the  evening,  and  as  he  attempted  to  go 
down  the  sUps  from  the  bridge  to  the  street,  slipped  and  felt  and  was 
injured;  that  the  claimant  admitted  -that  he  knew  all  about  the  con- 
dition of  the  st«ps;  that  he  had  been  otst  theira  at  least  fifty  times; 
that  the  bridge  was  perfectly  lighted  so  that  he  could  see  and  that  he 
knew  where  he  was  going.    Eeld,  that  claimant  could  not  recover. 

{Decided  September  27,  lOOS.) 

The  claimant  was  injured  July  8,  1908,  by  slipping 
and  falling  from  the  top  step  forming  the  approach  to 
the  upper  side  cut  bridge  over  the  Erie  canal,  at  the 
foot  of  Twenty-third  street  in  the  city  of  Watervliet. 
The  approach  to  the  bridge  where  he  fell  consists  of 
three  stone  steps,  and  the  claim  is  that  the  upper  step 
had  become  worn  smooth  and  depressed,  and  was  not 
protected  by  a  railing  and  that  the  conditions  were 
such,  and  had  existed  so  long  that  the  State  must  be 
charged  with  notice.  The  top  step  instead  of  being 
level  sloped  to  the  south  one  and  one-half  inches,  and 
was  worn  smooth  about  the  depth  of  an  inch.    The 
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claimant  was  a  man  75  years  of  age,  very  familiar  with 
the  steps,  was  proceeding  carefully  and  although  the 
injuries  were  received  at  night  there  was  ample  light 
for  him  to  see. 

The  following  is  a  i)hotograph  of  the  place  where 
the  injuries  were  received  and  of  the  surroundings: 


Other  facts  sufficiently  appear  in  the  opinion. 
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Richard  0.  Bassett,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General,  and  Danid 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

Swift,  J.  The  claimant  seeks  to  recover  damages 
from  the  State  for  personal  injuries  received  by  falling 
from  a  bridge  across  the  Erie  canal,  at  Twenty-third 
street  and  Boardway,  in  the  city  of  Watervliet. 

This  bridge  is  above  the  grade  of  the  street  and 
there  are  three  steps  of  stone  leading  from  the  side- 
walk on  the  street  up  to  the  sidewalk  on  the  bridge. 
The  total  length  of  the  steps  is  two  feet  and  three 
inches.  There  was  no  guard  rail  at  the  side  of 
these  steps.  The  top  step,  which  was  really  a  part  of 
the  bridge,  and  on  a  level  with  the  floor  of  the  bridge, 
eloped  toward  the  walk  on  the  street  on^  and  one-half 
inches,  and  was  gouged  out  to  the  depth  of  one 
inch.  The  top  step  was  somewhat  broken,  and 
was  worn  very  smooth.  This  bridge  was  over  the 
canal  upon  a  street  which  was  one  of  the  busiest  thor- 
oughfares of  the  city.  It  was  crossed  by  a  trolley  com- 
pany with  double  tracks,  and  there  were  two  sidewalks 
for  foot  passengers. 

It  was  proven  upon  the  trial  that  this  bridge  and 
steps  had  been  in  this  condition  for  some  years,  and 
that  many  other  people  had  slipped  and  fallen  at  that 
same  point,  and  that  the  bridge  and  the  steps  leading 
to  the  same  were  in  an  unsafe  condition  for  persons 
crossing  the  same  on  foot,  and  had  been  in  this  condi- 
tion for  some  years,  so  that  the  State  had  at  least  con- 
structive notice  of  their  condition. 
16 
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On  the  8th  day  of  July,  1908,  at  ahout  10  o'clock  in 
the  evening,  claimant  was  returning  home  from  a  meet- 
ing of  the  Or.  A.  R.  Post,  of  which  he  was  a  member, 
and  was  accompanied  by  another  member  of  the  post. 
Claimant  went  upon  this  bridge,  going  in  a  southerly 
direction,  and  when  he  reached  this  top  step  at  the 
south  end  of  the  bridge,  he  sHpped  from  the  top  step 
and  was  thrown  forward  into  the  street  and  suffered 
the  injuries  for  which  he  files  this  claim. 

There  was  another  sidewalk  on  the  opposite  side  of 
the  bridge  which  claimant  could  have  taken  had  he 
considered  this  walk  dangerous. 

The  claimant  was  75  years  of  age.  He  testified  that 
there  were  lights  so  that  he  could  see  well  enough,  and 
that  he  was  looking  to  see  where  he  was  going.  He  tes- 
tified that  he  knew  just  how  everything  was  there;  that 
he  had  been  over  there  50  times.  The  claimant  was  an 
old  soldier  who  was  drawing  a  pension  for  disability 
at  the  time  of  the  action. 

AVhile  I  am  of  the  opinion  that  the  steps  to  this 
bridge  were  within  the  blue  line  of  the  canal,  and  upon 
State  property,  and  that  it  was  the  duty  of  the  State  to 
keep  this  bridge  and  steps  in  a  safe  condition,  and  that 
it  had  failed  in  its  duty  in  that  regard,  yet  I  think  the 
claim  should  be  dismissed,  for  the  reason,  that  the 
claimant  admits  that  it  was  light  so  that  he  could  see; 
that  he  knew  how  everything  was  there ;  that  he  had 
been  over  it  50  times;  that  there  was  another  walk  on 
the  same  bridge  that  he  could  have  crossed  if  he 
thought  this  walk  dangerous ;  and  I  am  of  the  opinion 
that  he  assumed  whatever  risk  there  was  with  full 
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knowledge  of  the  fact,  and  that  he  cannot  recover  for 
the  injuries  received. 

EoDENBECK,  J.  The  claimant  was  injured  July  8, 
1908,  by  slipping  and  falling  from  the  top  step  formiag 
the  approach  to  the  upper  side  cut  bridge  over  the 
Erie  canal,  at  the  foot  of  Twenty-third  street  in  the 
city  of  "Watervliet.  The  approach  to  the  bridge  where 
he  fell  consists  of  three  stone  steps,  and  the  claim  is 
that  the  upper  step  had  become  worn  smooth  and  de- 
pressed and  was  not  protected  by  a  railing  and  that  the 
conditions  were  such  and  had  existed  so  long  that  the 
State  must  be  charged  with  notice.  The  top  step,  in- 
stead of  being  level,  sloped  to  the  south  one  and  one- 
half  inches,'  and  was  worn  smooth  about  the  depth  of 
an  inch.  The  claimant  was  a  man  75  years  of  age, 
very  familiar  with  the  steps,  was  proceeding  carefully 
and,  although  the  injuries  were  received  at  night,  there 
was  ample  light  for  him  to  see. 

The  facts  in  the  case  bring  it  squarely  within  that 
line  of  cases  where  the  alleged  defects  were  produced 
by  natural  wear  or  natural  conditions,  and  were  so 
slight  as  not  to  constitute  actionable  negligence. 

In  Clapper  v.  Town  of  Waterford  (131  N.  T.  382), 
the  defect  consisted  of  a  hole  described  by  the  wit- 
nesses as  "  oblong,  running  lengthwise  between  two 
planks."  The  largest  estimate  of  any  witness  makes 
it  "  from  four  to  five  inches  wide,  by  ten  or  twelve  in 
length."    Judge  O'Brien  said: 

"  It  is  difficult  to  dificovar  from  the  proofs  in  the  case  an;  ground 
upon  which  the  jury  could  have  found  that  the  town  or  iU  officers  were 
gnllty  of  any  negligence  in  respect  to  this  highway."     (Page  388.) 
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In  Beltz  V.  City  of  Tankers  (148  N.  T.  67),  the  plain- 
tiff fell  upon  an  alleged  defective  stone  sidewalk. 
Judge  O'Brien  said: 

"At  the  point  in  tbie  walk  where  the  accident  occurred,  and  ti  the 
joint  where  two  of  the  Sags  were  united,  the  edges  of  the  Hbina  w«r« 
broken  off  And  the  hroken  part«  removed.  This  left  an  uncoTered  d»- 
pression  in  the  center  of  the  walk  of  the  same  depth  as  the  thickneM 
of  the  flags,  which  wa£  about  two  and  a  half  inchea.  Tha  surlaoe  are* 
of  thit  depreeaion  was  about  two  feet  and  two  inchee  in  length  b^  mtbu 
•nd  a  half  inchea  in  widtJi."     (Page  09.) 

"With  reference  to  this  alleged  defect  the  learned 
Judge  said : 

"  It  la  scarcely  neoessttrj  to  repeat  here,  what  has  often  been  said 
before,  that  a  citj  is  not  responsible  for  everj  acdd^t  that  may  hap- 
pen in  ite  Htreeta  resulting  in  peraonal  injuries.  With  the  greftteet 
vigilance  and  the  utmost  foresight  there  will  still  be  accidents  for  which 
no  one,  in  any  legal  sense,  is  to  blame.  (Page  891,).  •  ■  • 
When  the  defect  is  of  such  a  character  that  reasonaUe  and  prudent 
men  may  reasonably  differ  as  to  whether  an  accident  could  or  should 
hare  been  reasonably  anticipated  from  its  existence  or  not,  then  the 
case  is  generally  one  for  the  jury;  but  when,  as  in  this  case,  the  defect 
i*  so  slight  that  no  careful  or  prudent  man  would  reasonably  anticipate 
any  danger  from  its  existence  but,  still,  an  accident  happens  wbi<A 
could  hare  been  gusrded  against  by  the  exercise  of  exiraordi  naiy  care 
and  foresight,  the  question  of  the  defendant's  responsibility  is  one  of 
law.  •  •  •  jf  the  existence  of  such  a  defect  is  to  be  deeuMd 
evidence  of  negligence  on  the  part  of  a  city,  then  there  is  scarcely  any 
street  in  any  city  that  is  reBsouably  safe  within  the  rule,  and  whol 
accidents  occur  the  municipality  must  be  treated,  practically,  as  an 
insurer  agajnet  accidents  in  its  atrcets.  The  law  does  not  preecrlbe  ■ 
measure  of  duty  so  impossible  of  fulGllment  or  a  rule  of  liability  so 
unjust  and  severe.  It  imposes  upon  municipal  corporations  the  du^ 
□f  guarding  against  such  dangers  as  can  or  ought  to  be  anticipated 
or  foreseen  in  the  exercise  of  reasonable  prudence  and  care.  But  when 
an  incident  happens  by  reason  of  some  slight  defect  from  which  danger 
was  not  reaAonobly  to  be  anticipated,  and  which,  according  to  common 
experience,  was  not  likely  to  happen,  it  is  not  chargeable  with  negli- 
gence."    (Pages  70-71.) 

In  Getzof  v.  City  of  New  York  (51  A.  D.  450),  a 
judgment  for  the  defendant  was  affirmed  where  the 
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defect  consisted  of  a  diamond  shaped  depression 
twelve  inches  by  six  inches  in  area,  and  from  two 
inches  to  three  inches  in  depth,  caused  by  a  piece  of 
flagging  having  been  broken  and  then  removed  or 
forced  into  the  ground.  In  Corson  v.  City  of  New 
York  (78  A.  D.  481),  the  defect  consisted  of  a  depres- 
sion, the  maximum  depth  of  which  was  two  and  three- 
fourths  inches  which  decreased  to  one  and  one-half 
inches  at  the  outer  edge  of  the  depression  and  to  zero 
at  the  inner  edge  thereof,  and  a  judgment  for  the 
plaintiff  was  reversed.  In  Hamilton  v.  City  of  Buffalo 
(173  N.  Y.  72),  there  was  a  "  depression  thirty-four 
inches  long,  about  twelve  inches  wide  and  in  the  form 
of  a  V.  It  was  about  four  inches  deep."  Judge 
Haight  said: 

"The  law  imposes  upon  the  municipality  tlie  duty  of  guarding  against 
such  dangers  as  eim  or  ouglit  to  be  anticipetod  or  foreseen  in  the 
eiertisB  of  reasonable  prudence  nnd  care,  but  wlien  an  accident  liap- 
pens  by  reason  of  some  sliglit  defect  from  which  danger  was  not 
reasonably  to  be  anticipated  as  liliely  to  happen,  it  is  not  chargeable 
with  negligence."     (Page  76.) 

In  Schall  v.  City  of  New  York  (88  A.  D.  64),  the  de- 
fect consisted  of  a  depression  in  the  sidewalk  four 
feet  long,  eleven  inches  wide  and  three  and  one-half 
inches  deep,  which  had  existed  for  several  years,  and 
was  held  not  to  constitute  actionable  negligence.  In 
Butler  V.  Villafje  of  Oxford  {186  N.  Y.  444),  the  plain- 
tiff stumbled  and  injured  herself  upon  the  elevated 
edge  of  a  stone  walk  where  it  adjoined  a  dirt  walk. 
Judge  Hiscock  said : 

"The  surfaces  of  tbe  atone  and  adjoining  dirt  sidewalk  were  not 
flush  at  their  junction,  the  surface  of  the  former  rising  above  that  of 
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the  latter  by  «.  dietanoe  of  about  two  inchea  and  a  half  in  tha  oentar 
and  aboot  five  inchea  upon  the  outer  edge  of  the  walk.  ■  ■  ■ 
Weighing  the  facta  here  presented,  we  think  it  would  be  altogeUtBT  too 
burdenHome  a  rule  it  we  should  allow  a  village  like  this  defendant  to 
be  held  liable  for  «o  insigniftcant  a  Mait  as  is  here  eonipl»ined  of." 
(Pages  446,  447.) 

The  alleged  defect  in  tMs  claim  is  not  as  great  as 
in  the  cases  above  selected  from  a  large  number  of  a 
similar  character,  and  is  so  slight  as  to  be  noticeable 
only  upon  close  inspection.  No  danger  coiild  reasona- 
bly be  anticipated  from  so  slight  a  defect,  and  to 
charge  the  State  with  negligence  in  this  claim  would 
impose  a  rule  of  extraordinary  instead  of  ordinary 
care  npon  it,  and  particularly  make  it  an  insurer  of  the 
condition  of  its  bridge  approaches.  No  such  rule  is 
imposed  upon  it  by  law  and  to  appreciate  the  harsh- 
ness of  invoking  such  a  rule  it  is  only  necessary  to  ob- 
serve in  an  hour's  walk  upon  a  public  highway  defects 
as  extensive  as  the  one  complained  of  in  this  claim 
upon  which  a  liability  could  be  predicated  were  the  rule 
one  other  than  the  exercise  of  ordinary  care  and  vig- 
ilance. The  claimant  seeks  to  magnify  the  alleged 
defect  and  to  take  the  claim  out  of  the  rule  of  the 
above  cases  by  showing  that  others  had  fallen  upon 
the  same  step  before  the  accident  to  claimant,  but  it 
does  not  appear  what  the  weather  conditions  were  at 
those  times,  and  the  evidence  is  not  sufiBcient  to  charge 
the  State  with  knowledge  of  a  dangerous  condition. 
The  evidence  upon  this  point  is  too  general  to  take  tBe 
claim  out  of  the  line  of  cases  above  cited  and  the  claim 
should,  therefore,  be  dismissed. 
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MuBBAY,  J.  This  is  a  claim  to  recover  upwards  of 
$10,000,  for  injaries  alleged  to  have  been  sustained  by 
the  claimant  by  reason  of  the  State  maintaining  a 
bridge,  known  as  the  Upper  Side  Cut  Bridge,  over  the 
Erie  canal  on  Broadway,  near  Twenty-third  street,  in 
the  city  of  Watervliet,  and  in  failing  to  provide  said 
bridge  with  suitable  approaches  and  railings. 

The  bridge  in  question  is  above  the  grade  of  the  oon- 
tiguons  street.  There  are  three  stone  steps  from  the 
sidewalk  of  the  street  to  the  sidewalk  on  the  bridge. 
These  steps  are  two  feet  and  three  inches  long,  and  of 
proper  width  and  height.  The  top  step  is  part  of  the 
bridge  sidewalk;  it  was  worn  smooth  and  was  some- 
what broken.  This  top  step  was  not  even  but  inclined 
to  the  street  sidewalk,  about  one  and  one-half  inches, 
and  was  worn  to  the  depth  of  about  one  inch.  There 
was  no  guard  rail  or  protection  on  the  right-hand 
side  of  the  steps  as  one  descended  them  to 
the  street  sidewalk.  The  bridge  is  also  used  by  a 
trolley  car  company,  who  have  laid  two  tracks 
upon  it  for  the  operation  of  their  ears.  There 
was  another  sidewalk  on  the  opposite  side  of  the 
bridge,  which  was  unobstructed,  open  for  pedestrians, 
and  accessible  to  the  claimant  on  the  night  in  question, 
and  which  he  could  have  used  had  he  deemed  the  side- 
walk he  chose  dangerous.  This  bridge  is  the  continu- 
ation of  a  street,  which  is  one  of  the  busiest  thorough- 
fares, and  one  of  the  most  traveled  streets  In  the  city 
of  "Watervliet.  The  bridge  and  these  steps  have  been 
in  the  condition  described  for  many  years. 

Some  evidence  was  given  for  the  claimant,  tending  to 
show  that  other  persons,  prior  to  the  claimant's  acei- 
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dent,  had  slipped  upon  the  stone  in  qaestion.  One  wit- 
ness testified  that  she  had  slipped  on  this  top  stone,  or 
step,  twice.  The  first  time,  twelve  or  thirteen  years 
ago,  and  the  second  time,  six  or  seven  years  ago.  It 
was  not  claimed  she  sufifered  any  injury  on  either  of 
these  occasions.  The  evidence  of  the  second  witness 
who  testified  that  he  saw  :Qve  or  six -^  four  or  five, 
unnamed  persons  slip  or  fall  daily  on  this  stone 
(pp.  60,  62,  63-65),  will  probably  fall  within 
the  criticism  of  Judge  Hiscoek,  respecting  such 
statements,  in  his  opinion  in  Gastel  v.  N.  Y.  City  (194 
N.  T.  17-18).  It  was  not  proved,  however,  that  one 
of  these  numerous  uunamed  persons  sustained  any 
injury  by  their  alleged  slipping  on  this  step,  and  if  so 
great  a  number  of  persons  slipped  on  this  step  with- 
out injury,  the  defect  could  not  have  been  very  serious 
or  dangerous.  This  evidence  simply  proves  the  fact 
that  one  witness,  now  a  young  woman,  slipped  upon 
this  stone,  without  injury,  twelve  or  thirteen  years 
ago,  and  six  or  seven  years  ago.  I  think  that  these 
occurrences  happening  so  long  before  the  claimant's 
injury,  are  too  remote  to  have  much  weight  in  de- 
termining tbe  liability  of  the  State. 

The  age  of  the  claimant  at  the  time  of  the  ^ident 
was  seventy-five  years.  He  was  a  veteran  of  the  late 
Civil  War,  and  was  drawing  a  pension  from  the  gov- 
ernment for  disability. 

The  accident  happened  about  ten  o'clock  in  the  night 
of  July  8,  1908.  The  claimant  was  returning  from  a 
meeting  of  the  G.  A.  B.  Post,  accompanied  by  another 
companion  member.    He  testified  that  he  went  up  the 
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6ame  steps  and  over  the  same  side  of  tlie  bridge  and 
sidewalk  on  bis  way  to  tbe  post  meeting.  Tbat  be  bad 
been  over  this  bridge  and  steps  fifty  times,  and  that 
there  was  another  sidewalk  on  the  opposite  side  of 
this  bridge,  which  he  could  have  taken  had  he  consid- 
ered this  sidewalk  and  steps  dangerous.  That  he  knew 
tbe  condition  and  how  everything  was  there.  He  also 
testified  that  on  his  return  from  the  post  meeting,  he 
went  on  the  bridge  going  in  a  southerly  direction.  It 
was  light  so  he  could  see,  and  when  he  got  to  this  top 
step,  hereinbefore  described,  at  the  south  end  of  the 
bridge,  be  slipped  on  it  and  fell,  or  was  thrown  to  tbe 
sidewalk  of  tbe  street,  and  suffered  the  injuries  which 
he  described  in  his  evidence.  His  companion,  who  was 
with  him,  passed  down  the  steps  in  safety. 

Upon  this  state  of  facts  the  claimant  asks  recovery 
from  the  State.  I  don't  think  he  can.  Let  us  state 
seriatum  the  rules  of  law  applicable  to  each  aspect  of 
the  case  at  bar. 

Where  there  are  two  ways,  equally  as  convenient, 
one  fraught  with  peril,  and  the  other  safe  or  less  haz- 
ardous, and  one  voluntarily  chooses  the  dangerous 
way,  he  assumes  the  risk  of  the  danger  and  the  peril 
he  seeks,  and  in  case  of  injury  therefrom,  he  cannot 
recover. 

There  was  another  sidewalk  on  the  opposite  side  of 
this  bridge,  which  was  open  to  the  claimant  on  the 
night  in  question  and  by  which  he  could  have  safely 
crossed  had  he  chosen  it. 

In  Patterson  v.  Hedden  &  Sons  (90  N.  Y.  Supp. 
1069),  the  court  applied  tbe  rule: 
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"That  when  a  person  baling  the  choice  of  two  ways,  one  of  which  ■• 
perfectly  safe  and  the  other  of  which  is  the  aubject  to  risk  and  danger 
voluntarily  choossB  the  latter  and  ia  injured,  he  ia  guilt;  of  contribu- 
tory negligence  and  cannot  recover." 

(See  also:  Burk  v.  General  Electric,  89  Hun  498; 
Whalen  v.  Gaslight  Co.,  151  N.  Y.  70;  Caven  v.  Troy, 
32  A.  D.  154.) 

In  Dubois  v.  Kingston  (102  N.  T.  219),  the  plaintiflE 
at  the  time  of  the  accident  was  running  to  a  fire,  gas 
lights  were  burning  in  the  postoffice,  and  the  street 
lights  were  lighted.  There  was  abundant  room  for  the 
plaintiff  to  pass  on  the  sidewalk  —  he  was  well  ac- 
quainted with  the  location  and  the  stepping  stone  over 
which  he  fell  had  been  there  for  several  years.  Held, 
the  plaintiff  was  chargeable  with  negligence. 

Where  one  knows  of  a  danger  and  voluntarily  ex- 
poses himself  to  it,  he  cannot  recover  if  injury  ensues 
from  such  voluntary  exposure ;  and  when  one  knows  of 
a  defect  likely  to  do  injury,  he  must  use  reasonable  and 
proper  care,  commensurate  to  the  occasion,  to  avoid 
harm  and  mischief  from  the  same. 

The  claimant  was  conversant  with  the  condition  of 
these  steps ;  he  had  ascended  them  safely  in  going  to 
the  post  meeting ;,  he  had  been  over  them  fifty  times. 
There  were  lights  so  he  could  see  on  the  night  of  the 
accident  when  he  and  his  companion  returned  over  the 
bridge;  he  was  looking  to  see  where  he  was  going  and 
he  knew  just  how  everything  was. 

Beach,  in  his  work  on  Contributory  Negligence,  lays 
down  the  general  rule : 

"  Where  one  knowing  the  danger  temporarily  forgets  it,  and  in  con- 
lequfoice   suffeTB,   his   forg^tfutness  will    not   avail   him   as    an   excuse. 
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Whftt  he  knew  he  must  remember  at  hi«   peril,  and  not  to  remember 
ia  contributory  negligence  if  it  occasion  the  injury." 

[5m  Oomm«ntarie*  on  Neg.,  Thompson,  vol.  6,  JE  0266,  6396.) 

One  who  knows  of  a  danger  and  voluntarily  exposes 
himself  to  it,  is  precluded  from  recovery  for  injuries 
Bustained.    {Roe  v.  Crimmms,  10  Misc.  7H.) 

One  who  knows  of  a  defect  in  a  sidewalk  is  guilty  of 
contributory  negligence  if  he  does  not  use  reasonable 
and  proper  care  to  avoid  injury  from  the  same.  ■  Or- 
dinarily, where  a  person  has  knowledge  of  the  exist- 
ence of  a  defect  in  highway  or  sidewalk  and  goes  over 
the  highway  or  sidewalk  paying  no  regard  to  the  de- 
feet,  and  is  injured,  that  circumstance  of  itself  is  evi- 
dence of  neglect  on  his  part.  If  one  goes  along  entirely 
regardless  of  the  general  defective  condition  of  the 
sidewalk,  paying  no  attention  to  it,  he  would  be  charge- 
able with  negligence.  (Neven  v.  Rochester,  76  N.  Y. 
619,  620;  Koch  v.  Edgewater,  14  Hu.i  544.) 

In  Collins  V.  Mooney  (25  A.  D.  187),  it  was  held: 
That  the  plaintiff,  who  was  a  frequent  customer  in  the 
defendant's  store,  with  the  surroundings  of  which  she 
was  familiar,  fell  from  a  platform  in  front  of  the 
store  which  was  two  and  one-half  inches  above  the 
sidewalk;  the  construction  of  the  sidewalk  not  being 
shown  to  be  dangerous,  she  could  not  recover  damages 
for  the  injuries  sustained. 

In  O'Dwyer  v.  O'Brien  {13  A.  D.  540),  the  plaintiff 
knowing  the  condition  of  the  planking  over  which  she 
fell,  it  was  held  that  she  was  chargeable  with  contribu- 
tory negligence  and  could  not  recover. 

Plaintiff,  suing  for  an  injury  received  from  a  defec- 
tive sidewalk,  must  prove  the  absence  of  negligence  on 
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his  part.  In  such  case  the  plaintiff  is  bound  to  use 
more  than  ordinary  care  in  passing  over  the  defec- 
tive place,  and  must  give  proof  of  the  exercise  of  such 
care.  {Neddo  v.  Ticonderoga,  77  Hun  524;  Halloway 
V.  LockpoH,  54  Hun  153;  Kittle  v.  Tnrl,  13  Misc.  156.) 

The  plaintiff  was  bound  to  show  affirmatively  that 
she  used  the  care  and  caution  that  an  ordinarily 
prudent  person  would  have  used  under  the  conditions 
shown  to  have  existed.  And  it  not  appearing  that  she 
took  any  precautions  to  observe  the  condition  •  •  • 
which  she  knew  existed,  held :  She  could  not  recover. 
{Keating  v.  Metropolitan  R.,  105  A.  D.  362.) 

In  William  v.  Port  Leyden  (62  A.  D.  490),  the  plain- 
tiff was  injured  by  falling  off  a  bridge,  the  condition 
of  which  she  was  familiar  with;  the  guard  rail  on  the 
side  of  the  bridge  had  been  off  for  two  years.  Held, 
she  was  precluded  by  contributory  negligence  from 
recovering  damages  against  the  village,  even  though 
the  defendant  was  guilty  of  negligence.  (McGuire  v. 
Board,  58  A.  D.  388;  Anderson  v.  Cuban  88.  Co.,  13 
A.  D.  218.) 

No  presumption  of  the  freedom  from  contributory 
negligence  arises  from  the  accident. 

The  presumption  that  the  streets  of  a  city  are  safe 
has  no  application  when  the  danger  or  defect  is  known 
and  obvious,  and  the  absence  of  contributory  negli- 
gence on  the  part  of  the  plaintiff,  must  be  proved. 
(Weston  V.  Troy,  1S9  N.  Y.  281;  Whalen  v.  Gaslight 
Co.,  151  N.  Y.  70;    Kilbride  v.  Cent.  R.,  17  A.  D.  177.) 
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Where  a  defect  is  not  obviously  or  inherently  or  pal- 
pably dangerous,  and  has  been  in  use  for  Buch  a  length 
of  time  as  not  to  cause  apprehension  to  a  reasonably 
prudent  man  that  its  continued  use  will  cause  mischief, 
it  may  be  continued  to  be  used  without  an  implication 
of  negligence.  And  the  fact  that  it  has  been  used  for 
such  considerable  period  by  many  persons  without 
barm,  may  be  considered  in  determining  whether  it 
was  negligence  or  not  in  continuing  its  use.  (String- 
ham  V.  Hilton,  HI  N.  Y.  188;  Favro  v.  Troy  Bridge, 
4  A.  D.  241;  Hughes  v.  Steamboat  Co.,  11  Misc.  65.) 

In  Dubois  v.  Kingston  (102  N.  Y.  219),  it  was  held: 

"  The  placing  of  a  stepping  stone  of  ordinary  siM  and  proper  con- 
struction, in  ft  eonvenient  place  at  the  edge  of  ai  sidewalk  in  front  of 
a  public  building  in  a  city  •  ■  ■  ia  not  such  on  obetmction  as 
will  charge  a  municipal  corporation  with  negligence  for  allowing  it  to 
remain;  and  the  fact  that  other  persons  had  been  injured  by  falling 
over  the  same  stone  does  not  of  itself  establish  that  it  was  improperly 
placed,  or  that  it  was  necessarily  of  such  a  dangerous  character  as  to 
require  the  city  authorities  to  remove  it.  (iSee  Hubbell  v.  i'onkara, 
104  N.  Y.  434;  Dongan  v.  Champlaia  Transportation  Co.,  56  N.  Y.  1-2; 
Loftaa  V.  Union  Ferry  Co.,  84  N.  Y.  455.) 

The  bridge  in  question  is  one  of  the  most  used  in  the 
city  of  Watervliet.  The  bridge  and  the  steps  men- 
tioned have  been  in  the  condition  described  for  years, 
—  thousands  of  pedestrians  have  crossed  the  bridge 
and  been  up  and  down  these  steps  —  and  no  proof  was 
given  of  any  one  being  injured  on  or  by  them. 

If  the  defect  was  not  so  obviously  dangerous  that 
one  would  reasonably  anticipate  accidents  would  occur 
therefrom,  or  such  a  defect  that  common  experience 
would  naturally  suggest  that  injury  was  likely  to  be 
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caused  by  it,  there  is  no  liability.  The  question  is: 
Was  the  character  of  the  defect  such  that  injuries  to 
travelers  might  reasonably  be  expected  from  it!  (See 
Sherman  &  Eedfield  Neg.  5  Ed.  1898,  §  367,  and  other 
test  writers.) 

The  top  step,  in  the  case  at  bar,  was  a  broad  flat 
stone*  It  had  been  worn  smooth  and  slanted  toward 
the  street  sidewalk  one  and  one-half  laches.  It  had 
been  worn  or  gouged  out  to  the  depth  of  one  inch. 
The  claimant  had  been  up  and  down  the  steps  many 
times  in  safety,  and  on  tbe  night  in  question  had  as-  - 
eended  them  without  injury,  and  his  companion,  at 
the  time  of  tbe  accident,  descended  them  without 
mishap. 

I  think  this  must  be  regarded  as  trivial,  not  a  radi- 
cal defect. 

The  courts  have  held  that 

"A  municipal  corporation  is  not  chargea-ble  with  n^ligence  where 
an  accident  nbicli,  according  to  cammon  experience  was  not  likel;^  to 
happen,  happens  to  a  traveller  by  reason  of  Borne  alight  defeet  in  a 
street,  from  which  danger  was  not  reasonaiil;  to  be  anticipated."  BeUx 
V.  Yonkers.  148  N.  Y.  87.  (See  Eamilton  v.  Buffalo,  173  N.  Y.  12; 
SIrutt  V.  B'klyn  B.,  18  A.  D.  134;  O'Dun/er  v.  (ySrien,  13  A,  D.  570; 
Btringham  v.  Hilton,  111  N.  Y.  188.) 

Two  recent  decisions  of  the  Court  of  Appeals  are  so 
apropos  of  the  ease  before  me  that  I  may  be  pardoned 
for  quoting  from  them  quite  extensively. 

In  Butler  v,  Oxford,  186  N.  Y.  444,  it  was  held: 

"  Where  it  appears  that  at  the  junction  of  a  stone  and  dirt  aide-walk, 
the  surface  of  the  former  walk  was  higher  than  that  of  the  latter  by 
about  two  and  one-half  inches  iu  the  center  and  by  about  five  iocbes 
at  the  edge  of  the  walk,  it  must  be  held  that  this  was  too  slight  a 
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defect  to  nutain  an  action  agaiiut  the  Tillage  for  negligence  in  behalf 
of  ft  traveller  who  had  climbed  over  the  projecting  edge  and  was 

injured." 

Judge  Hiseock,  in  writing  the  learned  opinion  of  the 
court,  says : 

"  plaintiff  had  been  in  attendance  upon  a  circus,  and  in  the  evening, 
when  it  waa  dark  and  rainy,  approached  over  the  dirt'walk  toward  the 
stone  oue,  and  in'  Bome  manner  stumbling  againat  the  projecting  edge 
of  the  Btoue,  fell  and  met  with  her  accident.  There  were  electric  lights 
in  the  vicinity,  which  threw  their  light  upon  the  Ajine  and  enabled 
plaintiff  to  see  it  and  observe  that  she  was  approaching  and  would 
soon  he  upon  it.  There  not  only  was  no  evidence  that  anjibody  else 
had  ever  stumbled  at  this  point,,  but  on  the  other  hand,  there  was  evi- 
dence of  the  use  of  this  walk  by  a  large  number  of  people  at  about 
the  same  time  when  plaintiff  fell,  ajid  also  of  general  use  by  the  public 
at  other  timee  without  any  resulting  aooident.  A  munidpality  iB 
not  an  insurer  and  is  not  expected  to  uaintaiu  walks  and  atreeta  in 
such  an  absolutely  perfect  condition  as  to  render  an  accident  impos- 
sible, but  is  expected  to  use  reasonable  care  and  prudence  in  detecting 
and  remedying  any  defeot  which  it  might  be  fairly  anticipated  would 
be  dangerous  and  liable  to  cause  an  accident.  (446.)  *  •  •  Ordi- 
nary obaervation  teaches  us  that  it  would .  be  practically  impossible 
by  the  expenditure  of  any  reasonable  amount  of  money  to  prevent  the 
existence  in  a  municipality  of  such  trifling  imperfections  as  this  one. 
*  *  *  Then,  too,  the  opinion  which  it  must  be  assumed  the  village 
authorities  held  that  this  situation  was  not  dangerous,  was  conflrmed 
by  the  experiem^  of  the  public  in  using  the  walk.  •  •  *  They  had 
a  right  to  take  into  account  and  be  influenced  by  the  experience  of  the 
general  |Mt>lic  in  using  this  walk  without  any  mishap." 

In  Gastel  v.  A^.  Y.  City  (194  N.  Y.  15),  the  plaintiff 
was  injured  by  tripping  upon  a  sidewalk,  the  average 
difference  in  level  between  two  adjoining  stones  for  the 
width  of  the  walk,  being  about  one  inch.  There  was 
no  space  under  the  upper  edge  in  which  the  foot  might 
catch  and  the  walk  was  not  otherwise  out  of  repair. 
Evidence  was  admitted  that  other  people  had  been 
tripped  and  fallen  at  the  same  point;  held,  that  it 
would  be  disregarding  settled  principles  of  liability  to 
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permit  plaintiff  to  recover.  Judge  Hiscock,  speaking 
for  the  court,  states  this  ease  would  be  controlled  by 
the  decision  in  Butler  v.  Oxford,  were  it  not  for  the 
fact  that  in  this  ease  there  was  evidence  that  other 
people  had  been  tripped  by  the  alleged  obstruction; 
and  then  discusses  the  effect  of  the  evidence  as  .to 
previous  accidents,  and  says,  page  18 : 

"  Where  an  alleged  defect  or  obstruction  ia  of  aucli  a  clmraeter  that 
it  possibly  may  be  made  the  basis  of  an  action  for  negligHiice,  and  the 
question  is  debatable  wluch  way  the  decisiuii  sliall  go,  evidence  of  prior 
accidents  verj  well  may  bo  received  and  utilized  for  the  purpose  of 
showing  that  tested  by  actual  experience  it  baa  proved  dangerous  and 
naturally  calculnted  to  cauae  aci^iilcnte.  This  evidence  of  accidents 
cannct,  however,  be  aufficJeiit  of  itself  to  Buatain  a  charge  of  negligence 
and  to  Lay  tlic  foundation  for  damages  beciiuBc  of  the  maintenance  of 
some  particular  construction  of  povements,  sidewalks  or  buildings. 
There  must  be  evidence  of  audi  a  fundamental  condition  of  the  thing 
under  scrutiny  as  will  at  least  permit  the  inference  that  the  party 
oomplajned  of  haa  failed  to  discharge  the  duties  rcnaonably  and  fairly 
imposed  on  him  by  law.  If  the  full  dosoription  of  the  alleged  defoct 
shows  that  it  waa  of  suiib  a  trivial  character  that  it  was  not  naturally 
dangerous  aJid  must  at  raoat  inevitably  occur  in  the  many  street  miles 
of  a  city  unless  a  grievously  bur'letisome  ilegree  of  care  and  expense  Is 
to  ba  exacted,  a  recovery  will  not  he  allowed  even  though  witnesses  have 
testified  to  prior  accidents.  The  familiar  rule  of  danmtin  absque  injuria 
will  be  applied,  and  travellera'  mishaps  will  be  charged  to  their  own 
carelessness  or  to  unavoidable  mischance  rather  than  ttie  treasury  of 
the  city.  We  think  we  may  take  judicial  notice  of  the  taiit  ■  •  •  * 
that  there  is  eenrcety  a  rod  in  the  streets  of  any  city  in  which  there 
may  not  be  discovered  some  little  uiievenness  or  irregularity  in  side- 
walks, curbs  or  pavements.  •  '  •  Ordinarily  they  oause  no  diffl- 
cultiea,  and  it  would  require  a  vn'«t  e.'cpcndilure  of  money  to  remove 
them  all." 

For  the  reasons  above  set  forth  and  under  the  au- 
thority of  the  cases  cited,  I  am  of  opinion  that  the 
State  was  not  guilty  of  actionable  negligeace;  that  the 
claimant  was  guilty  of  contributory  negligence  and 
that  the  claim  should  be  dismissed. 
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Town  op  Whitebtown,  Claimant,  v.  The  State  of  New 
York. 

Claim  No.  9381. 

GlBim  for  Negligence  in  Failing  to  Keep  Clear  of  Ice  the  Arches  of 
an  Aqueduct  oTer  the  Oriskany  Creek  in  the  Village  of  Oriskany. 

Where  a  claim  for  negligence,  in  allowing  an  aqueduct  to  leak  and 
fill  up  the  RTcheB  over  a  creek  with  accumulation  e  of  ice,  reats  upon  a 
notice  given  to  an  officer  of  the  8tate  of  the  conditioni,  no  recovery  can 
be  had  where  it  appears  that  hat)  the  officer  acted  promptly  upon  the 
receipt  of  the  notice,  the  damages  would  have  happened  despite  any- 
thing that  the  State  could  h&ve  done. 

In  an  actjon  hy  a.  town  to  recover  the  value  of  a  bridge  which  formed 
a  part  of  its  public  highway  over  a  stream,  it  appeared  t^t  the  Erie 
canal  crossed  this  stream  upon  an  aqueduct  about  two  hundred  feet 
north  and  diowu  sbream  from  tbe  highway  bridge;  that  just  north  and 
down  stream  from  the  hi^way  bridge  a  trolley  company  had  con- 
■truetad  a  tiridga;  that  there  were  three  spana  under  the  highway 
bludgs  and  one  pier  under  the  bridge  of  tbe  trolley  company,  but  QOt 
opposite  any  pier  under  the  highway  bridge;  that  there  were  four 
spans  of  about  sixteen  feet  deep  under  the  aqueduct  of  the  canal;  that 
Uiere  was  some  water  in  the  canal  which  had  leaked  through  the 
aqueduct  and  formed  ice  under  the  aqueduct  nearly  Blling  the  openings 
with  ice;  that  it  was  the  custom  of  the  canal  authoritis  to  cut  out 
the  openings  under  the  aqueduct  nnd  tree  them  from  ice  about  Uie  Brat 
of  March  each  year;  that  about  the  12th  of  February,  1907,  the  canal 
supar intend ent  of  that  division  was  notified  that  the  archee  under  the 
aqueduct  were  filled  with  ice ;  and  the  superintendent  replied  that  they 
were  uaually  cleaned  out  about  tbe  Urst  of  Maroh  before  tbe  spring 
frnhet;  that  it  would  take  from  a  week  to  ten  days  to  clear  the  archee; 
that  on  the  16th  of  February,  1907,  three  days  later,  there  was  an 
uuuKual  and  unncpected  flood  which  raised  the  water  in  the  stream  to 
an  unusual  height,  and  the  ice  in  the  stream  broke  up  anA  cams  down 
in  large  quantities  against  tlic  highway  bridge,  lifting  it  from  its  piers 
and  carrying  the  bridge  away  and  destroying  it ;  that  there  was  an 
ice  gorge  that  had  formed  aibove  the  bridge  some  half  to  three-quarters 
of  a  mile  whid  cnme  down  with  the  flood,  striking  tbe  bridge. 

HeM,  that  the  fact  that  the  Ice  was  not  removeil  from  the  openings 
under  Uie  aqueduct  after  tiie  notice  to  the  superintendent  wm  not  tbe 
cause  of  the  damage,  and  that  the  faets  did  not  show  negligence  on  the 
part  of  the  State. 

(Decided  SepUmber  27,  1909.) 
17 
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The  town  of  Wbitestown  was  the  owner  of  a  bridge 
across  the  Oriskany  creek  in  the  village  of  Oriskany. 
The  creek  flows  into  the  Mohawk  river  and  the  Erie 
canal  is  carried  across  the  creek  below  the  bridge  by 
means  of  an  aqueduct  having  a  series  of  arches.  About 
150  feet  up  stream  from  the  aqueduct  the  Utica  and 
Mohawk  railroad  crosses  the  creek  upon  a  bridge  ad- 
joining which  on  the  south  is  the  bridge  in  question 
which  it  is  claimed  was  destroyed  through  the  negli- 
gence of  the  State  in  allowing  the  arches  of  the  aque- 
duct to  become  filled  with  ice,  causing  the  water  and  ice 
to  accumulate  back  of  them  hindering  the  discharge  of 
the  water  and  ice  when  the  ice  broke  up  February  15, 
1908. 

William  A.  Matteson,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General  and  Daniel 
E.  Brong,  Deputy  Attorney-General,  for  the  State. 

Swift,  J.  The  claimant  herein  seeks  to  recover 
damages  for  a  highway  bridge  of  the  town  which  it  is 
claimed  was  destroyed  on  February  15, 1907,  by  reason 
of  the  negligence  of  the  State.  This  bridge  crossed 
Oriskany  creek  at  the  village  of  Oriskany,  N.  Y.,  jnst 
south  of  a  bridge  of  a  trolley  railroad  company,  and 
within  a  few  feet  of  the  same.  About  150  feet  below 
the  railroad  bridge,  and  to  the  north  of  the  railroad 
and  highway  bridge,  the  State  had  constructed,  and 
for  many  years  maintained  an  aqueduct  which  carried 
the  Erie  canal  over  Oriskany  creek  at  that  point. 
There  were  three  spans  of  the  highway  bridge,  and  one 
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pier  under  the  railroad  bridge,  but  not  opposite  any 
pier  under  the  highway  bridge;  thus  making  three 
piers  in  the  creek  at  the  highway  and  railroad  bridges. 
There  were  four  spans  under  the  aqueduct,  averaging 
about  16  feet.  There  was  some  water  in  the  canal,  and 
the  water  running  through  the  aqueduct  had'  formed 
into  ice  under  the  aqueduct  and  the  openings  under  the 
aqueduct  were  nearly  filled  with  ice. 

On  the  15th  of  February,  1907,  there  was  a  very  un- 
usual flood  which  raised  the  water  in  the  creek  to  an 
unusual  height  and  the  ice  in  the  creek  broke  up  and 
came  down  stream  in  large  quantities  and  carried 
away  and  destroyed  the  highway  bridge. 

The  claimant  contends  that  had  the  ice  been  cut  out 
of  the  openings  under  the  aqueduct  previous  to  the 
flood,  to  allow  the  water  and  ice  to  pass  under  the 
I'qneduct,  the  bridge  would  not  have  been  carried  away 
and  destroyed. 

Counsel  for  claimant  states  at  pages  44  and  45  of 
the  stenographer's  minutes,  that  the  claim  of  negli- 
gence against  the  State  was  based  upon  the  fact  that 
the  State  neglected  to  cut  out  the  ice  under  the  aque- 
duct after  what  claimant  says  was  a  notice  to  the 
superintendent  of  that  division  of  the  canal  given  on 
the  12th  of  February,  1907. 

The  only  attempt  to  show  notice  of  the  condition  of 
the  aqueduct  to  the  officers  of  the  State  was  shown  by 
the  witness,  Salisbury,  who  says  that  he  saw  Mr.  Steel, 
who  was  a  bank  watch  along  the  canal  during  naviga- 
tion periods.  Salisbury  says,  "  Steel  came  into  my 
molding  room  at  Oriskany  and  I  told  him  I  thought  the 
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aqueduct  ought  to  be  cut  out,  or  there  would  be  trouble 
on  the  other  side,  and  Steel  said,  that  he  had  told  the 
superintendent,  and  the  superintendent  said  the  first 
of  March  would  be  time  enough  to  cut  tt  out." 

This  conversation  was  February  12th,  and  th^  flood 
occurred  February  15th,  1907.  Salisbury  testified,  at 
page  12  of  the  minutes,  that  when  be  notified  Steel  it 
was  quite  cold  and  there  was  no  danger  at  that  time. 

The  claimant  seems  to  have  attached  considerable 
importance  to  the  fact  of  a  notice  having  been  given  to 
the  State  of  the  condition  of  the  aqueduct.  In  my 
judgment  it  is  not  important  whether  this  notice  was 
given  or  not,  as  the  State  was  bound  to  know  the  con- 
dition of  its  structures  and  to  properly  care  for  the 
same. 

I  am  satisfied  from  the  evidence  that  it  was  the  cus- 
tom of  the  State  to  cut  out  the  ice  under  the  aqueduct 
about  the  first  of  March,  prior  to  the  usual  time  of 
spring  floods  and  the  breaking  up  of  ice  in  the  creek. 
This  had  been  done  for  a  great  many  years  and  had 
proved  successful. 

Mr.  Steel,  one  of  claimant's  witnesses,  testified  that 
he  saw  the  superintendent  of  the  section  about  Feb- 
ruary 12th,  and  told  him  that  the  arches  were  frozen 
over,  and  he  thought  before  a  great  while  they  would 
have  to  be  cut  out,  and  that  the  superintendent  stated 
it  was  too  early,  that  he  never  cut  them  out  until  March 
1st.  Mr.  Steel  further  testified,  at  page  30,  that  when 
he  talked  with  the  superintendent  about  the  ice  under  ■ 
the  arches,  he  did  not  suppose  he  would  cut  it  out  then, 
because  they  were  usually  cut  out  about  the  first  of 
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March.  Steel  further  testified,  that  the  next  day  after 
he  spoke  to  the  superintendent,  it  began  to  rain  and 
there  was  a  very  heavy  rain  for  two  days,  and  that  on 
the  morning  of  February  15th,  the  creek  rose  very 
rapidly,  the  ice  in  the  creek  broke  up  and  came  down 
stream,  so  that  it  filled  the  creek  between  the  aqueduct 
and  the  railroad  bridge,  and  that  the  creek  for  700 
feet  above  the  railroad  bridge  was  piled  up  with  iee 
and  piled  against  the  highway  bridge. 

A  large  ice  gorge  had  formed  above  the  State  dam, 
some  half  mile  above  the  bridge  and  had  been  there  for 
several  days,  prior  to  the  15th  of  February.  Mr. 
Waterbury,  one  of  claimant's  witnesses,  testified,  that 
on  the  morning  of  February  15th  the  water  in  the 
creek  was  very  high,  and  a  large  quantity  of  water  was 
coming  down  the  raceway  leading  from  the  dam  about 
one-fourth  of  a  mile  above  the  bridge  to  his  mill,  which 
is  below  and  westerly  of  the  highway  and  railroad 
bridges.  That  he  went  up  to  the  dam  with  men  and  a 
team  to  try  and  close  some  of  the  gates  in  the  dam, 
through  which  water  was  running  into  the  raceway. 
That  he  noticed  as  he  was  going  up  the  road  that  the 
water  was  rising  in  the  creek  very  rapidly.  He  says 
they  had  just  reached  the  dam  when  he  saw  a  large 
body  of  ice  which  he  says  he  had  seen  there  a  few  days 
previous  coming  down  stream  above  the  State  dam, 
and  that  it  came  over  the  State  dam  and  down  the 
stream,  and  he  and  his  men  abandoned  their  work  and 
escaped  the  flood  by  hurrying  down  the  river  road  to 
the  village  of  Oriskany. 

There  is  no  question  from  the  evidence  but  that  the 
flood  of  February  15th  was  the  greatest  flood,  combined 
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with  the  largest  amount  of  ice,  known  in  the  Oriskany 
creek  for  years.  It  came  quickly  and  was  unexpected, 
and  this  ice  jam  one-half  mile  above  the  bridge  eonld 
not  possibly  have  been  formed  by  the  aqueduct. 

Mr.  Baer,  one  of  claimant's  witnesses,  was  near  the 
bridge  and  saw  it  when  it  was  carried  away.  He  says 
the  ice  was  a  solid  mass  extending  up  the  creek  from 
the  highway  bridge;  that  the  ice  gave  way  under  the 
aqueduct ;  that  when  the  water  went  through  under  the 
aqueduct  the  ice  between  there  and  the  bridge  went 
out,  and  when  this  ice  cleared,  the  ice  above  the  bridge 
came  down  and  lifted  the  highway  bridge  from  its 
piers,  and  that  he  saw  an  ice  flow  coming  down  the 
oreek  from  above  tlie  bridge. 

Mr.  Thomas,  another  witness  for  claimant,  says,  the 
ice  was  between  the  bridges  and  above  the  highway 
bridge,  and  it  was  a  solid  mass  of  ice,  and  that  when 
the  bridge  was  carried  away  it  went  down  stream  laid 
on  top  of  the  ice,  and  that  when  the  ice  went  out  under 
the  aqueduct,  he  could  not  see  any  difference  in  the 
water  lowering  for  twenty  minutes  to  half  an  hour,  and 
that  there  was  no  change  you  could  see  in  the  water 
for  some  time  after  the  bridge  liad  gone  dowu  under 
the  aqueduct. 

From  all  the  evidence  in  this  case,  I  am  not  at  all 
satisfied  that  the  bridge  was  carried  away  by  reason  of 
the  ice  going  out  under  the  aqueduct.  It  was  a  severe 
and  unusual  flood.  Large  bodies  of  ice  were  carried 
down  stream  from  above  the  State  dam;  it  was  piled 
up  against  tlie  highway  bridge,  and  lifted  it  from  the 
piers.    All  of  this  might,  and  probably  would  have 
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happened  had  there  been  no  obstruction  whatever 
under  the  aqueduct. 

But  conceding  that  the  iee  under  the  aqueduct  raised 
the  water  at  the  bridge  so  that  the  ice  lifted,  the  bridge 
from  its  piers,  is  that  fact  alone  sufficient  to  charge 
the  State  with  oegligeneef 

It  appears  from  the  evidence  that  it  had  been  the 
custom  for  years  to  cut  out  this  ice  about  the  first  of 
March,  according  to  the  best  judgment  of  the  superin- 
tendent, and  it  bad  been  successful  in  preventing  any 
trouble  for  years.  The  superintendent  was  informed 
February  12th  that  the  ice  would  have  to  be  cut  out 
before  a  great  while.  It  was  then  eold  weather  and 
no  danger  was  anticipated.  It  appears  from  the  evi- 
dence  that  it  takes  from  ten  days  to  two  weeks  to  cut 
out  the  iee.  The  next  day  after  receiving  the  informa- 
tion it  began  to  rain,  and  the  flood  came  on  the  third 
day  after.  There  was  no  time  to  cut  out  the  ice  before 
the  flood  came  if  the  work  had  been  commenced  when 
the  superintendent  was  notified  of  its  condition. 

The  superintendent  was  acting  in  good  faith  and  ac- 
cording to  his  judgment  with  years  of  experience. 
The  flood  was  unlooked  for  and  unusual. 

I  am  of  the  opinion  that  when  a  State  officer  acts  in 
good  faith,  and  upon  his  best  judgment,  and  damages 
result  from  an  unusual  and  unlocked  for  event  in 
nature,  that  it  does  not  amount  to  negligence  on  the 
part  of  the  State.    This  claim  should  be  dismissed. 

RoDENBECK,  J.  The  town  of  Whitestown  was  the 
owner  of  a  bridge  across  the  Oriskany  creek  in  the 
village  of  Oriskany.    The  creek  flows  into  the  Mohawk 
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river  and  the  Erie  canal  is  carried  across  the  creek  by 
means  of  an  aqueduct  having  a  series  of  arches.  About 
one  hundred  and  fifty  feet  south  of  the  aqueduct  the 
Utica  and  Mohawk  Valley  railroad  crosses  the  creek 
upon  a  bridge  adjoining  which  on  the  south  is  the 
bridge  in  question  which  it  is  claimed  was  destroyed 
through  the  negligence  of  the  State  in  allowing  the 
fircbes  of  the  aqueduct  to  become  filled  with  ice,  caus- 
ing the  water  and  ice  to  accumulate  back  of  them  and 
impeding  the  discharge  of  the  water  and  ice  when  the 
ice  broke  up  on  February  15, 1908. 

The  only  basis  upon  which  a  recovery  can  be  predi- 
cated in  this  claim  is  that  the  State  was  notified  of  the 
condition  of  the  aqueduct  and  was  negligent  in  clearing 
it.  This  was  the  main  ground  relied  upon  during  the 
trial.  It  appeared  that  the  aqueduct  leaked  and  that 
the  channel  formed  by  the  arches  had  become  practic- 
ally closed  with  ice,  but  the  evidence  does  not  show  that 
this  condition  was  the  cause  of  the  damages.  The  sea- 
son was  an  unusual  one  and  for  forty  years  preceding 
the  occurrence  of  the  damages  there  had  not  been  so 
much  ice  in  the  creek.  It  broke  up  suddenly  and  when 
it  came  down  from  up  the  creek  where  there  was  an  ice 
jam  it  carried  away  the  claimant's  bridge.  The  whole 
creek  was  frozen  over  above  as  well  as  below  claim- 
ant's bridge.  It  had  been  customary  for  the  State  to 
clear  the  arches  of  the  aqueduct  in  March  of  each  year 
and  there  was  no  reason  to  anticipate  a  condition  that 
lequired  any  earlier  attention.  A  bank  watch,  how- 
ever, notified  the  section  superintendent  three  days 
before  the  breaking  up  of  the  ice  and  on  the  day  of  the 
carrying  away  of  the  bridge  of  the  condition  of  the 
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arches  and  this  notification  would  be  sufficient  to 
charge  the  State  with  the  loss  were  it  not  for  the  fact 
that  it  appears  that  had  the  superintendent  acted 
promptly  npon  the  receipt  of  the  notice  no  substantial 
relief  could  have  been  afforded.  One  of  the  witnesses 
says:  "  I  would  like  to  state,  if  we  had  commenced  the 
day  after  I  had  notified  him,  we  could  not  accomplish 
much  as  it  takes  from  eight  to  ten  days  to  cut  those 
arches  out  and  it  rained  so  hard  there  it  would  have 
been  impossible  to  get  men  to  work,  and  I  don't  think 
we  could  accomplish  much  if  we  started  out  the  next 
day."  {Sten.  Min.  p.  39.)  The  damages  wouldhave 
happened  despite  anything  the  State  could  have  done 
after  receiving  the  notice.  Even  if  the  superintendent 
had  commenced  work  the  next  day  and  relieved  the 
arches  as  rapidly  as  possible  it  would  have  been  slow 
work  and  he  could  not  have  prevented  the  ice  jam  up 
the  river  from  coming  down  and  carrying  away  the 
bridge.  Irrespective  of  the  notice,  the  case  is  not  one 
that  establishes  a  state  of  facts  for  which  the  State 
should  be  held  liable. 
The  claim  should  be  dismissed. 

MuERAT,  J.  Dissenting.  This  is  an  action  by. 
which  tiie  claimant  seeks  to  recover  the  value  of  a 
highway  bridge  which  it  is  claimed  was  destroyed 
through  the  negligence  of  the  State,  on  February  15, 
1907. 

The  claimant  was  the  owner  of  a  bridge  which 
crossed  Oriskany  creek  at  the  village  of  Oriskany. 
This  creek  flows  into  the  Mohawk  river  and  the  Erie 
canal  is  carried  over  it  by  means  of  an  aqueduct  hav- 
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ing  several  arches,  or  openings,  under  it.  The  Utica 
and  Mohawk  Valley  railroad  also  crosses  this  creek 
upon  a  bridge  which  is  about  150  feet  south  of  the 
aqueduct  mentioned  and  near  to  this  railroad  bridge; 
on  the  north  is  the  township  bridge  in  question. 

The  State  originally  constructed  and  had  for  many 
years  maintained  this  aqueduct.  .There  were  four 
arches  or  spans  to  the  aqueduct  averaging  about  16 
feet.  Prior  to  the  accident  there  had  been  some  water 
in  the  canal  and  this  water  running  through  the  aque- 
duct had  formed  into  ice  under  it  so  that  the  spans  or 
openings  under  the  aqueduct  were  nearly  all  choked  or 
filled  with  ice.  It  appeared  that  on  or  about  February 
10th  or  12th,  the  officer  of  the  State,  who  had  charge 
of  this  portion  of  the  canal,  was  notified  of  the  condi- 
tion of  the  arches ;  that  they  were  filled  with  ice,  and 
that  injury  was  likely  to  be  caused -if  they  were  not 
cleared  out.  Mr.  Steel,  one  of  the  claimant's  wit- 
nesses, testified  that  he  talked  with  the  superintendent 
of  this  section  of  the  canal,  about  February  12th,  about 
the  ice  under  the  arches  ^nd  told  him  that  the  arches 
were  frozen  over  and  he  thought  before  a  great  while 
they  would  have  to  be  out  out.  The  superintendent  in 
reply,  stated  it  was  too  early;  that  he  never  cut  them 
out  until  March  1st.  Another  witness,  Salisbury,  saw 
Mr.  Steele,  who  was  a  bank  watch  when  the  canal  was 
in  operation,  and  testified:  "Steele  came  into  my 
moulding  room,  and  I  told  him  I  thought  the  aqueduct 
ought  to  be  cut  out  or  there  would  be  trouble  on  the 
other  side,  and  Steele  said  that  he  had  told  the  superin- 
tendent and  the  superintendent  said  the  first  of  March 
would  be  time  enough  to  cut  it  out." 
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It  was  not  disputed  by  the  State  that  the  canal  su- 
perintendent of  this  section  received  the  above  in- 
formation and  had  notice  of  the  condition  of  the  arches 
and  was  aware  that  they  were  filled  with  ice  at  least 
as  early  as  February  12,  1907.  Prior  to  this  date,  a 
large  ice  gorge  had  formed  above  the  State  dam,  about 
half  a  mile  above  the  bridge,  and  had  been  there  for- 
several  days,  and  on  the  morning  of  February  15th, 
large  quantities  of  water  were  coming  down  the  race- 
way leading  from  the  dam.  Soon  after  February  12th 
there  was  a  heavy  rain  for  two  days  which  caused  an 
unusual  and  unlooked  for  fiood  at  this  season  of  the 
year.  On  the  morning  of  February  15th,  the  water 
in  the  creek  rose  rapidly,  the  ice  in  the  creek  broke 
and  came  down  the  stream  to  the  aqueduct,  against 
the  arches  or  openings  which  were  filled  and  clogged 
with  ice  as  described.  The  ice,  being  dammed  at  the 
aqueduct,  filled  the  creek  between  the  aqueduct  and  the 
railroad  bridge  —  the  creek  was  gorged  with  ice  which 
piled  up  against  the  highway  bridge  and  carried  it 
away.  The  ice  was  a  solid  mass  extending  up  the 
creek  from  the  railroad  bridge.  Finally  the  ice  which 
filled  the  spans  under  the  aqueduct  gave  way  and 
carried  through  the  arches  the  ice  between  there  and 
■  the  bridge.  "When  this  ice  went  through  the  aqueduct 
the  ice  above  the  highway  bridge  came  down,  lifted  the 
bridge  from  its  piers  and  it  was  carried  down  the 
stream  on  the  top  of  the  ice. 

Counsel  for  the  claimant  contends  that  if  the  ice  had 
been  cut  out  which  filled  the  openings  under  the  aque- 
duct before  the  flood,  the  accumulated  ice  and  water 
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would  have  passed  through  the  arches  and  the  bridge 
would  not  have  been  carried  away. 

It  is  apparent  that  if  the  openings  had  been  clear 
the  ice  and  the  water  would  not  have  been  dammed  at 
the  aqueduct,  and  would  not  have  set  back  above  the 
highway  bridge,  for  when  the  ice  broke  at  the  aqueduct 
and  went  through  the  arches,  the  openings  were  suffi- 
cient to  carry  down  the  stream  the  gorged  ice  and 
swollen  water  above  the  highway  bridge.  It  is  like- 
wise apparent,  the  ice  which  filled  the  openings  under 
the  aqueduct  could  not  have  been  very  difficult  of  re- 
moval for  it  broke  and  went  through  the  arches  as 
described. 

The  State  urges  that  it  had  been  its  custom  about 
the  first  of  March  of  each  year  —  before  the  usual  time 
of  the  spring  floods,  and  the  breaking  of  the  ice  in  the 
creek  —  to  clear  the  openings  iu  the  aqueduct,  and  that 
it  had  successfully  done  this  about  this  time  for  many 
years. 

I  think  where  one  is  charged  with  responsibility  to 
do  an  act  to  prevent  injury,  his  liability  is  not 
governed  by  time,  but  by  the  emergency  which  calls 
for  the  doing  of  the  act  to  prevent  damage. 

I  have  been  aided  in  the  decision  of  this  case  by  the 
consideration  and  guidance  of  the  following  legal  prin- 
ciples, which  are  applicable,  and  which  I  deem  to  be 
established  by  the  authorities  I  have  examined. 

It  is  the  essence  of  negligence  to  omit  to  do  some 
duty  or  obligation  which  ought  to  be  done. 

Where  one  is  charged  with  a  duty  to  prevent  injury 
or  mischief,  receives  notice  that  the  neglect  to  perform 
that  duty  or  obligation  is  likely  to  cause  harm  or 
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damage,  he  is  guilty  of  negligence  if  he  fails  to  per- 
form that  daty  or  obligation,  or  to  take  that  eare  com- 
mensurate with  the  circumstances,  or  the  emergencies 
of  the  case,  which  an  ordinarily  prudent  person,  in  the 
exercise  of  sound  discretion,  would  take  to  prevent 
injury. 

One  who  assumes  to  perform  a  duty  is  presumed  to 
have  the  requisite  skill  and  to  exercise  the  necessary 
care,  ordinarily  used  in  its  performance.  One  is  pre- 
sumed to  have  snch  knowledge  of  the  facts,  surround- 
ings and  conditions  which  an  ordinarily  prudent  man, 
in  the  reasonable  discharge  of  his  duties,  would  be  pre- 
sumed to  know  and  acquire.  He  is  chargeable  with 
sach  knowledge,  and  if  he  fails  to  act  in  accordance 
with  snch  presumed  knowledge,  he  is  negligent.  Or, 
the  burden  is  cast  upon  him  of  showing  that  the  cir- 
cumstances causing  the  mischief  would  have  caused  it 
without  his  negligence. 

Negligence  has  been  defined  to  be  careless  conduct 
under  such  circumstances  that  an  ordinarily  prudent 
person  would  anticipate  some  injury  to  another  as  a 
reasonable  and  px'obable  result;  or  the  omission  to 
do  something  which  a  prudent  man  would  do.  {Ed. 
Law  Journal,  June  23,  1909;  Beach  on  Contrib.  Neg., 
§  5,  p.  5,  and  other  text  writers.) 

Negligence  consists  in  the  omission  to  do  that  which 
under  the  circumstances  prudence  and  caution  require 
to  he  done  to  prevent  loss  or  injury.  {Mowry  v.  City 
n.  R.,  51  N.  Y.  666;  PaUlowsky,  v.  Cent.  R.,  82  N.  Y. 
424;  Wooley  v.  Grand  St.  IL,  83  N.  Y.  121.) 

Where  there  is  anything  in  the  circumstances  to 
create  a  duty,  either  to  an  individual  or  the  public,  an 
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omission  to  perform  that  duty  is  negligence.  {Leav- 
itt's  Code  of  Neg.  (1903),  §  3,  p.  5,  and  other  text 
writers;  Hover  v.  Barkhoof,  44  N.  Y.  113.) 

The  d^ree  of  care  and  foresight,  which  it  is  neces- 
sary to  use,  must  always  be  in  proportion  to  the  nature 
and  magnitude  of  the  injury  that  will  be  likely  to  result 
from  the  occurrence  which  is  to  be  anticipated  and 
guarded  against  —  and  it  should  be  that  care  and 
prudence  which  a  discreet  and  cautious  individual 
would,  or  ought  to,  use  if  the  whole  risk  and  loss  were 
his  own.  (Chancellor  Walworth  in  Mayor  v.  Bailey,  2 
Denio,  433,  450.) 

Whatever  is  sufficient  to  put  a  person  of  ordinary 
prudence  on  inquiry,  is  constructive  notice  of  every- 
thing to  which  that  inquiry  would  reasonably  have  led. 
{Ckeever  v.  Pittshurg  R.  R.,  72  Hun  380;  Sherman  <& 
Redfield  on  Neg,,  5th  ed.  (1898),  §  29,  and  other  text 
books;  Commentaries  on  Neg.  Thompson,  §§  3794, 
3795,  3798;  Enc'y  of  Latv,  Vol.  21,  p.  518.) 

A  wrong  doer  is  responsible  for  all  the  mischievous 
consequences  that  may  be  reasonably  expected  to  fol- 
low his  misconduct.  (Reese  on  Ultra  Vires,  1897,  §§  16, 
17,  74,  76-78,  285  and  415;  Ehrgott  v.  N.  ¥.  City,  96 
N.  Y.  264.) 

The  State,  acting  through  its  duly  constituted  offi- 
cers, is  equally  bound  by  their  acts,  as  an  individual 
would  be  under  like  circumstances.  (People  v.  Steep- 
ens, 51  How.  Pr.  235;  71  N.  Y.  527.  Tiedemans  on 
Munic.  Corpor.,  §  349.) 

A  reference  to  the  following  cases,  somewhat 
analogous,  may  aid  in  determining  the  duty  of  the 
State  in  this  case. 
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In  Clarh  v.  Koehler  (46  Hun  536),  it  was  held  that 
a  person,  who  after  being  warned,  causes  injury  by 
reckless  driving,  is  liable  for  the  injuries  done. 

In  Dunican  v.  Union  Ry.  Co.  (39  A.  D.  497),  the 
court  says:  "  If  a  driver  of  a  street  car  approaching  a 
private  crossing,  has  reason  to  believe  that  persons 
will  come  at  that  place,  he  is  bound  to  use  the  same 
care  as  he  would  at  a  crossing  at  the  intersection  of  a 
public  street."  (See  also  Lawson  v.  Metro.  St.  Ry., 
40  A.  D.  307;  Zimmer  v.  Third  Ave.  Road,  36  A.  D. 
265.) 

In  Flinn  v.  Cent.  R.  (67  Hun  631),  the  court  held: 
Where  defendant  has  reason  to  apprehend  injury  from 
sparks,  it  is  bound  to  take  means  to  prevent  that  in- 
jury. And  in  railroad  cases,  22  Wkly.  Dig.  551  and  23 
Wkly.  Dig.  267,  where  an  engineer  sees  he  is  likely  to 
cause  an  accident,  it  is  his  duty  to  try  to  prevent  it. 
(See  Newberger  v.  L.  I.  R.,  A.  D.  2d  Dept. ;  Law  Jour- 
nal, Apr.  29,  1909.) 

The  evidence  in  this  case  shows  that  three  or  more 
days  before  the  destruction  of  the  bridge,  the  superin- 
tendent of  this  section  of  the  canal  received  notice 
that  the  openings  under  the  aqueduct  were  gorged 
with  ice;  that  the  arches  were  frozen  over  and  that 
they  should  be  cut  out.  The  superintendent  answered 
that  it  was  too  early;  that  he  never  cut  them  out  until 
March  1st.  It  commenced  to  rain  and  continued  rain- 
ing for  two  days.  The  superintendent  knew  the 
blocked  condition  of  the  aqueduct  and  that  the  rain  was 
likely  to  cause  a  flood,  to  swell  the  water  in  the  creek, 
cause  the  ice  to  break  and  do  injury.  He  did  not  even 
go  to  see  the  condition  at  the  aqueduct.    He  knew  of 
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an  emergency  that  should  have  caUed  for  action,  yet  he 
did  nothing  —  he  preferred  to  wait  until  March  1st, 
regardless  of  the  consequences.  Had  he  acted 
promptly  when  he  received  the  information,  he  might 
have  cleared  one  or  more  of  the  openings  and  thns 
wholly  or  in  part  relieved  the  congested  situation  and 
possibly  have  prevented  or  mitigated  the  injury  done. 
In  Sipple  v.  State  (99  N.  Y.  284),  in  reference  to  the 
State's  assumption  of  liability  for  the  management  of 
the  canals,  the  court  says : 

"The  Act  waa  conceived  in  tlie  plainest  principles  of  jiistjc«,  and 
waB  intended  to  aSord  a  substantial,  oJid  not  a  daluaire,  remedy  to 
parties  who  might  be  injured  hj  the  careless  and  negligent  conduct  of 
those  who  were  intrusted  by  the  State  with  the  e<Li.'FUtion  of  this  work. 
The  object  in  view,  was  the  protection  of  the  citizen  and  not  the  ex- 
emption of  the  SUte  from  liability."      (Page  28R.) 

Applying  the  principles  before  enumerated  and  the 
authorities  cited,  I  think  the  State,  in  the  case  at  bar, 
was  negligent. 

The  State  must  use  its  i)roperty  so  as  to  do  no  un- 
necessary damage  to  another. 

It  was  the  duty  of  the  State  to  keep  the  openings  or 
arches  of  the  aqueduct  free  from  such  accumulations 
of  ice,  and  from  their  so  gorging  or  filling  up,  which 
would  reasonably  cause  injury. 

"Where  a  State  officer,  chargeahle  with  the  care,  cus- 
tody or  control  of  an  aqueduct,  receiving  notice  that 
harm  is  likely  to  follow  from  the  filling  up  of  the 
arches,  or  the  closing  of  the  openings,  in  an  aqueduct, 
pays  no  attention  to  such  notice  —  and  makes  no 
effort  to  relieve  the  congested  condition  —  the  notice 
given  to  the  oflScial  is  notice  to  the  State,  and  the 
failure  of  such  official  to  do  any  act  to  prevent  the 
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injury  likely  to  happen  is  such  negligence  as  to  make 
the  State  liable  for  the  -damage  sustained.  Such  a 
State  official  is  chargeable  with  the  knowledge  of  such 
conditions,  which  he  ought  to  have  known  in  the 
proper  discharge  of  his  duties,  and  failure  to  act  in 
accordance  with  such  presumed  knowledge  to  prevent 
damage  renders  the  State  liable  evenwithout  notice. 
I  am  of  opinion  for  the  reasons  given  that  the  State 
was  negligent  in  this  proceeding  and  that  judgment 
should  be  given  in  favor  of  the  town  of  Wliitestown 
against  the  State. 


The  Fulton  Lioht,  Heat  and  Power  Company  and 
Milton  J.  "Wabnbb,  Claimants,  v.  The  State  of  New 

YOKK. 

Claim  No.  9103. 

Claim  for  CompeoBation  for  the  Appropriation  of  a  Power  Plant  in 
the  Town  of  Volney,  County  of  Oaw^fo. 

Under  the  law  it  ia  not  necessary  that  «  stroam  navigable  in  fact 
ahail  be  actually  navigable  for  its  entire  distance  to  make  it  a  so-called 
navigable  itrenm  but  it  may  be  nuvigabk  in  fact  in  certain  places  and 
unnavigable  in  fact  in  other  places  and  in  suctk  portions  ae  are  not 
navigable  in  fact  the  law  applicable  to  streants  not  navigable  in  fact 
applies. 

Where  a  part  of  a,  stream  is  artually  unnavigable  by  reason  of  rapida 
or  falls  and  it  does  not  appear  that  at  any  time  it  has  actually  been 
uaed  for  piirposee  of  commerce  or  navigation,  sneli  portion  is  to  be 
treated  as  non- navigable  in  faj-t  nifii  all  the  rights  nttaching  to  streams 
of  that  ehaj-acter  and  these  rights  are  not  afTecUni  by  tlie  fact  that 
above  or  below  the  unnavigable  portion  tliere  are  reaches  that  are 
actually  navigable.  (I-  177B,  chap.  25,  8  H;  R«"l  Projierty  Law,  g  4; 
State  Constitution,  1777,  Arts.  S.'i,  36i  General  Construetion  Law,  i  70; 
Lewia,  Eminent  Domain,  i  72;  (JouW  on  Waters,  8S  57,  107;  People  v. 
Ptatt,  17  Johns.  19.i;  Shicely  v,  Boiclby.  152  U.  S.  31;  De  Camp  v. 
Thampaon,  18  A.  D.  531,affd.  150  N.  V.  438;  People  v.  Canal  appraisers, 
33  N.  y.  461;   Oould  on  Waters,   gg  107,  108;   Munso.i  v.  Hungfrford, 
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6  Barb.  270;  Curiia  v.  Keester,  14  Baxb.  SIB;  Morgan  T.  King,  35 
N.  Y.  45S.) 

Under  the  well  settled  lav  of  the  Stat«  where  an  intention  to  the 
eontrarj'  does  nut  appear  from  the  terms  of  the  cunveyance,  a  descrip- 
tion of  a  rtparion  estate  by  whicli  the  line  runs  to  a  monumeDt  od 
the  bank  aud  thence  "on,"  "to,"  "up  along"  or  "down"  the  river, 
carriM  title  to  the  thread  of  the  stream,  the  monument  merely  de- 
termining the  direction  of  the  line  toward  the  river.  {Oould  on  Water*, 
I  197.) 

There  are  four  classes  of  ownership  with'Teapect  to  streams  and  bodies 
Of  water  within  the  State,  to  wit:  (1)  those  relating  to  streams  and 
bodiea  of  water  which  are  absolutely  owned  bj  the  State  as  public  prop- 
ertyj  (2)  those  in  which  the  State  owns  the  bed  of  the  stream  and  a 
public  e&sement  in  its  waters;  (3)  those  in  which  the  upland  owner 
has  title  to  the  bed  of  the  stream  and  the  public  have  an  easement  in 
its  waters  and  (4)  those  in  which  the  State  has  no  interest  whatever, 
tbe  stream  being  the  subject  of  absolute  private  ownership.  (1)  Canal 
Appraisers  ¥.  People,  17  Wend,  571;  People  V,  Canal  Appraisers,  33 
N.  Y.  461;  People  v.  Page,  39  A.  D.  110;  (2)  Ramaey  v.  W.  T.  <t 
N.  E.  a.  a.  Co.,  114  N.  Y.  423;  Langdon  v.  Mayor,  133  N.  Y.  628;  Bage 
V.  Mayor,  154  N,  Y.  61;  Knickerbocker  Ice  Co.  T.  Bhttlta,  116  N.  Y. 
382;  People  aa  rel.  Bowell  v.  Jessup,  160  N.  Y.  249;  Smith  v.  Bartlet, 
ISO  N.  y.  360;  Toim  of  Brookhaven  v.  amiih,  188  N.  Y.  74;  CAampIatn 
R.  R.  T.  Valentine,  IS  Barb.  484;  Commt«sionera  of  State  Seaervation, 
37  Hun  537;  (3)  Varied  v.  Smith,  6  Paige  13S,  S  Paige  547;  Van 
Buren  v.  Baker,  12  N.  Y.  St.  R.  208;  Waiter  V.  State,  144  N.  Y.  579; 
Smith  V.  City  of  Booheeter,  167  N.  Y.  213;  Chenango  Bridge  Co.  V. 
Paige,  83  M.  Y.  178.) 

Where  in  the  construction  of  a  canal  the  State  utilizes  one  of  the  in- 
land rivers  so  far  as  practicable  and  at  points  where  it  is  impracticable 
to  use  the  river  on  account  of  the  fall  in  the  stream,  constructs  the  canal 
BiTOimd  such  portion,  the  canal  at  such  portion  is  not  to  be  deemed 
an  improvement  of  the  navigation  of  the  river  so  aa  to  eiempt  tbe 
State  from  liability  for  consequential  damages  ai-iaing  from  its  work 
of  improvement.  [Oibions  v.  Ogden,  0  Wheat.  1;  Bage  V.  Mayor,  154 
N.  Y.  ai;  Swan(on  v.  Wheeler,  179  U.  S.  141;  Utbaon  V.  V.  8.,  166 
U.S.  269;  Federal  Constitution,  Art.  5;  Btate  Cotis/itwlion,  Art.  1,  I  6; 
Conai  Fund  v.  Kempahall,  26  Wend.  404 ;  Bmith  v.  City  of  Rocheater, 
92  N.  Y.  463;  Waller  v.  Siotc,  144  N.  Y.  S70;  Lakeside  Paper  Co.  T. 
State,  16  A.  D.  160;  PumpelJy  V.  Green  Bay  Co.,  13  Wall.  166; 
United  Statet  v.  Lgnah,  ISS  U.  S.  445;  Lowndes  v.  U.  8..  100  Fed.  R. 
B38.) 

Where  in  the  construction  of  a  canal  the  State  vras  autborised  by 
statute  to  appropriate  only  tnich  land  and  water  as  was  neoesaary  and 
there  was  no  spouflc  appropriation  defining  the  riparian  righta  ac- 
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quired  b;  tbe  State  «icopt  ««  might  be  inferrod  from  the  acts  of  the 
partiee  and  general  maps  of  the  canal  showing  the  blue  line,  onlj  Bueh 
riparian  rights  will  be  presumed  to  have  been  appropriated  by  the  State 
as  were  authorized  hj  the  statute.     (L.  1816,  ch.  237)  L.  1817,  ch.  202.) 

Where  the  State  has  acquired  riparian  rights  for  a  cau&l  without  a 
speciBc  appropriaUon  defliung  the  rights  acquired  utider  a  statute  which 
authorized  it  to  acquire  such  rights  as  were  Deceseary  there  remained 
in  the  original  riparian  owners  such  riparian  rights  as  were  not  actually 
necessary  for  the  maintenance  and  operation  of  the  canal.  (Kuak«ana 
Water  Power  Co.  v.  Green  Boy  rf  Mississippi  Canal  Co.,  U2  U.  8,  254.) 

'Wliere  there  was  no  specific  appropriation  by  the  State  defining  the 
rights  acquired  by  it  but  long  continued  possession  and  ever  acquiesced 
In  by  the  both  parties,  the  Stftte  and  the  owners'  rights  wiitl  be  deemed 
to  have  been  fixed  by  the  acts  of  the  parties  confirmed  hj  such  docu- 
mentary and  other  evidence  as  is  available.  (Law  1S23,  ch.  112; 
Eev.  Stet.,  pt,  1,  eh.  9,  tit.  9,  art.  5,  |  80;  Varick  v.  3mitk,  6  Paige 
150,  9  Paige  656.) 

The  ri^ts  acquired  by  claimants  through  previous  appropriations  of 
the  State  to  draw  water  through  certain  openings  are  property  rights 
protected  under  the  Constitution  and  not  subject  to  be  taiteia  by  the 
State  under  its  reserved  power  to  improve  the  navigatdou  of  a  stream. 
{Forster  v.  Boott,  13Q  N.  Y.  684;  Papa  v.  N.  Y.  d  Harlem  R.  R.  Co., 
74  A.  D.  188;  People  v.  King.  110  N.  Y.  423;  Slorey  y.  N.  Y.  El. 
H.  R.  Co.,  90  N.  Y.  122;  LakT  v.  Metropolitan  El.  B.  Co.,  104  N.  Y. 
268;  Reining  v.  N.  Y.,  L.  d  W.  R.  R.  Co.,  128  N.  Y.  157;  Muhlker  v. 
Harlem  R.  R.  Co.,  197  ,U.  S.  569;  Matter  of  Brooklyn  Union  Et.  R.  R. 
Co.,  105  N.  Y.  Ill;  Parish  t.  Boird,  160  N.  Y.  306j  Uononffaheta  Wop. 
Co.  V.  D.  S..  14B  U.  8.  341;  Mayor  v.  Starin,  108  N.  Y.  11;  People  V. 
O'flriw,  111  N.  Y.  1;  Sixth  Ave.  R.  R.  Co.  v.  Kerr,  72  N.  Y.  330; 
People  T.  SturtevanI,  0  N.  Y.  263;  Lewis,  Eminent  Domain,  H  98,  73; 
Ooutd  on  Waters,  {  204;  Coolcy,  Constitutional  Limitations,  7th  Ed., 
p.  863;  Morgan  V.  King,  3a  N.  Y.  154;  Langdon  v.  Mayor,  93  N.  Y. 
159;  Tates  v.  ililtoaukee,  10  Wall.  504;  Rumsey  v.  N.  E.  d  S.  R.  B. 
Co.,  133  N.  y.  79;  Town  of  Brookhaven  v.  Smith,  188  N.  Y.  74; 
Bamea  v.  Midland  Terminal  R.  R.  Co.,  193  N.  Y.  378;  Ooutd  on  Waters, 
I  243;  Leieis,  Eminent  nomain,  2nd  Ed.,  j  84;  Oil:ringer  v.  Saugerties 
Water  Co.,  60  Hun  172;  affirmed,  142  N.  Y.  Q33;  Grooker  v.  Bragg, 
10  Wend.  280;  Commiisioners  of  the  Canal  Fund  v.  tiempshall,  23  Wend. 
403;  Yates  v.  Milwaukee,  10  Wall.  497;  Piimpeliy  v.  Green  Bay  Co., 
13  Wall.  186;  United  Slates  v,  Lynah,  188  U.  S.  455;  Cooley  on  Oon- 
ititutional  Limitations,  7th  Ed.,  p.  807;  People  ex  rel.  Tibbelts  v.  Canal 
Appraiters,  17  Wend.  571;  People  v.  Canal  Appraisers,  33  N.  Y.  481; 
Smith  V.  OUy  of  Rochester,  92  N.  Y.  463;  Sage  v.  Mayor,  154  N.  Y. 
tl;  Matter  of  City  of  New  York,  168  N.  Y.  134;   Qilson  v.  V.  S.,  188 
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U.  S.  26^1  Scranton  v.  Wheeler,  170  U.  S.  141  i  Leurit,  Eminent  Domain, 
f  71;  Gould  on  Waters,  end  Ed.,  p.  151.) 

Where  iind«r  such  a  state  of  facta  openings  were  left  in  a  State  dam 
or  pier  in  tAie  cmirsc  of  appro priRtions  by  the  State  through  which 
since  the  appropriationa  riparian  owners  liave  been  drawing  water  for 
the  operation  of  nailU,  thej'  will  not  be  permittud  to  claim  riparian 
riglitg  upiin  the  buais  of  anj  increased  opening. 

Although  the  State  may  liave  a  right  to  improve  the  navigation  of 
a  stream  without  making  eompeuaation  for  consequential  damages  it 
niBj  Btill  provide  tor  compenBu-tion  and  pay  such  damages  a«  its  acta 
oocasion.  {O'Connor  v.  Pittsburgh,  13  Pa.  St  190;  Trantporiation  Co. 
V.  Chicigo,  09  U.  S.  B35j  United  Stale*  v.  AUxawler,  IM  U.  S.  186; 
PeopU  V.  y.   Y.,  0.  d  W.  Ry.  Co.,  A.  D,,  3rd  Dept,  June  24,   1909.) 

Facts  reviewed  warranting  an  award  of  $29&,0OU. 

<  Decided  November  Ifi,  1909.) 

The  claimants  are  the  owners  of  an  electric  light 
plant  situate  on  the  east  aide  of  the  Oswego  river  at 
what  is  known  as  the  Oswego  dam  in  the  city  of  Fulton. 
The  State  appropriated  certain  land  and  water  rights 
attached  thereto.  A  question  was  raised  as  to  the 
claimants'  title  to  the  premises  in  dispute,  including 
that  to  the  center  of  the  Oswego  river,  and  this  ques- 
tion was  first  passed  upon,  the  court  reserving  all 
other  questions  for  subsequent  adjudication.  The  de- 
cision upon  the  question  of  title  will  be  found  in  12 
C  C.  179.  The  questions  reserved,  among  others,  in 
that  decision  related  to  the  extent  of  the  appropriation 
of  water  rights  by  the  State  in  the  construction  of  the 
original  Oswego  canal  and  the  extent  of  the  riparian 
rights  owned  by  the  claimant.  The  present  decision 
relates  to  these  questions.  Other  facts  appear  in  the 
opinion. 

The  following  map  shows  the  general  course  of  the 
Oswego  river  from  Three  liiver  Point  to  Lake  Ontario. 
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The  following  map  shows  the  property  of  the  Pulton 
Light,  Heat  &  Power  Company  (colored)  as  it  existed 
before  the  appropiation : 


PLATE  I.— Sfap  showing   the   property  of  the  Pulton  Light,   Heat  & 
Power  Company  and  surroundings  before  the  appropriation. 

The  lines  of  the  property  have  been  carried  in  the 
map  to  the  center  of  the  river,  but  one  of  the  questions 
in  the  case  was  as  to  whether  or  not  the  title  of  the 
property  extended  to  the  center  of  the  river.  The 
riparian  rights  attached  to  the  property  are  not  shown 
upon  the  map.  Recourse  must  be  bad  to  the  records 
for  a  more  specific  description  of  the  property  and  the 
riparian  rights  attached  to  it. 
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The  following  map  shows  the  portion  of  the  Fulton 
Light,  Heat  &  Power  Company  (colored)  which  was 
appropriated  by  the  State : 


PLATE  II. —  Map  showing  the  portion  of  the  property  of  the  Fulton 
Light,  Heat  A  Power  Company  appropriated  by  the  State,  and  sur- 
roundings as  they  existed  before  the  appropriation. 

In  the  northerly  parcel  the  description  specifically 
went  to  the  center  of  the  river,  the  other  descriptions 
only  by  construction.  The  riparian  rights  appropria- 
ted of  course  are  not  shown  upon  the  map.  The 
notice  of  appropriation  show  what  was  taken  by  the 
State  in  this  respect.  It  will  be  observed  that  the  ap- 
propriation avoided  the  buildings  in  the  southerly 
parcel  but  took  the  water  rights. 
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The  following  map  shows  the  lines  of  the  new  Barge 
canal  and  portions  of  the  property  of  the  Fnlton  Light, 
Heat  &  Power  Company  not  appropriated  (colored) 
by  the  State : 


PLATE  III. —  Map  ehowing  the  lin«s  of  the  new  Barge  canal  and  the 
changes    in    tbe   aurroun dings    involved   in   the   construction   of   the 


The  southerly  parcel  remaining  is  carried  on  the 
map  to  the  center  of  the  Oswego  river,  but  the  appro- 
priation leaves  this  parcel  without  access  to  the  river, 
the  appropration  cutting  around  the  buildings  and 
specifically  appropriating  the  riparian  rights  attached 
to  it.  The  appropriation  also  cuts  the  property  off 
from  access  to  the  mainland  to  the  east,  having  the 
power  plant  isolated. 
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Hugo  Birsh,  for  claimant. 

Edward  R.  O'Malley,  Attorney-G-eneral,  and  Daniel 
E.  Brong,  and  George  P.  Decker,  Deputy  Attorneys- 
General,  for  the  State. 

The  court  made  the  following  findings  of  fact  and 
conclusions  of  law  in  the  above  claim : 

FINDINGS  OF  FA€T. 

1.  The  Oswego  river  in  its  natural  state  at  the 
premises  of  claimants  and  for  some  distance  north  and 
south  of  their  premises  has  not  been  capable  of  trans- 
porting in  a  condition  fit  for  market  the  products  of 
the  forests  or  mines  or  the  tillage  of  the  soil  upon  its 
banks  or  the  products  of  raanufacture  and  has  not  been 
used  for  transportation  or  commerce  by  boats,  vessele 
or  crafts  of  any  kind. 

2.  The  Oswego  river  in  its  natural  state  was  used 
for  purposes  of  navigation  and  commerce  both  above 
and  below  the  unnavigable  portion  situated  opposite 
claimants '  premises. 

3.  None  of  the  structures  erected  by  any  of  the 
grantees  in  any  of  the  mesne  conveyances  herein  set 
forth,  upon  said  power  plant  property,  or  upon  the 
Kenyon  Mills  property  of  claimants  or  upon  the 
Genesee  Mills  property  including  buildings,  mill,  race, 
flume,  dam  pier,  pier,  spoil  bank,  tailrace,  cribs  and 
platform  thereon,  have  ever  at  any  time  interfered  in 
any  way  with  the  navigation  of  the  Oswego  river  so 
far  as  navigation  is  concerned,  but  have  interfered 
with  the  use  by  boats  of  the  pond  above  the  dam  on 
two  or  three  occasions. 

4.  That  at  the  time  of  the  application  by  Conrad 
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Stene  or  bis  assignor  for  a  patent  of  the  lands  de- 
scribed la  the  patent  to  him,  he  was  not  the  owner  of 
the  upland  adjacent  to  the  river  at  the  point  of  such 
lands,  and  no  notice  was  published  by  him  or  his 
assignor  that  any  application  was  about  to  be  made 
for  a  grant  of  lands  under  the  bed  of  the  Oswego 
river. 

5.  On  or  about  May  2,  1792,  the  State  of  New  York 
executed  and  delivered  to  Gerrit  H.  Van  Wagenen,  a 
patent  or  .grant  dated  on  that  day,  of  certain  lands 
therein  described  as  follows : 

"  All  that  ceTtain  tract  or  p&rcel  of  land  situate  in  the  Coun^  of 
Herkinier,  on  the  northeast  side  of  Onondaga  or  Osviego  RivN;  Ban- 
ning at  a.  Beech  Tree  marked  on  the  north  aide  WH  1797  and  on  the 
Boubh  side  CIIK  standing  on  the  east  bank  of  said  river  oppoaite  to 
the  lower  end  of  an  iBland  albout  one  mile  and  a  half  above  the  Oswego 
Falls  and  running  from  the  said  place  of  beginning  East  aixt;-six 
chains !  then  north  one  hundred  and  twenty  cbaina;  then  west  one  hun- 
dred and  seventy-one  chains  to  the  said  rivers  then  up  aJong  said 
river  to  the  land  reserved  to  the  use  of  tJie  People  of  the  State  and 
at  the  said  Oswego  Falls;  then  along  the  same  north  sixty  degrees  east 
ten  chains,  south  thirty  degroea  cast  forty-two  ohainii  and  south  thirty 
degrees  east  forty-two  chains  and  south  thirty  degrees  .west  t«n  chains 
to  the  said  Onondaga  or  Oswego  river  t^posite  to  the  lower  end  of  an 
island  above  the  said  falls,  and  then  up  along  the  said  river  to  the 
place  of  beginning.  Coutalning  one  thousand  four  hundred  and  forty 
acres.  Together  with  all  and  singular  the  right,  hereditaments  and  ap- 
purtenances to  the  same  belonging  or  in  any  wise  appertaining:  Except- 
ing and  Reserving  to  ourselves,  all  Gold  and  Silver  Mines  and  five  acres 
of  every  Hundred  Acrea  of  the  said  Tract  of  Land  for  Highways." 

6.  On  or  about  May  10, 1793,  the  State  of  New  York 
executed  and  delivered  to  Conrad  Stene  a  patent  or 
grant  of  lands,  of  which  the  following  is  a  copy : 

"THE  PEOPLE  OF  THE  STATE  OF  XEW  YORK,  BY  THE  GRACE 

OF  GOD.   FREE   AND   INDEPENDENT; 

To  AH  to  Whom  These  Presents  Shall  Come,  Greeting: 

KNOW  VE,  That  We,  have  given,  granted  and  oonfirmcd  and  by  theae 

presents  do  give,  grant   and  confirm  unto   CONRAD   STENE,  .In  con- 
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■eqnence  of  a  kicatloD  mode  by  him  in  Our  Surveyor  General's  OfBce, 

u  by  his  Certificate  thereof  bearing  date  the  8th  day  of  March,  1793; 
and  fikd  in  our  secretary's  Oflice  will  appear. 

ALL  that  certain  tract  of  land  situate  in  the  County  of  Herkimer, 
on  the  east  aide  of  the  Onondaga  or  Oswego  river  below  the  Falla: 

Beginning  at  the  northeast  corner  of  a  tract  One  thousand  four  hun- 
dred and  forty  acres  of  land  granted  to  GERRIT  H.  VAN  VVAGESEN 
at  a  White  Ash  Sapling  marked  on  the  southerly  aide  W.  H.  and  on 
the  northerly  side  C.  S.  standing  on  the  cast  shore  of  the  said 
Oswego  River,  and  running  thence  East  Forty-two  chains,  then  north 
forty-five  chaina,  then  west  forty-eight  chains  to  the  said  River  and 
then  up  along  the  aaine  to  the  place  of  beginning;  containing  two 
hundred  acres. 

TOGETHER  with  all  and  singular  the  rights,  bereditamento  and 
appurtenances  to  the  same  belonging  or  in  any  wise  appertaining, 
EXCEPTING  AND  RESERVING  to  ourselves  all  gold  and  silver 
mines,  and  five  acres  of  every  hundred  acres  of  the  said  tract  of  land 
(or  bighvrays,  TO  HAVE  AND  TO  HOLD  the  above  described  and 
granted  premises  unto  the  sajd  Conrad  Stene,  his  heirs  and  assigns,  as 
a  good  and  indefeasible  estate  of  inheritance  forever,  OS  CONDITION 
NEVBRTHELESS,  that  within  the  terra  of  seven  years,  to  be  com- 
puted from  the  flrst  day  of  January  next  ensuing  the  date  hereof,  there 
ahalt  be  one  actual  settlement  made  on  the  said  tract  of  land  hereby 
granted,  otherwise  there  our  Letters  Patent,  and  tiie  estate  hereby 
granted,  shall  cease,  determine  and  become  void. 

IN  TESTIMONY  WHEREOF,  We  have  caused  these  Letters  to  be 
made  patent,  and  the  Great  Seal  of  our  said  State  to  be  hereunto 
affijied.  Witness,  our  trusty  and  well  beloved  George  Clinton,  Esquire, 
Governor  of  our  said  State,  General  and  Commander-in-Chief  of  all 
the  Militia  and  Admiral  ot  the  Navy  of  the  same;  at  our  City  ot  New 
York,  this  Tenth  day  of  May  in  the  year  of  our  Lord,  One  thousand 
seven  hundred  and  ninety -three  and  in  the  seventeenth  year  of  our 
Independence. 

Approved  by  the  Commissionere  of  the  Land  Office  and  passed  by 
the  Secretary's  Office,  the.  10th  day  of  May,  1793. 

Lewis  A.  Scott,  Secretary, 
Geo.  Clinton. 

Examined  and  compared  with  the  original  by  me,  Lewis  A.  Soott, 
Secretary." 

7.  The  map  which  is  hereto  annexed  marked  Exhibit 
17  and  made  a  part  of  these  findings,  entitled  "A  map 
of  part  of  the  Village  of  Fulton  on  Stene  location  in 
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the  Town  of  Volney,  Oswego  County,  N.  Y.,  surveyed  " 
for  N.  Hubbard  in  1827,  by  P.  Schenck,  Sr.,"  is  a  sub- 
stantially correct  representation  of  the  condition  of 
the  power  plant  property,  the  Kenyon  Mills  property, 
and  the  Genesee  Mills  property  and  their  surroundings 
at  that  time. 

Prior  to  1819,  the  then  owners  of  the  premises  con- 
veyed by  the  said  patent  from  the  State  to  said  Stene, 
constructed  a  wing  dam  in  the  Oswego  river,  a  short 
distance  southerly  of  the  location  occupied  by  the 
buildings  on  the  Power  plant  property,  as  shown  on 
said  maps,  Exhibit  27  and  Appropriation  Map  323,  and 
also  constructed  a  saw  mill  on  the  location  occupied  by 
the  main  portion  of  said  buildings  as  indicated  on  the 
map  hereto  annexed  marked  Exhibit  17,  by  the  build- 
ing on  the  northerly  side  of  the  dam  pier,  and  there- 
after said  wing  dam  was  continuously  maintained,  and 
said  saw  mill  was  continuously  maintained  and 
operated  by  the  successive  owners  of  said  premises,  in- 
cluding the  said  Norman  Hubbard  and  George  F.  Fal- 
ley  from  and  after  December  21,  1819,  by  water  sup- 
plied from  said  wing  dam  until  the  construction  of  said 
State  dam  in  or  about  the  year  1826,  said  owners 
claiming  under  and  by  virtue  of  the  said  conveyances 
to  own  the  land  on  which  the  said  wing  dam  and  saw 
mill  were  situated,  and  to  have  the  right  to  construct, 
maintain  and  operate  said  wing  dam  and  saw  mill. 

8.  That  prior  to  the  year  1826,  the  wing  dam  which 
existed  in  1826  at  about  the  point  of  the  east  end  of 
dam  No.  4  had  never  reached  across  the  river  nor  to 
the  center  of  the  river  from  the  east  shore. 

9.  The  flume  was  originally  built  prior  to  December, 
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1827,  by  said  Norman  Hubbard,  about  twelve  or  fifteen 
feet  in  width  and  about  two  hundred  feet  in  length, 
from  the  dam  pier  to  and  into  the  Kenyon  Mills  prop- 
erty, as  shown  on  said  map  Exhibit  17,  and  wholly  on 
lands  of  Norman  Hubbard  and  G.  F.  Falley ;  and  was 
afterward  and  before  June  10,  1829,  extended  north- 
erly on  lauds  of  said  Hubbard  and  Falley  to  and  across 
the  GI«nesee  Mills  property  substantially  as  shown  on 
the  map  hereto  annexed  marked  Exhibit  20,  and  form- 
ing a  part  of  these  findings,  and  entitled  "  Map  of 
Village  of  Fulton,  Oswego  Co.  N.  T.  for  F.  Falley  and 
L.  Falley,  administrators  of  the  Estate  of  the  late  N. 
Hubbard,  deceased  and  G.  F.  Falley,  Esq.,  proprietors ; 
by  P.  Schenck  June  10,  1829."  Such  map  Exhibit  20, 
is  a  substantially  correct  map  and  description  of  the 
power  plant  property,  the  Kenyon  Mills  property  and 
the  Genesee  Mills  property  and  their  surroundings  on 
Jnne  10,  1829. 

The  southerly  portion  of  said  flume  about  one  hun- 
dred and  thirty  feet  in  length,  except  the  east  and  west 
walls  thereof  from  the  gates  south  was  wholly  on  the 
power  plant  property  from  the  northerly  line  of  the 
power  plant  property  to  the  dam  pier.  Said  chapter 
112  of  the  Laws  of  1823,  among  other  things,  provided 
that  nothing  therein  contained  should  be  so  construed 
as  to  deprive  the  owner  or  owners  of  milling  or  hy- 
dratilic  privileges,  of  any  right  or  rights  which  they 
may  have  owned  and  possessed  prior  to,  and  independ- 
ent of  any  license  or  grant  made  by  virtue  of  that  act, 
unless  compensation  should  be  made  therefor  agree- 
able-to- the  provisions  of  the  act  respecting  navigable 
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communications  between  the  great  western  and 
northern  lakes  and  the  Atlantic  Ocean  passed  April 
15, 1817. 

10.  By  an  act  of  the  Legislature  of  the  State  of  New 
York  passed  November  20, 1824,  known  as  chapter  279 
of  the  Laws  of  1824,  and  entitled  "An  act  to  connect 
the  Erie  canal  with  the  waters  of  Lake  Ontario  and  the 
St.  Lawrence,"  the  Canal  Commissioners  were  author- 
ized to  proceed  in  the  improvement  of  the'  navigation 
of  the  Oswego  river  in  the  mode  described  in  a  report 
to  the  Legislature  at  its  forty-seventh  session  of  a  sur- 
vey and  estimate  made  by  Holmes  Hutchinson,  one  of 
the  assistant  engineers  to  the  Erie  canal,  agreeably  to 
the  act  passed  April  24,  1823,  for  that  purpose,  or  in 
such  manner  as  the  said  Commissioners  might  judge 
best  in  reference  to  the  interest  of  the  State,  and  to 
the  accomplishment  of  the  work ;  and  for  the  construc- 
tion and  completion  of  such  navigation,  the  same 
powers  were  by  said  act  conferred  on  and  extended  to 
the  Canal  Commissioners  as  they  then  possessed  under 
the  several  laws  of  the  State  relating  to  the  Erie  and 
Champlain  canals;  and  an  act  of  the  Legislature 
passed  April  20,  1825,  known  as  chapter  272  "of  the 
Laws  of  1825,  entitled  "  Au  Act  to  provide  for  connect- 
ing the  Erie  Canal  with  the  waters  of  Lake  Ontario  by 
a  Canal,"  provided  that  the  improved  navigation  pro- 
vided for  thereby  and  by  said  chapter  279  of  the  Laws 
of  1824,  should  be  knownby  the  name  of  '*  The  Oswego 
Canal." 

An  act  of  the  Legislature  passed  April  15,  1817, 
known  as  chapter  272  of  the  Laws  of  1817,  entitled 
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"An  Act  respecting  navigable  communications  between 
the  great  western  and  northern  lakes  and  the  Atlantic 
Ocean,"  in  and  by  section  III  thereof,  provided  as  fol- 
lows: 

"  in.  AND  BE  IT  PURTHEE  ENACTED.  That  it  shall  and  may  be 
lawful  tor  the  said  canal  cammiasionerH  and  each  of  them,  hj  them- 
eelves  and  by  any  and  every  Huperintendent,  agent  and  engineer  em- 
ployed 1^  them,  to  enter  upon,  take  posseBsion  of,  and  use  all  and 
singular  any  lands,  waters  and  streams  necessary  for  the  proseeution 
of  the  improvements  intended  by  this  act,  and  to  make  all  such  canals, 
feeders,  dykes,  locks,  dams  and  other  works  and  devices  as  they  may 
think  proper  for  making  said  improvements,  doing  nevertheless  no 
unnecessary  damage;  and  that  in  ease  any  lands,  waters  or  streams, 
taken  and  appropriated  for  any  of  the  purposes  aforesaid,  shall  not 
be  given  or  granted  to  the  people  of  this  state,  it  shall  be  the  duty  of 
the  canal  commissi  oners,  from  time  to  time,  and  as  often  as  they  think 
reasonable  and  proper,  to  cause  application  to  be  made  to  the  justices 
of  the  supreme  court,  or  any  two  of  them,  for  the  appointment  of 
appraisers;  and  the  said  justices  shall  thereupon,  by  writing,  appoint 
not  less  than  three  nor  more  than  five  discreet,  disinterested  persons 
as  appraisers,  who  shall,  before  they  enter  upon  the  duties  of  their 
appointment,  severally  take  and  subscribe  an  oath,  or  afHrmation, 
before  some  person  authorized  to  administer  oaths,  faithfully  and  im- 
partially to  perform  the  trust  and  duties  required  of  them  by  this 
.  act;  which  oath  or  afTirmation  shall  be  filed  with  the  secretary  of  the 
canal  commissioners;  and  it  shall  be  the  duty  of  the  said  appraisers, 
or  a  majority  of  them,  to  make  a  just  and  equitable  estimste  and 
appraisal  of  the  loss  and  damage,  if  any,  over  and  above  the  benefit 
and  advanfAge  to  the  respective  owners  and  proprietors,  or  parties 
interested  in  the  premises,  so  required  for  the  purposes  aforesaid,  by 
and  in  consequence  of  making  and  constructing  any  of  the  works  afore- 
said; and  the  said  appraisers,  or  a.  majority  of  them,  shall  make  regu- 
lar entries  of  their  determination,  and  appraisal,  with  an  apt  and 
BufBeient  description  of  the  several  premises  appropriated  for  the 
purposes  aforesaid,  in  a  book  or  hooka  to  be  provided  and  kept  by 
the  canal  commissioners,  and  certify  and  sign  their  names  (o  such 
entries  and  appraisal,  ami  in  like  manner  certify  their  determination 
as  to  those  several  premises  which  will  suffer  no  damages,  or  will  be 
benefited  more  than  injured  by  or  in  consequem>e  of  the  works  afore- 
said; and  the  canal  commissioners  shall  pay  the  damages  so  to  be 
assessed  and  appraised,  and  the  fee  simple  of  the  premises,  so  appro- 
priated, shall  be  vested  in  the  people  of  this  state." 
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11.  During  the  years  1825,  1826  and  1827  the  Canal 
Commissioners  by  virtue  of  the  authority  conferred 
upon  them  by  said  acts  of  the  Legislature  constructed 
the  State  dam  known  as  State  Dam  No.  4,  across  the 
Oswego  river,  on  substantially  the  sarae  site  as  the 
present  State  Dam  No.  4,  a  portion  of  which  is  shown 
on  said  maps  Eichibits  17  and  27  and  Appropriation 
Map  323,  and  also  then  constructed  the  Oswego  canal, 
a  portion  of  which  is  also  shown  on  said  maps.  The 
easterly  end  of  the  spillway  of  said  State  dam  was 
located  originally,  as  shown  on  the  map  marked  Ex- 
hibit 17,  at  the  junction  of  the  two  piers  shown  on  said 
map,  a  short  distance  westerly  of  the  location  of  the 
westerly  line  of  the  buildings  on  the  power  plant  prop- 
erty as  shown  on  the  map  Exhibit  27. 

The  pier  shown  on  said  map  Exhibit  17  as  a  continu- 
ation of  the  dam  wall  easterly  from  the  easterly  end  of 
the  spillway,  and  herein  called  the  dam  pier,  was 
higher  than  the  spillway,  so  that  the  water  from  the 
dam  could  not  ordinarily  flow  over  it.  The  said  dam 
and  dam  pier  have  ever  since  been  maintained  by  the 
State  and  the  said  mill  race  or  "  floom  "  continuously 
used  by  the  owners  of  lands  adjacent  thereto  until  in 
or  about  the  year  1857,  when  the  dam  pier  and  easterly 
end  of  the  dam  were  carried  away  by  an  unusual  flood ; 
and  thereupon  the  entire  dam  and  the  dam  pier  were 
rebuilt  of  stone,  on  substantially  the  same  locations  re- 
spectively; and  the  ea.sterly  end  of  the  spillway  was 
then  located,  and  has  ever  since  remained  at  the  west- 
.  erly  line  of  the  stone  abutment  indicated  on  said  map 
Exhibit  27,  alongside  the  we.sterly  line  of  the  buildings 
on  the  power  plant  property. 
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The  building  shown  on  said  map  Exiibit  17,  marked 
"  G.  Mill "  on  the  sontherly  side  of  the  easterly  end 
of  the  bridge,  indicates  a  grist  mill  which  had  thereto- 
fore been  constructed  (and  operated  by  water  power 
supplied  from  the  said  mill  race  or  "  floom  "  shown  on 
said  map)  on  the  Kenyon  Mills  property  by  the  said 
N.  Hubbard,  and  (Jeorge  F.  Falley,  or  their  grantees, 
claiming  under  and  by  virtue  of  said  conveyance,  to 
own  said  Kenyon  Mills  property. 

12.  That  the  canal  lay  along  the  east  side  of  the 
river  and  was  separated  from  the  river  by  a  boom  of 
logs  down  to  about  1854. 

13.  During  the  years  1825,  1826  and  1827  the  Canal 
Commissioners,  by  virtue  of  the  authority  conferred 
upon  them  by  said  acts  of  the  Legislature,  entered 
upon  the  power  plant  property  and  constructed 
thereon  the  whole  of  the  dam  pier  and  that  portion  of 
the  dam  wall  between  the  dam  pier  and  the  center  of 
the  Oswego  river,  said  dam  and  dam  pier  taking  the 
place  of  the  said  wing  dam  which  had  theretofore  been 
constructed  on  the  power  plant  property,  and  there- 
after from  that  time  until  the  filing  and  service  of  the 
said  appropriation  maps  diverted  into  the  Oswego 
canal  and  used  therein  so  much  of  the  water  of  the 
Oswego  river  as  was  needed  for  the  operation  of  the 
Oswego  canal ;  but  the  Canal  Commissioners  did  not, 
nor  did  the  State  of  New  York,  by  any  of  Its  officers  or 
in  any  way  at  any  time,  cause  application  to  be  made 
to  the  Justices  of  the  Supreme  Court  or  to  any  of  them 
for  the  appointment  of  appraisers  to  make  a  just  and 
equitable  estimate  and  appraisal  of  the  loss  and  dam- 
age, if  any,  to  the  owners  of  the  power  plant  property. 
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by  and  in  consequence  of  making  and  constructing  any 
of  the  works,  or  the  use  and  diversion  of  the  waters 
aforesaid ;  nor  were  any  appraisers  at  any  time  or  in 
any  way  appointed  for  any  such  purpose;  nor  were 
any  proceedings  of  any  kind  or  at  any  time  taken  for 
the  appraisal  or  determination  of  such  damages ;  and 
the  Canal  Commissioners  did  not  nor  did  the  State  of 
New  York  by  any  of  its  officers  or  in  any  way  at  any 
time  pay  to  the  owners  of  the  power  plant  property 
any  money  damages  or  in  any  way  or  at  any  time  make 
or  pay  any  money  compensation  to  such  owners  for 
the  said  entry  upon  and  occupation  of  their  lands  and 
the  use  and  diversion  of  the  waters  of  the  Oswego 
river.  No  specific  appropriation  otherwise  than  as 
evidence  by  the  acts  of  the  State  and  by  statutes,  maps 
and  other  documents  in  these  findings  set  forth,  was 
ever  made,  either  of  the  lands  on  which  the  dam  and 
dam  pier  rest,  or  of  the  right  to  use  and  divert  any 
portion  of  the  water  of  the  Oswego  river,  until  the 
service  and  filing  of  the  appropriation  maps  aforesaid. 

14.  In  August,  1827,  the  acting  Conunissioner  on  the 
Oswego  canal  sold  at  public  auction  the  surplus  waters 
in  the  Oswego  canal  at  the  east  end  of  the  said  dam  at 
Fulton  to  E.  M.  Knapp,  S.  E.  Peck  and  C.  G.  Rust 
for  $1,520,  for  which  their  note  was  taken,  but  on  ac- 
count of  claims  to  the  water  by  said  Norman  Hubbard, 
owner  of  mills  on  the  dam,  no  certificate  of  sale  was 
given,  and  the  sale  was  relinquished  and  payment  of 
the  note  was  not  made  or  enforced. 

15.  In  December,  1827,  under  and  in  pursuance  of 
chapter  112  of  the  Laws  of  1823,  passed  April  5, 1823, 
and  entitled  "An  Act  for  the  Relief  of  the  Owners  of 


.y  Google 


Fulton  Light  Co.  v.  The  State  of  New  Yoek.    305 

Findings  o(  Fact. 

Hydranlic  Privileges,  in  cases  where  Dams  are  erected 
by  Canal  Commissioners,*'  the  said  Norman  Hubbard 
and  George  F.  Falley  executed  and  delivered  to  the 
State  and  the  State  accepted  their  bontj,  of  which  the 
following  is  a  copy: 

"  Know  nil  men,  by  these  prcBeiits,  tbat  we  Norman  Hubbard  and 
'George  F.  Falley  of  Fulton  in  the  County  of  Oswego,  are  held  and 
firmlf  bound  to  the  people  of  the  State  of  New  York  in  the  penal  auni 
of  Ten  Thousand  Dollare;  for  the  payment  whereof  we  bind  ourselves, 
our  heirs,  executors  and  administratora,  firmly  by  these  presents. 
Signed  with  our  hands  and  sealed  with  our  Seals,  Dated  at  Fulton  thi? 
third  day  at  December  in  the  year  of  Our  Lord  one  thousand  and  eight 
hundred  «nd  twenty-seven. 

The  condition  of  this  obligation  is  such  that  if  the  above  bounden 
Norman  Hubbard  or  hia  heirs,  executors,  or  administrators,  shall  keep 
in  constant  and  complete  repair  so  as  to  prevent  the  waste  of  water, 
a  certain  flume  or  race  way  constructed  by  the  said  Norman  Ilubhard 
in  the  dam  constructed  with  the  Oswego  Canal  at  tlie  Village  of  Fulton, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 

Norman  Hubbard, 
George    F.    Falley." 
Signed  and  Sealed 
in  presence  of 

Daniel  Falley. 

16.  In  or  about  1843  or  1844,  certain  changes  were 
made  in  and  about  the  said  flume,  and  it  was  there- 
after known  as  the  hydraulic  canal,  such  changes  being 
as  follows : 

(1)  The  head  gates  of  the  old  wooden  flume  were  set 
back,  northerly  down  the  stream,  about  twenty-five 
feet  to  where  said  head  gates  were  located  at  the  time 
of  the  filing  and  service  of  said  appropriation  maps,  as 
shown  on  said  map  Exhibit  27,  and  said  appropriation 
maps.  The  westerly  wall  of  the  flume  was  rebuilt  of 
masonry,  from  the  dam  pier  to  the  new  head  gates, 
but  diverging  westerly  from  the  old  westerly  wall  of 
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the  flume  as  it  extended  northerly  from  the  easterly 
end  of  the  dam  pier. 

(2)  Northerly  of  the  new  head  gates  the  old  flnme 
was  widened  by  building  a  new  west  wall  about  twenty- 
five  or  thirty  feet  west  of  the  old  west  wall  of  the  flume. 

(3)  A  new  guard  lock  was  excavated  in  the  river 
bank,  the  southerly  end  of  which  was  a  short  distance 
easterly  of  the  opening  of  the  old  flume,  and  from 
thence  such  new  guard  lock  extended  northwesterly  to, 
and  formed  a  junction  with  the  old  flume,  which  had 
been  widened  from  that  point  to  and  into  the  Genesee 
Mills  property,  so  that  from  the  southerly  end  of  the 
new  guard  lock  to  the  Genesee  Mills  property  canal 
boats  could  and  did  pass  to  and  fro  between  the 
Gfenesee  Mills  property,  the  dam  and  the  Oswego  canal. 

The  new  guard  lock  was  constructed  for  the  purpose 
of  permitting  the  passage  of  boats  from  the  Oswego 
canal  and  said  dam  to  the  various  mills  and  manufac- 
tories situated  on  the  said  hydraulic  canal,  and  one- 
third  of  the  cost  thereof  was  paid  by  inhabitants  of  the 
village  of  Fulton  interested  in  said  improvement,  and 
the  other  two-thirda  thereof  was  paid  hy  the  State, 
which  reserved  the  right  at  all  times  to  control  the 
gates  of  said  guard  lock  for  the  purposes  of  naviga- 
tion. The  old  flume  and  the  new  hydraulic  canal  have 
been  wholly  on  private  property  from  the  respective 
times  of  their  original  construction,  and  no  part  of 
either  thereof  except  the  walls  thereof  northerly  to  the 
gates  has  been  owned  by  the  State,  but  the  State  has 
at  all  times  had  and  exercised  the  right  to  control  the 
head  gates  regulating  the  flow  of  water  from  the  dam 
into  the  flume  or  hydraulic  canal  whenever  the  flow"  of 
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water  from  the  dam  into  the  flume  or  hydraulic  canal 
interfered  with  the  navigation  of  the  canal  or  of  the 
pond  of  the  dam,  and  for  the  purpose  only  of  prevent- 
ing such  interference. 

About  the  year  1857  the  State  widened  and  deepened 
the  Oswego  canal  and  raised  the  level  thereof  adjoin- 
ing the  pool  above  dam  No.  4,  at  Fulton  by  construct- 
ing an  embankment  on  the  westerly  side  of  the  canal 
adjacent  to  the  pool,  so  that  canal  traffic  adjacent  to 
the  pool  was  maintained  at  a  level  of  abont  three  feet 
above  the  level  of  the  crest  of  the  dam,  and  that  level 
of  the  canal  did  not  draw  any  water  directly  from  the 
pool  above  dam  No.  4  from  1857  down  to  the  year 
1906.  A  lock  was  constracted  by  which  boats  could 
enter  and  use  the  pool  and  since  1857  boats  have  used 
said  pool  as  occasion  required. 

After  such  construction  of  the  canal  and  enlarge- 
ment of  the  old  flume  into  the  new  hydraulic  canal,  the 
pond  of  the  dam  extended  without  obstruction  to  the 
new  head  gates  of  the  hydraulic  canal,  the  new  head 
gates  and  the  westerly  wall  of  the  new  hydraulic  canal 
between  the  new  head  gates  and  the  dam  pier  serving 
as  an  extended  wall  of  the  dam,  the  upper  surface  of 
the  walls  of  the  old  flume  and  the  new  hydraulic  canal 
being  substantially  on  a  level  with  the  upper  surface 
of  the  dam  pier, 

17.  That  in  the  construction  of  the  Oswego  canal  the 
State  constructed  dam  No.  4  extending  across  the 
Oswego  river  from  bank  to  bank,  and  constructed  the 
canal  around  that  dam  and  the  rapid,  extended  from 
the  pond  formed  by  that  dam  northerly  to  about  the 
point  of  Waterhonse  Island. 
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18.  That  said  dam  was  twelve  feet  in  height,  and  the 
water  level  which  it  created  extended  in  front  of  all 
the  land  patented  to  Stene  lying  south  of  the  dam  and 
a  considerable  distance  beyond  the  south  line  of  said 
land,  and  in  front  of  the  adjacent  lands  to  the  south 
thereof. 

19.  That  said  dam  was  originally  constructed  with 
a  spillway  555  feet  long,  reaching  from  the  west  bank 
easterly,  and  from  the  easterly  end  of  the  spillway  the 
dam  was  carried  higher,  so  as  to  form  a  pier  extending 
easterly  from  that  point  until  it  touched  the  bank,  a 
distance  of  295  feet,  and  that  such  construction  as  to 
spillway  and  height  of  pier  has  ever  since  been  main- 
tained. 

20.  That  said  construction  of  the  dam  and  pier 
operated  to  force  the  natural  flow  of  the  stream  away 
from  the  east  hank,  and  to  confine  it  to  the  limits  of  the 
spillway  and,  at  the  same  time,  afforded  quiet  water 
and  a  temporary  harbor  for  boats  locking  into  or  out 
of  the  guard  lock  located  at  the  east  end  of  the  pier  • 
and  forming  the  entrance  to  the  canal. 

21.  That  tbe'point  where  the  top  of  the  pier  of  said 
dam  as  originally  constructed  joined  the  east  bank  of 
the  river  was  at  a  point  indicated  by  a  cross  in  red  ink 
at  the  figure  "  2  "  of  the  figures  "  324  "  on  claimants' 
Exhibit  No.  27  of  June  22,  1908. 

22.  The  dam  pier  extended  easterly  from  the  west- 
erly end  of  the  State  dam  to  the  easterly  bank  of  the. 
river  and  at  the  time  of  the  present  appropriation  in- 
cluded the  east  and  west  walla  of  the  hydraulic  race 
to  the  bulkhead. 

23.  That  a  portion  of  the  distance  covered  by  the 
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Oswego  canal  as  constructed  between  1826-  and  1828, 
consisted  of  slack  water  navigation  within  the  natural 
channel  of  the  Oswego  river  effected  by  dams  con- 
structed by  the  State  across  the  natural  channel  of  the 
river. 

24.  Tlrat  the  pond  thus  constructed  ffom  on  or  about 
■  1828  to  on  or  about  1854,  was  used  by  all  traffic  desir- 
ing to  cross  the  pond  from  one  side  of  the  river  to  the  ' 
other. 

25.  That  from  the  time  of  the  original  canal  down  to 
about  1854  the  pond  alwve  dam  No.  4  served  to  feed 
the  canal  around  said  dam,  to  maintain  the  nece.ssary 
level  of  water  in  said  canal. 

26.  That  ever  since  1854  boats  have  used  said  pond 
as  occasion  required. 

27.  That  at  no  time  when  the  draft  upon  the  waters 
of  said  pond  for  hydraulic  purposes  interfered  with 
the  use  of  the  pond  did  the  persons  responsible  for 
such  draft  claim  any  right  so  to  interfere. 

28.  That  on  occasions  the  canal  officials  compelled 
the  cessation  of  the  draft  of  said  water  until  the  nav- 
igation level  of  the  pond  was  restored,  and  on 
occasions  during  the  ten  year  period  aforesaid. 

29.  That  on  the  two  occasions  aforesaid  the  canal 
authorities  closed  the  gates  leading  into  said  race  in 
order  to  permit  said  boats  to  resume  tlieir  cour.se. 

30.  That  the  draft  of  water  for  hydraulic  purposes 
through  any  openings  which  have  existed  in  the  east 
end  of  said  dam  since  the  same  was  constructed,  has 
caused  currents  in  that  part  of  the  pond  near  the  east 
end  of  the  dam,  which  would  interfere  to  some  extent 
with  any  boats  navigating  that  part  of  tlie  pond  ad- 
jacent affected  by  such  currents. 
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31.  That  on  two  occasions  within  ten  yeara  im- 
mediately preceding  the  filing  of  this  claim  boats  pass- 
ing from  the  upper  channel  into  the  pond  were  drawn 
from  their  course  and  over  against  the  bulkhead  of 
said  hydraulic  race,  and  seriously  detained  and  inter- 
rupted. 

32.  That  within  the  period  of  ten  years  immediately 
preceding  the  filing  of  this  claim,  the  draft  of  water 
for  private  hydraulic  use  drawn  through  openings  into 
said  pond,  has  reduced  the  water  level  of  said  pond 
below  the  crest  of  the  dam  on  oeeasions  when  boats 
seeking  to  cross  the  pond  were  prevented  or  delayed  in 
their  course. 

33.  That  part  of  the  duties  of  the  canal  of&cials  in 
charge  of  the  said  canal  in  the  vicinity  of  Fulton  has 
been  to  watch  and  prevent  undue  interference  with 
navigation  by  the  draft  of  water  taken  from  the  pond 
above  dam  No.  4  for  hydraulic  use  by  private  indi- 
viduals. 

34.  That  at  all  times  prior  to  the  service  of  notices 
Nos.  292,  320  and  323  the  amount  of  water  actually 
used  by  the  State  in  locking  boats  through  the  canal 
around  dam  No.  4,  or  for  the  maintenance  and  opera- 
tion of  the  Oswego  canal,  was  whatever  quantity  may 
have  been  necessary  for  the  purpose  and  was  un- 
limited in  volume  and  quantity  as  against  any  and  all 
persons  using  the  water  of  the  pond  formed  by  dam 
No.  4  for  private  hydraulic  use. 

35.  That  the  upper  or  southerly  end  of  the  hydraulic 
race  which  takes  water  from  the  east  side  of  the  pond 
raised  by  dam  No.  4  is  located  on  the  east  bank  of  the 
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Oswego  river  and  the  easterly  wall  of  said  hydraulic 
race  from  its  southerly  end  to  about  the  line  of  Oneida 
street  to  the  north  is  the  sloping  rocky  bank  of  the 
Oswego  river,  and  the  westerly  wall  of  said  race  op- 
posite said  easterly  wall  was  constructed  first  by  tim- 
bers and  afterwards  supplanted  by  a  masonry  wall, 
and  said  masonry  wall,  when  constructed,  rested  on 
the  bank  of  said  river. 

36.  That  from  about  the  point  of  Oneida  street 
northerly  said  hydraulic  race  as  extended  from  about 
that  point,  is  formed  by  a  cut  through  the  natural  up- 
land, and  all  water  passing  through  that  race  from 
such  point  northerly  is  diverted  out  of  the  natural  bed 
of  the  river  for  varying  distances  before  it  is  returned 
to  the  natural  bed  of  the  river  by  various  individual 
mill  races  connecting  therewith  below  Oneida  street. 

37.  That  on  or  about  the  year  1854  the  State  under- 
took the  enlargement  of  the  Oswego  canal,  at  which 
time  the  canal  along  the  east  side  of  the  river  above 
dam  No.  4,  was  deepened  by  the  construction  of  a  dike 
or  wall  extending  from  the  State's  pier  or  east  end  of 
dam  No.  4  southerly  to  the  nest  dam  above,  which  con- 
struction permitted  the  water  in  the  canal  to  be  raised 
and,  at  the  same  time,  a  lock  was  constructed  in  said 
dike  or  wall  by  means  of  which  boats  might  cross  the 
pond  to  load  or  unload  at  docks  on  the  west  side  of 
said  pond  or  pass  into  the  hydraulic  canal. 

38.  The  said  State  dam  was  originally  built  with  an 
opening  in  the  said  dam  pier  along  the  southerly  side 
of  said  saw  mill,  for  the  purpose  of  supplying  water 
power  for  the  operation  of  said  saw  mill,  and  until  the 
service  and  filing  of  appropriation  map  No.  '*  323  " 
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as  hereinafter  aet  forth  one  or  more  openings  had 
existed  in  said  dam  pier,  as  originally  constructed 
and  as  reconstructed  of  stone  as  aforesaid,  at  or  near 
the  same  place,  for  the  purpose  of  supplying  water 
power  for  the  operation  of  the  various  plants  estab- 
lished from  time  to  time  in  the  buildings  which  have 
stood  from  time  to  time  on  the  site  of  said  saw  mill, 
and  westerly  thereof  on  said  power  plant  property. 

Ever  since  the  construction  of  the  said  State  dam  in 
or  about  the  year  1826,  as  aforesaid,  the  southerly 
wails  of  the  said  saw  mill  and  of  the  other  buildings 
constructed  on  the  site  thereof  have  rested  on  the 
northerly  portion  of  said  original  and  reconstructed 
dam  pier;  and  there  has  been  no  time  since  the  con- 
struction of  said  dam  when  some  portion  of  the  walls 
of  said  buildings  have  not  rested  on  some  portion  of 
said  dam  pier. 

Also  at  or  about  the  time  of  the  construction  of  said 
State  dam,  until  at  or  about  the  time  of  the  service 
and  filing  of  said  appropriation  map  "323"  as  herein- 
after set  forth,  certain  piers  or  cribs  constructed  by 
owners  of  the  power  plant  property,  have  stood  on  the 
power  plant  property  southerly  of  said  extended  dam 
wall,  and  a  platform  constructed  by  such  owners  on 
said  piers,  for  use  in  connection  with  the  operation  of 
the  said  saw  mill  and  other  plants  established  from 
time  to  time  in  the  said  buildings  on  the  northerly  side 
of  said  dam,  existed  until  about  the  time  of  the  service 
and  filing  of  said  appropriation  map  No.  "  323  " 
herein;  sucli  platform  being  locjited  substantially  as 
indicated  by  the  irregular  light  line  shown  on  said 
map,  Exhibit  27,  southerly  of  the  "  Power  Station  " 
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enclosing,  among  other  matters  figures  "  323,"  whicb 
light  line  indicates  the  location  of  the  boundary  of  the 
platform  constructed  and  maintained  as  aforesaid. 

39.  Said  Norman  Hubbard  and  George  F.  Falley 
after  the  year  1827  from  time  to  time  sold  parcels  of 
their  lands  adjoining  the  said  flume  and  hydraulic 
oanal,  with  the  right  to  use  specific  quantities  of  water 
drawn  from  the  Oswego  river  through  the  said  flume 
and  hydraulic  canal. 

In  the  year  1889,  an  action  was  commenced  in  the 
Supreme  Court  of  this  State  in  which  all  of  the  then 
predecessors  in  interest  of  the  claimants  herein,  and 
all  of  the  grantees  aforesaid  of  the  said  Norman  Hub- 
bard and  George  F.  Falley,  and  all  persons  then  using 
or  having  or  claiming  to  have  any  right  to  use  waters 
of  the  Oswego  river  drawn  from  the  said  dam  easterly 
■  of  the  center  of  the  Oswego  river,  except  the  State, 
were  parties.  Said  action  was  brought  for  the  pur- 
pose of  procuring  a  judgment  of  the  Supreme  Court 
determining  the  respective  proportions  of  such  water 
which  the  several  parties  of  that  action  had  the  right 
to  use.  The  Supreme  Court  determining  the  respec- 
tive portions  of  such  water  which  the  several  parties 
to  that  action  had  the  right  to  use.  The  Supreme 
Court  in  such  action  had  jurisdiction  of  the  subject 
matter  thereof,  and  of  the  parties  thereto  to  render 
such  judgment,  and  duly  rendered  final  judgment 
therein,  which  was  entered  in  the  Oswego  County 
Clerk's  office  March  28,  1891,  known  as  the  Churchill 
Decree,  by  which  decree  the  respective  rights  of  said 
parties  to  use  such  water  were  classified  in  the  order 
of  priority  of  right,  and  the   amount  of  classified 
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water  owned  by  each  party  respectively  was  defined  as 
the  flow  through  a  specific  number  of  square  inches  of 
aperture  under  a  12-foot  head.  The  waters  not  so 
classified  were  designated  as  surplus.  No  appeal  was 
taken  from  said  judgment  by  any  of  the  parties  to 
said  action,  and  all  of  the  parties  to  said  decree  have 
since  in  their  actual  use  of  the  water,  acquiesced  in 
and  acted  in  accordance  with  the  terms  of  said  decree. 
By  said  decree,  the  tlien  predecessors  of  the  claimants 
herein  were  adjudged  to  own  all  the  first  class  water, 
certain  third,  fourth  and  fifth  class  waters,  and  all  the 
surplus.  The  classified  water  which  all  of  the  parties 
to  said  action  other  than  the  then  predecessors  of  the 
claimants  herein  were  adjudged  to  have  the  right  to 
use,  was  equivalent  to  947.72  cubic  feet  per  second  of 
flow,  and  the  amount  of  such  classified  water  which  the 
then  predecessors  of  the  claimant  herein  were  ad- 
judged by  said  decree  to  be  entitled  to  use,  was  equiva- 
lent to  510.19  cubic  feet  per  second  of  flow.  At  the 
time  of  the  filing  and  service  of  the  appropriation 
maps  herein  as  aforesaid,  the  claimants  herein  by 
various  mesne  conveyances  had  succeeded  in  title  to 
the  right  to  use,  and  had  the  right  to  use  510.19  cubic 
feet  per  second  of  flow  of  such  water,  and  all  the  sur- 
plus of  such  water  above  1,459.91  cubic  feet  per  second 
of  flow,  and  were  then  the  owners  thereof  subject  to 
the  restrictions  as  to  the  capacity  of  the  openings  ex- 
isting at  the  time  of  the  present  appropriations  and 
subject  to  the  right  of  the  State,  to  divert  from  the 
Oswego  river  as  aforesaid  into  the  Oswego  canal,  so 
much  water  as  might  from  time  to  time  be  needed  for 
the  operation  of  said  canal  as  then  and  theretofore 
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constructed  and  operated,  and  to  maintain  water  in 
the  said  dam  at  sufficient  height  for  the  slack  water 
navigation  of  boats  across  the  pond  as  aforesaid. 

The  rights  of  the  claimants  aforesaid  to  use  such 
waters  constituted  their  riparian  rights  as  owners  of 
the  three  properties  as  aforesaid.  The  claimants  then 
had  the  right  to  use  all  of  the  said  waters  on  either  of 
the  said  three  properties  owned  by  them  as  aforesaid. 

At  the  time  of  the  filing  and  service  of  said  appro- 
priation maps,  the  use  of  claimants'  said  water  rights 
most  beneficial  to  them  was  at  the  power  plant  prop- 
erty, where  claimants  had  theretofore  developed  and 
were  then  operating  an  electric  light,  heat  and  power 
plant,  supplying  the  city  of  Fulton,  the  town  of  Volney 
and  many  other  customers  in  those  neighborhoods. 

40.  The  Fulton  Light,  Heat  &  Power  Company  was 
duly  incorporated  under  the  laws  of  the  State  of  New 
York  on  March  15,  1902,  for  the  purpose  of  manu- 
facturing, supplying  and  using  gas,  electricity  and 
steam  for  producing  light,  heat  and  power,  and  in 
lighting  streets,  avenues,  public  parks  and  places,  pub- 
lic and  private  buildings  and  places ;  and  in  furnish- 
ing power  for  all  gas,  electric  and  steam  motors  and 
machines,  or  machinery,  of  any  and  all  descriptions ; 
and  in  using  any  of  its  products  for  furnishing  heat 
for  public  or  private  buildings  or  places  of  any  de- 
scription; and  to  construct,  maintain  and  operate  the 
necessary  or  proper  plants  and  buildings,  and  to  do 
all  other  things  necessary  or  proper  or  convenient,  in 
connection  with  the  carrying  out  of  the  said  objects ; 
such  light,  heat  and  power  is  to  be  supplied  to  and  dis- 
tributed throughout  the  cities  of  Fulton  and  Oswego, 
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the  towns  of  Granby,  Volney,  Schroeppel,  and  the  vil- 
lages of  Fulton,  Oswego  Falls  and  Phoenix,  all  in  the 
county  of  Oswego ;  and  the  city  of  Syracuse,  towns  of 
Camillus,  Clay,  Cicero,  Elbridge,  Geddes,  Lysander, 
G-alina  and  Van  Buren  and  the  Villages  of  Solvay, 
Camillus,  Baldwinsville,  Jordan,  Liverpool,  Memphis 
and  Warners,  all  in  the  county  of  Onondaga,  and  all 
in  the  State  of  New  York,  and  throughout  any  other 
county  or  counties  of  the  State  of  New  York.  At  the 
time  of  the  filing  and  service  of  the  appropriation 
maps  herein  as  aforesaid,  said  company  was  under  a 
contract  to  supply  the  city  of  Fulton  and  town  of  Vol- 
ney  with  light  for  municipal  purposes  for  a  term  of 
years,  and  was  under  various  contracts  for  various 
terms  of  years  for  supplying  current  for  private  con- 
sumption. Its  said  power  plant  included  water  rights,' 
lands,  tenement,  hereditaments,  appurtenances,  electri- 
cal apparatus,  steam  engines,  dynamos,  boilers,  trans- 
formers, brick  and  concrete  power  houses,  water 
wheels,  trnnsmission  and  distribution  lines  and  other 
machinery  and  appurtenances. 

41.  The  power  plant  property,  the  Kenyon  Mills 
property  and  the  Genesee  Mills  property  are  all  situ- 
ated easterly  of  the  center  of  the  Oswego  river,  and 
northerly  of  the  southerly  boundary,  westerly  of  the 
easterly  boimdary,  and  southerly  of  the  northerly 
boundary  of  the  lands  conveyed  by  the  State  to  Conrad 
Stene  by  the  grant  or  patent  hereinafter  set  forth. 

42.  By  Buh.sequent  mesne  conveyances  the  said 
premises,  conveyed  by  the  State  to  Conrad  Stene  as 
aforesaid,  were  conveyed  to  Daniel  Falley  by  substan- 
tially the  same  description,  in  each  case  respectively. 
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as  that  contained  in  the  said  patent  to  Stene,  with  no 
variations  whatever  other  than  merely  clerical  varia- 
tions; except  that  in  two  of  sach  mesne  conveyances 
the  description  of  the  premises  thereby  conveyed  in 
each  case,  was  as  follows : 

"  All  that  certain  piece  or  parcel  of  Itinil,  lying  and  being  in  the 
County  of  Herkimer  Hnd  in  the  State  of  New  York,  and  is  bounded 
■s  follows,  to  wit; 

"  Beginning  at  the  aoulhwest  rorncr  of  a  tract  uf  land  of  200  acres 
granted  to  Uerritt  N^wkirk  at  tbe  bank  of  the  Oswego  River  and  rune 
from  thenee  along  the  south  bounds  of  the  aaid  tract  due  east  along 
a  line  of  marked  trees  (orty-oigbt  chains;  thence  along  a  line  of 
marked  trees  due  south  forty-five  olifl, ;  thence  along  a  line  of  market 
trees  due  west  forty-two  cha. ;  to  the  bank  or  edge  of  the  Oswego 
River,  then  down  the  river  on  tlie  edge  of  the  river  to  the  place  of 
beginning,  containing  two  hundred  acres  and  is  a  tract  of  land  granted 
by  the  state  of  New  York  to  Conrad  Stcne." 

The  last  deed  in  such  chain  of  title  from  Conrad 
Stene  to  Daniel  Falley  was  dated  October  3,  1818,  and 
recorded  October  8,  1818,  in  Oswego  county  clerk's 
ofBee.  The  said  Daniel  Falley,  by  deed,  dated  Decem- 
ber 20,  1819,  and  recorded  in  Oswego  county  clerk's 
office,  December  21,  1819,  conveyed  the  same  premises 
to  Norman  Hubbard  and  George  F.  Falley  by  the  same 
description  as  that  contained  in  the  Stene  patent,  ex- 
cept that  immediately  following  such  general  descrip- 
tion, certain  exceptions  and  reservations  were  made 
therefrom,  which  exceptions  and  reservations,  how- 
ever, did  not  include  any  portion  of  either  of  the  said 
three  parcels  known  as  the  power  plant  property,  the 
Kenyon  Mills  property  and  the  Genesee  Mills  prop- 
erty, and  did  not  include  any  of  the  lands  bounded 
northerly  by  the  northerly  line  of  the  Genesee  Mills 
property,  easterly  by  the  Oswego  canal,  and  southerly 
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by  the  sontherly  line  of  the  power  plant  property  ex- 
tended easterly  to  the  Oawego  canal. 

No  portion  of  the  premises  so  conveyed  to  Norman 
Hubbard  and  George  F.  Falley  was  afterward  con- 
veyed by  either  of  them  before  the  year  1828,  or  before 
the  time  of  the  construction  of  the  State  dam  as  here- 
inafter set  forth,  at  which  time  they  were  still  the 
owners  of  all  of  said  premises  so  conveyed  to  them  by 
Daniel  Falley,  and  continued  so  to  be  untU  after  the 
year  1827. 

43.  Smidry  mesne  conveyances  from  said  Norman 
Hubbard  and  George  F.  Falley  and  persons  deriving 
title  from  them  were  made  after  the  year  1827,  which 
purported  to  convey  the  power  plant  property  to  Sam- 
uel Farwell  in  two  parcels,  by  two  separate  lines  of 
mesne  conveyances.  The  mesne  conveyances  purport- 
ing to  convey  one  of  said  parcels,  described  the  prem- 
ises thereby  conveyed,  as  running  to  and  down  the 
Oswego  river  generally,  and  the  said  mesne  convey- 
ances to  Farwell  purporting  to  convey  the  other  of 
said  parcels  described  the  premises  thereby  to  be  con- 
veyed as  lot  No.  3  on  a  map  introduced  in  evidence, 
and  marked  Exhibit  21,  which  states  on  its  face  that  it 
was  made  as  an  appendix  to  a  map  made  June  10, 
1829,  introduced  in  evidence  and  marked  Exhibit  20, 
which  map  Exhibit  21  shows  said  lot  No.  3,  as  extend- 
ing westerly  to  center  of  the  Oswego  river. 

Sundry  mesne  conveyances  thereafter  made  by  Sam- 
uel Farwell  and  persons  deriving  title  from  him,  pur- 
porting to  convey  the  power  plant  property  to  the 
claimants  herein,  prior  to  the  service  and  filing  of  the 
appropriation  map  323,  as  hereinbefore  set  forth,  and 
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the  claimants  did  not  convey  away  any  portion  of  said 
power  plant  property  prior  to  such  service  and  filing 
of  said  appropriation  map  323. 

The  successive  grantees  in  said  mesne  conveyances 
from  said  Hubbard  and  Falley,  and  from  said  Samuel 
Farwell  have  at  all  times  since  the  construction  of  said 
State  dam,  maintained  buildings  on  the  site  of  said 
saw  mill,  the  southerly  walls  of  which  have  rested  on 
the  northerly  portion  of  said  dam  pier,  except  for  oc- 
casional short  intervals  when  said  buildings  were  de- 
stroyed by  fire,  but  during  said  intervals,  the  founda- 
tion walls  and  more  or  less  of  the  structures  remained 
standing,  and  a  portion  of  said  foundation  walls 
rested  on  said  dam  pier. 

44.  Sundry  mesne  conveyances  from  Norman  Hub- 
bard and  George  P.  Falley  and  persons  deriving  title 
from  them,  were  made  after  the  year  1825,  which  pur- 
ported to  convey  the  Kenyon  Mills  property  to  the 
claimants  herein  prior  to  the  service  and  filing  of  ap- 
propriation map  321,  as  hereinbefore  set  forth,  and 
-  the  claimants  did  not  convey  away  any  portion  of  said 
Kenyon  Mills  property  prior  to  such  service  and  filing 
of  said  appropriation  map  321. 

Ever  since  the  original  construction  of  said  State 
dam,  the  successive  grantees  in  said  mesne  convey- 
ances, have  maintained  buildings  covering  substan- 
tially all  of  the  Kenyon  Mills  property,  except  for 
comparatively  short  intervals,  during  which  said 
buildings  were  destroyed  by  fire,  or  for  other  reasons 
removed,  and  during  all  such  intervals,  the  founda- 
tions of  such  buildings  have  stood  on  the  Kenyon  Mills 
property  covering  substantially  the  whole  thereof. 
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45.  Sundry  mesne  conveyances  from  said  Normaa 
Hubbard  and  George  F.  Falley,  and  persons  deriving 
title  from  them  were  made  after  the  year  1827,  which 
purported  to  convey  the  Genesee  Mills  property  to  the 
claimants  herein,  prior  to  the  service  and  filing  of  ap- 
propriation map  292,  as  hereinbefore  set  forth,  and 
the  claimants  did  not  convey  away  any  portion  of 
said  power  plant  property  prior  to  such  service  and 
filing  of  said  appropriation  map  292. 

Ever  since  in  or  about  the  year  1850,  substantially 
all  that  portion  of  the  Genesee  Mills  property  en- 
closed within  yellow  lines,  aad  a  small  part  of  that  por- 
tion of  the  Genesee  Mills  property  enclosed  within  red 
lines,  have  been  covered  by  buildings  constructed  and 
maintained  thereon,  as  indicated  on  said  map,  Exhibit 
27,  by  the  successive  grantees,  and  such  mesne  convey- 
ances, except  during  such  intervals  as  said  buildings 
have  been  destroyed  by  fire  or  otherwise  removed  and 
during  all  such  intervals,  the  foundations  of  said 
buildings  have  stood  on  such  portions  of  said  Genesee 
Mills  property  substantially  as  indicated  on  said  map 
Exhibit  27. 

46,  No  conveyance  of  any  portion  of  the  power  plant 
property,  or  of  the  Kenyon  Mills  property,  or  of  the 
Genesee  Mills  property  has  ever  been  made  to  the 
State,  nor  has  possession  of  any  portion  of  either  of 
said  three  parcels  of  property  been  taken  by  the  State 
prior  to  the  filing  and  service  of  said  three  appropria- 
tion maps  as  aforesaid,  except  that  the  State  had  ac- 
quired certain  rights  by  the  construction  of  the  State 
dam  and  the  Oswego  canal  and  from  the  use  of  the 
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waters  of  the  Oswego  river,  as  in  these  findings  set 
forth. 

47.  That  no  special  grant  of  lands  under  water  of 
the  Oswego  river  for  purposes  beneficial  to  commerce 
was  ever  made  to  these  claimants  or  their  predeces- 
sors Id  the  nse  of  the  buildings  upon  said  dam  or  pier, 
or  of  said  private  structures  in  front  of  said  dam  or 
pier,  or  in  the  use  of  the  waters  of  the  Oswego  river 
at  said  point  for  hydraulic  purposes. 

48.  That  no  lease  in  writing  was  ever  made  to  these 
claimants  or  their  predecessors  in  the  occupation  of 
the  buildings  resting  upon  said  dam  or  pier  for  the 
erection  thereof  on  said  dam  or  pier. 

49.  The  land  occupied  by  the  power  plant,  Kenyon 
Mills  and  Genesee  Mills  property,  together  with  the 
hydraulic  canal  have  not  since  1793  constituted  a  part 
of  the  natural  channel  or  bed  of  the  Oswego  river. 

50.  Ever  since  the  original  construction  of  the  said 
State  dam,  the  said  Norman  Hubbard  and  George  F. 
Falley,  and  the  successive  grantees  in  the  said  mesne 
conveyances,  have  claimed  by  virtue  of  such  mesne 
conveyances  to  own  the  pow'er  plant  property,  and  the 
Genesee  Mills  property  extending  westerly  to  tlie  cen- 
ter of  the  Oswego  river,  and  to  own  the  Kenyon  Mills 
property.  Under  and  by  virtue  of  such  claims  of  title 
to  said  land,  said  Hubbard  and  Falley,  and  such 
grantees  at  about  the  time  of  the  original  construction 
of  said  State  dam,  constructed  a  pier  extending  north- 
erly from  said  State  dam  to  the  bridge  as  shown  on 
said  map  Exhibit  17,  hereto  annexed;  and  constructed 
a  spoil  bank  extending  northerly  from  the  westerly 
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portion  of  the  buildings  on  the  power  plant  property 
as  shown  on  said  map  Exhibit  27,  by  two  light  irregn- 
lar  lines  extending  northerly  from  the  exterior  lines 
of  the  westerly  portion  of  said  buildings,  and  such  suc- 
cessive grantees  in  such  mesne  conveyances  have  ever 
since  maintained  such  spoil  bank,  at  a  level  of  several 
feet  above  the  ordinary  level  of  the  waters  in  the 
Oswego  river,  westerly  thereof.  Such  spoil  bank  was 
maintained  as  a  protection  for  the  tailrace  waters 
from  the  buildings  on  the  power  plant  property  and 
other  adjacent  property  northerly  thereof,  along  the 
course  indicated  on  said  map  Exhibit  27.  Such  succes- 
sive grantees  have  also  continuously  maintained  such 
tailrace  for  the  flow  of  the  tailrace  waters  ever  since 
the  original  construction  of  the  said  State  dam,  in  or 
about  1826,  as  aforesaid.  The  portion  of  said  spoil 
bank  on  the  power  plant  property  was  constructed  on 
a  ledge  of  rock  and  natural  earth  originally  above  the 
ordinary  level  of  the  water  in  the  Oswego  river  west- 
erly thereof,  and  the  maintenance  of  such  tailrace  re- 
quired and  was  aflfeeted  by  frequent  excavations  and 
clearances  thereof.  For  more  than  40  years  prior  to 
the  filing  and  service  upon  the  claimants  of  the  three 
appropriation  maps  as  hereinbefore  set  forth,  the  said 
spoil  bank  had  been  extended  and  maintained  in  like 
manner,  and  for  like  purposes  in  a  northerly  direction 
from  its  northerly  terminus,  as  shown  on  said  map 
Exhibit  27,  as  aforesaid,  to  and  across  the  Genesee 
Mills  property;  and  the  said  tailrace  had  been  ex- 
tended and  maintained  in  like  manner  and  for  like  pur- 
poses by  such  successive  grantees  In  a  northerh''  direc- 
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tiou  alongside  and  on  the  easterly  side  of  said  spoil 
bank  to  and  across  the  Genesee  Mills  property. 

51.  By  chapter  292  of  the  Laws  of  1840,  the  Canal 
Board  was  authorized  to  permit  the  erection  npon  the 
State  dam  in  the  Oswego  river,  by  persons  owning  the 
land  over  which  the  water  flowed,  or  land  adjoining 
the  river  at  the  place  where  the  dam  was  erected, 
mills  or  other  buildings  for  commercial  or  manufac- 
turing purposes.  All  of  the  structures  erected  by  the 
grantees  in  said  conveyances  as  aforesaid,  have  stood 
since  their  erection  respectively  without  interference 
by  the  State. 

52.  Ever  since  1827  until  the  filing  and  service  of  the 
appropriation  maps  as  aforesaid,  the  claimants  and 
their  predecessors  in  title,  have  been  in  the  actual  un- 
disputed and  open  possession  claiming,  under  and  hy 
virtue  of  written  instruments,  title  ownership  and 
rights  of  possession  of  all  that  part  of  the  power  plant 
property  and  of  the  Genesee  Mills  property  easterly  of 
the  westerly  line  of  said  spoil  bank,  and  of  all  of  the 
Kenyon  Mills  property,  such  possession,  title,  owner- 
ship and  right  of  possession,  however,  being  subject  to 
the  right  of  the  State  to  maintain  the  Oswego  canal 
and  the  State  dara  as  constructed  and  maintained  by 
the  State  and  the  rights  acquired  by  the  State  in  the 
water  of  the  Oswego  river  for  the  use  of  the  Oswego 
canal. 

Ever  since  1827  until  the  filing  and  service  of  the 
appropriation  maps  herein  as  aforesaid,  the  State  di- 
verted from  the  Oswego  river  southerly  and  above  said 
dam  wall,  dam  pier  and  the  head  gates  of  the  said 
flume  and  of  the  said  hydraulic  canal,  so  much  water 
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as  hag  been  needed  from  time  to  time  for  the  operation  ■ 
of  the  Oswego  canal;  and  the  claunants  herein,  and 
their  predecessors  in  title  and  other  owners  and  oecn- 
pants  of  the  lands  northerly  of  the  dam  pier  and  ad- 
joining said  flume  and  said  hydraulic  canal,  being 
grantees  and  successors  in  interest  of  said  Norman 
Hubbard  and  George  F.  Falley,  have  drawn  from  the 
Oswego  river  through  the  said  openings  in  the  dam 
pier  and  into,  through  and  from  the  said  flume  and  the 
said  hydraulic  canal,  so  much  of  the  remaining  water . 
of  the  Oswego  river  as  from  time  to  time  has  been 
needed  by  them  respectively  for  supplying  water 
power  for  the  operation  of  their  respective  plants  on 
their  respective  properties,  under  the  claim  of  right 
so  to  do-  as  against  the  State  sabjeet,  however,  to  the 
requirements  of  the  State  for  the  old  Oswego  canal. 

The  possession  and  occupation  by  the  claimants  and 
their  predecessors  in  title  of  the  said  properties  as 
aforesaid,  and  all  the  structures  and  erections  thereon, 
and  the  user  by  them  of  water  for  supplying  water 
power  to  their  said  properties  as  aforesaid,  for  up- 
wards of  60  years  prior  to  tlie  service  and  filing  of  the 
appropriation  maps  aforesaid,  have  been  under  claim 
of  title  founded  upon  written  instruments,  and  open, 
notorious  and  adverse  to  any  claim  by  the  State  or  any 
one  else  to  any  part  thereof,  except  as  to  the  construc- 
tion and  maintenance  of  the  said  State  dam,  and  the 
use  of  the  waters  of  the  Oswego  river  by  the  State  as 
aforesaid.  No  cause  of  action  for  the  recovery  of  the 
possession  of  any  part  of  any  of  said  three  properties 
known  as  the  power  plant  property,  the  Kenyon  Mills 
property  and  the  Genesee  Mills  property,  has  accrued 
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to  the  State  within  40  years  prior  to  the  service  and 
filing  of  said  appropriation  maps  as  aforesaid,  nor  has 
the  State,  nor  any  one  from  whom  it  claims,  received 
rents  and  profits  within  said  period  from  said  three 
properties  or  any  part  of  either  thereof. 

53.  That  at  the  time  of  the  service  of  notice  No.  323 
neither  the  area  described  hy  the  metes  and  bounds  on 
said  notice  or  by  the  deed  to  the  said  Fulton  Light, 
Heat  &  Power  Company  of  the  combined  area  cov- 
ered by  said  metes  and  bounds,  and  by  the  area  in- 
eluded  within  said  yellow  lines,  adjoined  any  public 
way  other  than  the  Oswego  canal  or  the  Oswego  river, 
hut  had  an  outlet  by  means  of  a  bridge  over  the  Os- 
wego canal  to  a  public  street  in  the  city  of  Fulton. 

54.  The  half  flow  of  the  Oswego  river  at  the  said 
dam,  prior  to  the  time  of  the  filing  and  service  of  the 
said  appropriation  maps,  averaged  yearly  from  about 
1,500  cubic  feet  per  second  during  the  driest  to  about 
9,000  cubic  feet  per  second  during  the  wettest  month  of 
each  year.  These  amounts  were  exclusive  of  the  quan- 
tities of  water  diverted  by  the  State  for  the  uses  of 
the  Oswego  canal,  as  the  same  existed  and  was  oper- 
ated prior  to  the  filing  and  service  of  the  said  appro- 
priation maps. 

55.  It  is  customary  and  practicable  to  utilize  water 
power  furnished  by  any  stream,  by  installing  a 
hydraulic  plant  of  a  capacity  sufficient  to  develop  for 
use  all  of  the  water  power  furnished  by  the  stream  in 
the  average  ninth  month  in  the  order  of  dryness  of  the 
stream,  and  to  supplement  such  hydraulic  plant  with  a 
steam  power  auxiliary  of  sufficient  capacity  to  enable 
the  comhined  plant,  at  all  times,  to  develop  for  use 
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power  eqnivalent  in  amount  to  the  hydraulic  power 
furniahed  in  such  ninth  driest  month. 

56.  At  the  time  of  the  present  appropriation  claim- 
ants had  a  permanent  right  to  draw  water  from  the 
Oswego  river  amounting  to  510  cubic  feet  per  second 
through  openings  in  the  hydraulic  canal  at  a  head  of 
12  feet,  and  1,888  cubic  feet  per  second  through  the  old 
openings  in  the  dam  pier  at  a  head  of  11.8  feet  subject 
to  what  was  necessary  for  the  old  Oswego  canal. 

57.  Claimants  and  their  predecessors  never  used  a 
tailrace  which  extended  down  the  bank  of  the  river 
sufficient  to  produce  a  greater  head  than  that  which 
they  had  at  the  time  of  the  service  of  the  notices  of 
appropriation  herein,  nor  had  they  received  any  con- 
veyance or  license  so  to  do  from  any  of  the  lower 
riparian  owners. 

58.  Chapter  147  of  the  Laws  of  1903,  entitled  "An 
act  making  provision  for  issuing  bonds  to  the  amount 
of  not  to  exceed  one  hundred  and  one  million  dollars 
for  the  improvement  of  the  Erie  Canal,  the  Oswego 
Canal  and  the  Champlain  Canal,  and  providing  for  a 
submission  of  the  same  to  the  people  to  be  voted  upon 
at  the  general  election  to  be  held  in  the  year  1903," 
became  a  law  on  the  7th  day  of  April,  1903,  with  the 
approval  of  the  Governor,  and  was  approved  by  the 
people  of  the  State  of  New  York  at  the  general  elec- 
tion in  the  year  1903. 

The  said  act  among  other  things  provided  that  the 
State  Engineer  should  be  and  he  thereby  was  author- 
ized and  empowered  to  '*  enter  upon,  take  possession 
of  and  nse  lands,  structures  and  waters,  the  appro- 
priation of  which  for  the  use  of  the  improved  canala, 
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and  for  the  purposes  of  the  work  and  improvement 
authorized  by  said  Act,  shall  be  in  his  judgment  neces- 
sary; "  that  aeeurate  surveys  and  maps  of  any  such 
appropriations  should  be  made  by  the  State  Engineer, 
who  should  annex  thereto  his  certificate,  stating  that 
the  lands  therein  described  had  been  appropriated  for 
the  use  of  the  canals  of  the  State ;  and  that  such  maps, 
surveys  and  certificates  should  be  filed  in  the  oflSce  of 
the  State  Engineer  and  duplicate  copies  thereof,  duly 
certified  by  the  State  Engineer,  should  be  filed  in  the 
office  of  the  Superintendent  of  Public  Works;  that 
thereupon  the  Superintendent  of  Public  Works  should 
serve  upon  the  owner  of  any  real  property  so  appro- 
priated, notices  of  the  filing  and  date  of  filing  of  such 
maps,  surveys  and  certificates  on  file  in  his  office,  which 
notices  should  specifically  describe  the  portions  of  the 
real  property  belonging  to  such  owner  which  had  been 
so  appropriated;  that  if  the  Superintendent  of  Public 
Works  should  not  be  able  to  serve  such  notice  upon  the 
owner  personally  within  this  State,  after  making  ef- 
forts so  to  do,  which  in  his  judgment  are  under  the 
circumstances  reasonable  and  proper,  he  might  serve 
same  by  filing  them  with  the  clerk  of  the  county 
wherein  the  property  so  appropriated  was  situated; 
that  from  the  time  of  the  service  of  such  notice,  the 
entry  upon,  and  the  appropriation  by  the  State  of  the 
real  property  therein  described  for  the  purposes  of 
the  work  and  improvement  provided  for  by  said  Act 
should  be  deemed  complete,  and  such  notices  so  served 
should  be  conclusive  evidence  of  such  entry  and  ap- 
propriation and  of  the  quantities  and  boimdaries  of 
lands  appropriated;  that  the  Court  of  Claims  should 
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have  jurisdiction  to  determine  the  amount  of  compen- 
sation for  lands,  structures  and  waters  so  appropri- 
ated, or  damages  caused  by  the  work  of  improvement; 
that  the  Superintendent  of  Public  Works  and  the 
State  Engineer  should  proceed  to  improve  the  Oswego 
canal,  greatly  enlarging  the  size  of  its  prism  and  looks, 
and  provide  the  locks  with  hydraulic  or  electrical 
power  for  the  manipulation  of  gates  and  valves,  for 
expediting  the  passage  of  boats  through  the  locks,  and 
for  lighting  the  locks  and  approaches;  that  new 
bridges  should  be  built  over  the  canals  to  take  the 
place  of, existing  bridges  wherever  required  or  ren- 
dered necessary  by  the  new  location  of  the  canals. 

59.  Under  and  in  pursuance  of  said  chapter  147  of 
the  Laws  of  1903,  the  State  Engineer,  j)rior  to  August 
6,  1906,  for  the  purpose  of  appropriating  certain  lands, 
structures  and  waters  of  the  claimants  herein,  which 
in  his  judgment  were  necessary  for  the  use  of  the  im- 
provement of  the  Oswego  canal  and  for  the  purposes 
of  the  work  and  improvements  authorized  by  said  Act, 
made  a  survey  and  map  of  such  lands,  structures  and 
waters,  and  annexed  thereto  his  certificate,  and  filed 
such  map,  survey  and  certificate  in  his  office,  which 
map,  survey  and  certificate  are  hereinafter  desig- 
nated "  Appropriation  Map  292,"  and  a  copy  of  which 
is  hereto  annexed  marked  "  292,"  and  forms  a  part  of 
these  findings  of  fact;  and  prior  to  August  6,  1906,  a 
duplicate  copy  of  such  map,  survey  and  certificate, 
duly  certified  by  the  State  Engineer  to  be  such  dupli- 
cate copy,  was  filed  in  the  office  of  the  Superintendent 
of  Public  Works;  and  thereupon  on  August  6,  1906, 
the  Superintendent  of  Public  Works  served  upon  the 
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claimant  herein,  the  Fulton  IJght,  Heat  &  Power 
Company,  a  notice  of  the  filing  and  of  the  date  of  filing 
of  snch  map,  survey  and  certificate,  a  copy  of  which 
map,  survey  and  certificate  was  annexed  to  said  notice 
and  thereby  said  notice  specifically  described  that  por- 
tion of  SQch  real  property  belonging  to  the  claimanta 
herein  which  had  been  so  appropriated;  and  on  or 
abont  August  6,  1906,  the  Superintendent  of  Public 
Works  caused  a  duplicate  copy  of  such  notice  with  an 
affidavit  of  due  service  thereof  on  the  claimant  herein, 
the  Fulton  Light,  Heat  &  Power  Company,  to  be  re- 
corded in  the  books  used  for  recording  deeds  in  the 
office  of  the  county  clerk  of  Oswego  county,  where  the 
lands  so  described  were  situated. 

60.  Under  and  in  pursuance  of  said  chapter  147  of 
the  Laws  of  1903,  the  State  Engineer,  prior  to  October 
2, 1906,  for  the  purpose  of  appropriating  certain  other 
lands,  structures  and  waters  of  the  claimants  herein, 
which  in  his  judgment  were  necessary  for  the  use  of 
the  improvement  of  the  Oswego  canal  and  for  the  pur- 
poses of  the  work  and  improvements  authorized  by 
said  Act,  made  a  survey  and  map  of  such  other  lands, 
structures  and  waters,  and  annexed  thereto  his  cer- 
tificate, and  filed  such  map,  survey  and  certificate  in 
his  office,  which  map,  survey  and  certificate  are  here- 
inafter designated  "  Appropriation  Map  321,"  and  a 
copy  of  which  is  hereto  annexed  marked  "  321,"  and 
forms  a  part  of  these  findings  of  fact;  and  prior  to 
October  2,  1906,  a  duplicate  copy  of  such  map,  survey 
and  certificate,  duly  certified  by  the  State  Engineer 
to  be  such  duplicate  copy,  was  filed  in  the  office  of  the 
Superintendent  of  Public  Works;  and  thereupon  on 
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October  2,  1906,  the  Superintendent  of  Pablie  Works 
served  upon  the  claimant  herein,  the  Fulton  Light, 
■Heat  &  Power  Company,  a  notice  of  the  filing  and  of 
the  date  of  filing  of  such  map,  survey  and  certificate, 
a  copy  of  which  map,  survey  and  certificate  was  an- 
nexed to  said  notice  and  thereby  said  notice  specific- 
ally described  that  portion  of  such  real  property  be- 
longing to  the  claimants  herein  which  had  been  so  ap- 
propriated; and  on  or  about  October  2,  1906,  the 
Superintendent  of  Public  Works  caused  a  duplicate 
copy  of  such  notice  with  an  affidavit  of  doe  service 
thereof  on  the  claimant  herein,  the  Pulton  Light, 
Heat  and  Power  Company,  to  be  recorded  in  the  books 
used  for  recording  deeds  in  the  office  of  the  county 
clerk  of  Oswego  county,  where  the  lands  so  described 
were  situated. 

61.  By  the  filing  and  service  of  appropriation  map 
321,  the  State  took  and  appropriated  all  of  the  real 
property  described  on  appropriation  map  321. 

62.  Under  and  in  pursuance  of  said  chapter  147  of 
the  Laws  of  1903,  the  State  Engineer,  prior  to  October 
2, 1906,  for  the  purpose  of  appropriating  certain  other 
lands,  structures  and  waters  of  the  claimants  herein, 
which  in  his  judgment  were  necessary  for  the  use  of 
the  improvement  of  the  Oswego  canal  and  for  the  pur- 
poses of  the  work  and  improvements  authorized  by 
said  Act,  made  a  survey  and  map  of  such  other  lands, 
structures  and  waters,  and  annexed  thereto  his  cer- 
tificate, and  filed  such  map,  survey  and  certificate  in 
his  office,  which  map,  survey  and  certificate  are  herein- 
after designated  "  Appropriation  Map  323,'*  and  a 
copy   of   which   is    hereto    annexed    marked   ".323," 


.y  Google 


Fulton  Light  Co.  v.  The  State  op  New  York.     331 
Findings  of  Fact 

and  forms  a  part  of  these  findings  of  fact;  and 
prior  to  October  2,  1906,  a  duplicate  copy  of 
such  map,  survey  and  certificate,  duly  certified  by 
the  State  Engineer  to  be  such  duplicate  copy,  was 
filed  in  the  office  of  the  Superintendent  of  Public 
"Works ;  and  thereupon  on ,  October  2,  1906,  the 
Superintendent  of  Public  "Works  served  upon 
the  claimant  herein,  the  Fulton  Light,  Heat  &  Power 
Company,  a  notice  of  the  filing  and  of  the  date  of 
filing  of  such  map,  survey  and  certificate,  a  copy  of 
which  map,  survey  and  certificate  was  annexed  to  said 
notice  and  thereby  said  notice  specifically  described 
that  portion  of  such  real  property  belonging  to  the 
claimant  herein  which  had  been  so  appropriated ;  and 
on  or  about  October  2,  1906,  the  Superintendent  of 
Public  "Works  caused  a  duplicate  copy  of  such  notice, 
with  an  affidavit  of  due  service  thereof  on  the  claim- 
ant herein,  the  Fulton  Light,  Heat  &  Power  Com- 
pany, to  be  recorded  in  the  books  used  for  recording 
deeds  in  the  office  of  the  county  clerk  of  Oswego 
county,  where  the  lands  so  described  were  situated. 

63.  Hereto  annexed  is  a  map  marked  Exhibit  27,  and 
forming  a  part  of  these  findings  of  fact,  on  which  is 
correctly  shown,  enclosed  in  red  lines,  the  three  par- 
cels of  land  described  on  the  said  three  appropria- 
tion maps  nombered  292,  321  and  323,  respectively,  as 
having  been  appropriated  by  the  State,  and  the  sur- 
roundings of  said  three  parcels  are  also  correctly  set 
out  on  said  map  Exhibit  27,  as  indicated  thereon. 

The  lands  shown  on  said  map  Exhibit  27,  enclosed  in 
red  lines  and  numbered  292,  are  the  same  lands  de- 
scribed on  appropriation  map  292  as  having  been  ap- 
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propriated  by  the  State,  and  together  with  the  adjoin- 
ing lands  shown  thereon,  enclosed  in  yellow  lines, 
constitute  an  entire  parcel  which  is  hereinafter  desig- 
nated the  Genesee  Mills  property. 

The  lands  shown  on  said  map  Exhibit  27,  enclosed  In 
red  lines  and  numbered  321,  are  the  same  lands  de- 
scribed on  appropriation  map  321  as  having  been  ap- 
propriated by  the  State  and  constitnte  an  entire  parcel 
which  is  hereinafter  designated  the  Kenyon  Mills 
property. 

The  lands  shown  on  said  map  27,  enclosed  in  red 
lines  and  numbered  323,  are  the  same  lands  described 
on  appropriation  map  323  as  having  been  appropri- 
ated by  the  State,  and  together  with  the  adjoining 
lands  shown  thereon,  enclosed  in  yellow  lines,  consti- 
tute an  entire  parcel  which  is  hereinafter  designated 
the  power  plant  property. 

64.  That  the  area  indicated  on  said  Exhibit  No.  27 
of  June  22,  1908,  indicated  by  yellow  lines  and  lying 
westerly  of  the  area  described  by  metes  and  bounds  in 
notice  No.  323,  includes  a  section  of  the  spillway  of 
the  dam  extending  from  the  westerly  end  of  the  dam 
pier  to  the  approximate  center  line  of  the  river,  and 
that  said  section  of  said  dam  is  to  be  retained  under 
the  plans  of  the  State's  new  improvement,  and  the 
same  is  essential  to  the  new  improvement  as  so 
planned. 

65.  That  ever  since  the  completion  of  original  dam 
No.  4,  and  at  the  time  of  the  service  of  notice  No.  323, 
the  area  described  by  the  metes  and  bounds  of  said 
notice  covered  a  part  of  the  easterly  portion  of  the 
site  of  the  pier  of  said  dam. 
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66.  That  the  State  Engineer  and  Surveyor,  under 
the  authority  of  chapter  147  of  the  Laws  of  1903,  and 
the  acts  amendatory  thereof,  has  made  plans  to  carry 
out  the  intended  improvement  at  Fulton,  and  that  a 
contract  has  been  let  and  the  said  improvement  is  un- 
der way  at  said  point,  and  is  known  as  Contract  10, 
and  that  such  plans  provide  a  new  course  for  the  canal 
around  dam  No.  4,  and  the  rapids  formed  by  the  spill 
of  said  dam. 

67.  That  the  construction  of  said  new  course  crosses 
the  areas  described  by  metes  and  bounds  in  notices 
Nos.  292,  320  and  323  aforesaid. 

68.  That  at  the  time  of  the  service  of  such  notices 
structures  built  by  private  individuals,  .consisting  of 
the  stone  piers  in  the  pond  southerly  of  the  dam  pier, 
the  corner  of  the  power  house  resting  on  the  dam  pier, 
the  westerly  wall  of  the  hydraulic  canal  below  the 
bulkhead,  the  stone  building  known  as  Kenyon  Mill, 
and  part  of  the  foundation  of  the  building  known  as 
the  Genesee  Mill,  constituted  obstructions  to  the  con- 
struction and  completion  of  the  work  planned  as 
aforesaid. 

69.  That  the  bulkhead  through  which  water  from 
said  pond  is  drawn  into  the  hydraulic  race  at  the  east 
end  of  said  dam,  was  an  obstruction  to  the  construc- 
tion of  the  new  lock  contemplated  by  the  plans  of  the 
State  Engineer  aforesaid,  and  which  lock  is  to  cover 
the  site  on  which  said  bulkhead  stood. 

70.  The  proposed  Barge  canal,  where  it  crosses  the 
property  of  claimants,  is  wholly  outside  the  channel  of 
the  Oswego  river  as  it  existed  at  the  time  of  the  ser- 
vice of  the  notices  of  appropriation  in  1906,  and  as  it 
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Vf&s  at  the  time  of  the  grant  by  the  State  to  <Stene  in 
1793  prior  to  the  construction  of  the  original  Oswego 
canal. 

71.  That  several  months  elapsed  after  the  service  of 
said  notices  npon  the  Fnlton  Light,  Heat  &  Power 
Company  before  the  State,  through  its  contractors  or 
agents,  actually  entered  upon  any  of  the  areas  de- 
scribed in  said  notices  for  the  actual  commencement  of 
the  work  of  said  improvement. 

72.  That  up  to  the  time  of  the  trial  of  this  claim  the 
Fulton  Light,  Heat  &  Power  Company  continued  to 
use  the  waters  of  said  pond  after  the  service  of  such 
notices  in  precisely  the  same  manner  and  volume  as 
the  said  company  had  theretofore  used  the  water  of 
said  pond,  and  no  actual  appropriation  by  the  State  of 
such  waters  had  then  been  made  other  than  may  have 
been  made  by  the  service  of  said  notices. 

73.  The  property  known  as  the  Kenyon  Mills  prop- 
erty as  described  on  appropriation  map  321  without 
water  rights  had  a  fair  and  reasonable  market  value 
at  the  time  of  the  filing  and  service  of  said  appropri- 
ation map,  of  eight  thousand  dollars. 

74.  The  claim  of  the  claimants  herein  has  never  been 
submitted  by  law  to  any  other  tribunal,  or  officer  for 
audit  or  determination,  nor  has  said  claim  nor  any 
part  thereof  been  assigned,  and  no  other  persons  than 
the  claimants  herein  are  interested  in  said  claim. 

75.  The  claimant,  Fulton  Light,  Heat  &  Power 
Company,  was  at  the  dates  of  the  said  appropriations 
the  owner  of  the  fee  of  the  lands  and  land  under 
water  and  the  improvements  thereon,  referred  to 
herein  as  the  power  plant,  Kenyon  Mills  and  Genesee 
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Mills  properties,  and  was  the  lessee  at  a  nominal  rent, 
for  a  period  of  999  years,  of  the  water  rights  herein- 
before described  and  covered  by  said  appropriations. 
The  claimant,  Milton  J.  Warner,  was  the  owner  of  said 
water  rights,  subject  to  said  lease.  Both  claimants  ask 
that  their  rights  be  considered  jointly  and  unite  in  a 
single  claim,  praying  that  one  award  be  made  to  cover 
their  aggregate  interests  in  this  property  appro- 
priated. 

76.  The  court  has  viewed  the  premises. 

CONCLUSIONS  OF  LAW. 

1.  The  Oswego  river  is  a  fresb  water  river  in  which 
the  tide  does  not  ebb  and  flow ;  it  is  not,  and  never  has 
been  navigable  in  fact,  opposite  to  and  westerly  of  the 
power  plant  property  of  claimants,  nor  for  a  consider- 
able distance  up  the  river,  above  and  southerly  of  the 
power  plant  property,  nor  for  a  considerable  distance 
from  there  down  the  river  below  and  northerly  of  the 
Genesee  Mills  property  of  claimants,  but  it  is,  and 
from  time  immemorial,  has  been  navigable  in  fact  in 
certain  other  portions  thereof  located  some  distance 
below,  and  some  distance  above  the  said  properties 
respectively. 

2.  That  at  the  time  of  the  application  for  and  grant- 
ing of  the  lands  patented  to  Conrad  Stene,  the  State 
of  New  York  held  the  proprietary  estate  in  such  lands 
nnder  absolute  fee. 

3.  The  westerly  boundary  of  the  premises  con- 
veyed by  the  State  to  Conrad  Stene,  as  hereinbefore 
set  forth,  in  the  finding  of  fact  numbered  "  6  "  was  the 
center  of  the  Oswego  river. 
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4:.  The  westerly  boundary  of  the  premises  conveyed 
by  each  of  the  conveyances  in  the  chain  of  title  from 
Conrad  Stene  to  Norman  Hnbbard  and  George  P.  Pal- 
ley,  as  hereinbefore  mentioned  and  described  in  find- 
ing of  fact  numbered  "  42  "  was  the  center  of  the 
Oswego  river. 

5.  The  conveyances  in  the  chain  of  title  from  Nor- 
man Hubbard  and  George  P.  Palley  to  the  claimants, 
hereinbefore  mentioned  and  described  in  the  findings 
of  facts  numbered  "  43,  44  and  45,"  conveyed  to  the 
claimants  title  to  the  power  plant  property,  the  Ken- 
yon  Mills  property  and  the  G«nesee  Mills  property, 
having  the  right  to  the  use  of  so  much  water  from  the 
Oswego  river  as  was  available  through  the  openings  in 
the  dam  pier  and  the  openings  in  the  hydraulic  race 
under  the  Churchill  decree  at  the  time  of  the  present 
appropriation  by  the  State  subject  to  the  rights  of  the 
other  owners  on  the  race  and  subject  to  the  main- 
tenance of  State  dam  No.  4  at  Fulton  and  the  right  of 
the  State  to  use  whatever  water  of  the  Oswego  river 
was  or  might  be  necessary  for  the  old  Oswego  canal. 
Immediately  prior  to  the  filing  and  service  upon  the 
claimants  of  the  appropriation  map  numbered  "  292  " 
on  August  6,  1906,  as  hereinbefore  set  forth  in  the 
findings  of  fact  numbered  "  59  "  the  claimants  were 
the  owners  of  the  Genesee  Mills  property;  and  im- 
mediately prior  to  the  service  and  filing  upon  the 
claimants  of  the  appropriation  map  numbered  "  321  " 
and  "  323  "  October  2,  1906,  as  hereinbefore  set  forth 
in  the  finding  of  fact  numbered  "  60  "  and  "  62,"  the 
claimants  were  the  owners  of  the  Kenyon  Mills  prop- 
erty and  of  the  power  plant  property,  having  the  right 
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to  the  nae  of  so  much  water  from  the  Oswego  river  as 
was  available  through  the  openings  in  the  dam  pier 
and  the  openings  in  the  hydraulic  race  under  the 
Churchill  decree  at  the  time  of  the  present  appro- 
priation by  the  State  subject  to  the  rights  of  other 
owners  on  the  race  and  subject  to  tlie  maintenance  of 
State  dam  No.  4  at  Fulton  and  the  right  of  the  State 
to  use  whatever  water  of  the  Oswego  river  was  or 
might  be  necessary  for  tie  old  Oswego  canal. 

6.  tinder  and  by  virtue  of  the  various  conveyances 
mentioned  and  described  in  the  findings  of  fact  herein- 
before set  forth  numbered  ' '  42,  43,  44  and  45  ' '  the 
claimants  herejn  succeeded  to  all  of  the  right,  title  and 
interest  in  and  to  the  said  three  parcels  known  as  the 
power  plant  property,  the  Kenyon  Mills  property  and 
the  Genesee  Mills  property,  which,  by  said  patent 
f  rOm  the  State  to  Conrad  Stene  had  been  granted  and 
conveyed  to  Conrad  Stene.  Prior  to  and  at  the  time 
of  the  filing  and  service  upon  the  claimants  of  the  said 
appropriation  maps  numbered  "  292,"  "  321  "  and 
'*  323,"  the  claimants  had  acquired  title  by  adverse 
possession  as  against  the  State  and  all  other  persons 
to  the  Kenyon  Mills  property,  to  that  portion  of  the 
Genesee  Mills  property  easterly  of  the  westerly  line 
of  the  spoil  bank  as  hereinbefore  mentioned  and  de- 
scribed in  finding  of  fact  numbered  '*  50,"  and  to  that 
portion  of  the  power  plant  property  easterly  of  the 
westerly  line  of  said  spoil  bank,  and  northerly  of  the 
dam  pier  as  hereinbefore  set  forth;  and  northerly  of 
the  eastwardly  extended  line  of  said  dam  pier ;  having 
the  right  to  the  use  of  so  much  water  from  the  Oswego 
river  as  was  available  through  the  openings  in  the  dam 
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pier  and  the  openings  in  the  hydraulic  race  ander  the 
Churchill  decree  at  the  time  of  the  present  appropria- 
tion by  the  State  suhject  to  the  rights  of  other  owners 
on  the  race  and  subject  to  the  maintenance  of  State 
dam  No.  4,  at  Fulton,  and  the  right  of  the  State  to  use 
whatever  water  of  the  Oswego  river  was  or  might  be 
necessary  for  the  old  Oswego  canal. 

7.  At  the  time  of  the  filing  and  service  of  the  notices 
of  appropriation  herein  the  State  of  New  York  was  . 
the  owner  of  State  dam  No,  4,  at  Fulton,  and  the 
owner  in  fee  of  the  land  upon  which  it  stood. 

8.  At  the  time  of  the  filing  and  service  of  the  notices 
of  appropriation  herein  the  State  of  New  York  had  a 
permanent  right  to  flood  the  land  covered  by  the  pond 
created  by  the  water  set  back  by  State  dam  No.  4,  at 
Fulton. 

9.  The  State  had  the  right  at  the  time  of  the  present 
appropriations  to  maintain  the  water  in  the  pond 
created  by  the  State  dam  to  the  crest  thereof  for  the 
purpose  of  supplying  water  to  the  Oswego  canal  and 
for  the  use  of  boats  in  crossing  the  pond. 

10.  At  the  time  of  the  filing  and  service  of  the 
notices  of  appropriation  herein  the  State  of  New  York 
had  a  permanent  right  to  use  so  much  of  the  water  of 
the  Oswego  river  for  the  existing  Oswego  canal  and 
for  the  pond  above  the  dam  as  was  or  might  be  neces- 
sary therefor. 

11.  Claimants'  right  to  openings  in  the  dam  pier  and 
hydraulic  race  and  the  use  of  the  water  of  the  Oswego 
river  became  fixed  by  the  appropriations  made  by  the 
State  prior  to  the  present  appropriations  and  con- 
firmed by  user  thereafter. 
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12.  At  the  time  of  the  filing  and  service  of  the 
notices  of  appropriation  herein  the  claimants  had  the 
permanent  right  to  the  maintenance  of  the  openings 
in  the  dam  pier  and  those  of  the  hydraulic  race  to 
which  they  were  entitled  under  the  Churchill  decree  of 
which  they  can  not  he  deprived  without  compensation. 

13.  At  the  time  of  the  filing  and  service  of  the 
notices  of  appropriations  claimants  had  no  right  as 
against  the  State  to  make  additional  openings  in  the 
State  dam,  dam  pier  or  hydraulic  race  and  thus  use 
more  water  from  the  Oswego  river  than  that  to  which 
they  were  entitled  at  the  time  of  the  present  appro- 
priations. 

14.  At  the  time  of  the  filing  and  service  of  the 
notices  of  appropriation  herein  the  claimants  had  the 
permanent  right  to  the  use  of  so  much  water  from  the 
Oswego  river  as  would  flow  through  the  openings  in 
the  dam  pier  and  openings  in  the  hydraulic  race  suf- 
ficient to  supply  the  water  to  which  they  were  entitled 
under  the  Churchill  decree  subject  to  the  right  of  the 
State  to  use  whatever  water  of  the  Oswego  river  was 
or  might  be  necessary  for  the  old  Oswego  canal  of 
which  right  claimants  can  not  be  deprived  without 
compensation. 

15.  Under  the  Churchill  decree  clahnants  are  en- 
titled to  an  award  for  the  power  plant  property  upon 
the  assumption  of  the  user  at  that  property  of  all  the 
water  to  which  they  are  entitled  by  law  and  under  that 
decree. 

16.  At  the  time  of  the  filing  and  service  of  the 
notices  of  appropriations  herein  claimants  had  a 
permanent  right  to  rest  the  south  wall  of  its  power 
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plant  building  upon  the  dam  pier  of  which  right  they 
can  not  be  deprived  without  compensation. 

17.  Any  private  property  interests  not  paid  for  bnt 
appropriated  for  the  old  Oswego  canal  by  virtue  of 
the  entry  by  the  State,  became  vested  in  the  State  by 
operation  of  the  statutes  of  limitations  and  by  the 
failure  of  the  persons  whose  property  was  taken  to 
file  claim  therefor  as  to  any  lands  so  entered  upon,  or 
as  to  any  other  lands  embraced  within  the  blue  lines  of 
the  map  filed  in  1834. 

18.  That  no  right  or  title  as  against  the  public  in  the 
use  of  any  part  of  the  property  constituting  the 
Oswego  canal  can  arise  by  virtue  of  private  use  of  any 
part  of  said  canal  by  private  individuals  for  sueh 
length  of  time  as  would  bar  an  action  of  ejectment  in 
behalf  of  the  people. 

19.  That  no  right  or  title  as  against  the  public  in  the 
use  of  any  part  of  the  property  constituting  the 
Oswego  eanal  can  arise  by  adverse  private  possessioti 
of  any  part  thereof  for  such  length  of  time  as  would 
bar  an  action  of  ejectment  in  behalf  of  the  people. 

20.  No  title  to  the  lands  covered  thereby  or  rights  as 
against  the  State  accrued  to  the  Fulton  Light,  Heat 
&  Power  Company  or  its  predecessors  in  the  use  of 
buildings  or  other  structures  constructed  within  the 
blue  lines  of  tlie  Oswego  canal,  or  within  the  areas 
occupied  by  the  State's  structures  erected  for  the  pur- 
poses of  that  canal  by  constructing  such  structures. 

21.  All  deeds  made  by  private  individuals  subse- 
quent to  the  entry  by  the  State  covering  any  of  the 
State  canal  land  were  void  as  against  the  State. 

22.  Any  taxes  assessed  against  individuals  upon  the 
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area  constituting  the  Oswego  canal  or  upon  the  areas 
occupied  by  the  structures  thereof,  were  erroneous 
and  void,  and  payment  of  any  such  taxes  was  volun- 
tary. 

23.  That  it  is  unnecessary  that  the  State  Engineer 
should  notify  in  writing  or  otherwise  any  person  that 
the  State  proposes  to  use  its  own  property  of  public 
waters  for  a  navigation  improvement  of  the  same 
waters  when  duly  authorized  by  law. 

24.  The  construction  of  the  Barge  canal  around  the 
State  dam  does  not  constitute  an  improvement  of  the 
navigation  of  the  Oswego  river  but  the  construction  of 
a  canal  outside  the  river. 

25.  That  at  no  time  prior  to  the  service  of  the 
notices  herein  did  the  Fulton  Light,  Heat  &  Power 
Company  or  any  of  its  predecessors  in  the  use  of  sur- 
plus water  created  by  dam  No.  4  have  the  right  to  con- 
struct a  dam  at  that  point  which  would  extend  from 
bank  to  bank  of  the  river. 

26.  That  the  State  of  New  York  is  not  bound  in  in- 
terest of  the  Fulton  Light,  Heat  &  Power  Company 
to  maintain  dam  No.  4. 

27.  That  at  the  time  of  the  service  of  said  notices 
neither  the  Fulton  Light,  Heat  &  Power  Company, 
nor  any  of  its  predecessors  in  use  of  the  surplus 
waters  of  the  pond  raised  by  dam  No.  4,  had  the  right 
to  construct  the  tailraee  improvement  outlined  by  the 
claimants'  witnesses. 

28.  That  the  Churchill  decree  does  not  bind  or  affect 
any  rights  of  the  State  of  New  York  in  the  use  and 
control  of  the  waters  from  the  pond  formed  by  dam 
No.  4. 
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29.  That  the  State  anthorities  in  proceeding  under 
chapter  14:7  of  the  Laws  of  1903,  as  amended,  have  the 
right  to  adapt  the  new  structures  so  as  to  facilitate 
any  future  use  of  surplus  canal  water  that  may  be 
hereafter  authorized  by  law  to  be  permitted. 

30.  By  the  filing  and  service  of  said  three  appro- 
priation maps,  the  State  has  taken  and  appropriated 
the  real  property  described  specifically  on  said  appro- 
priation maps,  numbered  respectively  292,  321  and  323 
attached  hereto  and  made  a  part  of  these  findings,  and 
had  also  taken  and  appropriated  all  the  riparian 
rights  of  the  claimants. 

31.  No  part  of  the  area  owned  by  the  State  covered 
by  the  dam  or  of  the  pond  above  the  dam  inclosed 
within  the  yellow  lines  upon  Exhibit  27  was  attempted 
to  he  appropriated  by  notice  No.  323. 

32.  Claimants  are  entitled  to  a  joint  judgment 
against  the  State  in  the  sum  of  two  hundred  and 
ninety-nine  thousand  dollars  with  interest  thereon 
from  the  date  of  appropriation  respectively  as  herein- 
after stated,  with  the  expenses  of  obtaining  abstract 
of  title  and  to  receive  payment  thereof  upon  furnish- 
ing such  releases  and  deeds  as  may  be  requisite  to  con- 
vey their  respective  interest  in  said  properties  appro- 
priated free  from  all  encumbrances. 

33.  Claimants  are  entitled  to  the  value  of  the  land 
taken  and  damages  to  the  remainder  of  the  property 
not  taken  including  the  value  of  the  use  of  so  much  of 
the  water  of  the  Oswego  river  as  was  available  to 
their  property  through  the  openings  in  the  dam  pier 
and  hydraulic  race  under  the  Churchill  decree  at  the 
time  of  the  present  appropriations  subject  to  the  right 
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of  the  State  to  use  what  was  or  might  be  necessary  for 
the  old  Oswego  canal  and  the  pond  above  the  dam  and 
subject  to  the  right  of  other  owners  on  the  race. 

34.  The  claimants  are  entitled  to  an  award  as  fol- 
lows: Power  plant  property  appropriation  No.  323 
with  all  their  riparian  rights  and  the  bridge  over  the 
old  Oswego  canal  two  hundred  and  seventy-six 
thousand  dollars;  Kenyon  Mills  property  appropria- 
tion No.  321  without  riparian  rights  eight  thousand 
dollars;  Genesee  Mills  property  appropriation  No. 
292  without  riparian  rights  fifteen  thousand  dollars; 
making  a  total  award  of  two  hundred  and  ninety-nine 
thousand  dollars  with  interest  thereon  from  the  re- 
spective dates  of  appropriation  and  with  the  expense 
of  procuring  abstracts  of  title. 

THEO.  H.  SWIFT, 
A.  J.  RODENBECK, 
CHAS.  H.  MUEEAT, 
Judges  of  the  Court  of  Claims. 
Dated  September  30,  1909. 

RoDENBECK,  J.  This  is  a  proceeding  taken  by  the 
State  pursuant  to  chapter  147  of  the  Laws  of  1903,  and 
its  amendments  commonly  referred  to  as  the  Barge 
Canal  Act  to  acquire  certain  land  and  water  which  the 
claimants  allege  they  own.  The  act  was  approved  by 
the  people  at  the  general  election  held  in  the  year  1903, 
and  outlines  the  general  course  of  the  improved  canals 
of  the  State  and  the  means  for  ac<}uiring  the  rights  of 
way  and  supply  of  water  necessary  therefor.  In  the 
acquisition  of  land  or  water  under  the  statute  the 
State  takes  possession  of  such  property  rights  as  it 
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desires,  files  a  map  thereof  and  serves  a  copy  upon  the 
owner  and  if  no  agreement  for  compensation  can  be 
made  under  the  act  and  pursuant  to  chapter  X95  of  the 
Laws  of  1908  known  as  the  State  Appraiser's  Act,  this 
coart  is  given  jurisdiction  of  the  claim. 

In  pursuance  of  this  authority  the  State  took  posses- 
sion of  the  land  and  water  alleged  to  be  owned  by  the 
claimants  at  the  existing  dam  in  the  Oswego  river  at 
the  city  of  Fulton,  known  as  State  Dam  No.  4,  filed  the 
required  maps  and  served  upon  qne  of  the  claimants, 
the  Fulton  Light,  Heat  and  Power  Company,  on 
August  6, 1906,  and  October  2, 1906,  copies  of  the  maps 
which  had  been  filed. 

There  are  three  pieces  of  property  involved  in  the 
claim,  to  each  of  which  it  is  alleged  there  are  attached 
certain  riparian  rights.  The  most  southerly  of  these 
properties  is  situated  at  the  easterly  end  of  the  dam 
and  on  the  pier  which  forms  an  easterly  extension  of 
the  dam  and  -is  the  so  called  power  plant  station,  the 
notices  of  appropriation  of  which  was  served  as  stated 
October  2,  1906,  and  beside  describing  specifically  by 
metes  and  bounds  the  land  actually  appropriated  con- 
tains the  words  "also  all  the  right,  title  and  interest  of 
the  said  reputed  owners  in  tlie  land  in  the  bed  of  the 
river  on  the  area  above  described  and  also  all  of  their 
right,  title  and  interest  as  riparian  owner."  The  next 
piece  of  property  proceeding  northerly  and  which  is 
situated  on  what  is  known  as  the  hydraulic  canal,  con- 
nected with  the  slack  water  created  by  the  dam,  is  the 
Kenyon  mills  property,  the  notice  for  the  appropriation 
of  which  was  served  October  2, 1906,  and  contains  a  de- 
scription of  the  land  taken,  but  omits  the  clause  con- 


.y  Google 


Pulton  Light  Co.  v.  The  State  of  New  Yoek.     345 
Opinion  of  th«  Court,  per  Rodenbbce,  J. 

tamed  in  the  notice  just  referred  to  relating  to  ri- 
parian rights.  The  third  piece  of  property  is  known  as 
the  Genesee  mills  property,  and  is  also  situated  on  the 
hydraulic  canal,  the  notice  for  which  was  served 
August  6,  1906,  and  contains  the  same  clause  relating 
to  land  in  the  bed  of  the  river  and  to  riparian  rights 
that  is  to  be  found  in  the  notice  appropriating  a  part 
of  the  power  plant  station  property. 

The  claimants  are  before  this  court  claiming  com- 
pensation for  the  land  and  water  described  in  the 
notices  of  appropriation  and  the  §tate  disputes  their 
claim  upon  the  ground  that  the  claimants  have  no  in- 
terest to  condemn  notwithstanding  the  service  of  the 
notices,  because  among  other  reasons  the  land 
described  in  the  notices  is  in  the  natural  bed  of  the 
Oswego  river,  title  to  which  was  never  acquired  by 
grant,  deed  or  otherwise  by  the  claimants,  because  the 
Oswego  river  at  the  point  in  question  is  a  stream  nav- 
igable in  fact,  and  because  the  work  constitutes  an  im- 
provement of  the  navigability  of  the  stream  and  the 
State  can  interfere  with  the  land  and  water  occupied 
and  used  by  the  claimants  without  making  compen- 
sation to  them  under  its  power  to  improve  navigation. 

The  property  as  stated  is  situated  on  the  easterly 
side  of  the  Oswego  river,  which  is  fed  by  the  waters  of 
a  series  of  lakes  in  the  central  part  of  the  State  and 
flows  into  Lake  Ontario.  It  has  a  large  watershed  and 
is  of  very  uniform  flow.  From  Lake  Ontario  it  was 
navigable  in  fact  in  its  natural  state  from  the  lake  for 
some  distance  to  a  rapids  above  which  the  stream  was 
again  navigable. 

The  non-navigable  part  of  the  river  upon  which 
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claimant's  property  is  situated  between  the  two  nav- 
igable reaches  seems  never  to  have  been  capable  of 
navigation.  There  is  no  evidence  that  any  boats  or  even 
logs  were  floated  down  the  river  in  its  natural  state, 
but  on  the  contrary  it  appears  that  at  the  Oswego  falls, 
which  was  the  name  given  to  the  fails  south  of  the 
claimants'  property,  there  existed  a  portage  around 
the  falls  and  the  State  itself  did  not  attempt  in  the 
past  to  use  this  part  of  the  river  for  the  old  Oswego 
canal,  and  even  the  present  improvement  contemplates 
a  by- pass  around  the  dam  at  claimants'  property  which 
was  heretofore  erected  by  the  State  in  the  construction 
of  the  original  Oswego  canal. 

Prior  to  any  interference  with  the  river  by  the  State 
and  on  May  10,  1783,  the  State  executed  a  grant  to 
Phillip  Stene  of  200  acres  of  land  bordering  upon  this 
minavigable  portion  of  the  Oswego  river  by  a  descrip- 
tion which  began  "  at  a  white,  ash  sapling  marked  on 
the  southerly  side  W.  H.,  and  on  the  northerly  side 
0.  S.,  standing  on  the  east  shore  of  said  Oswego  river 
and  running  thence  east  44  chains,  then  north  45 
chains,  then  west  48  chains  to  the  said  river,  and  then 
up  along  the  same  to  the  place  of  beginning."  Under 
this  description  which  embraced  the  land  of  the  claim- 
ants herein  and  following  the  decisions  of  the  courts 
this  court  held,  by  a  previous  decision  in  this  claim, 
that  the  title  extended  to  the  center  of  the  river. 

Long  before  the  State  began  the  construction  of  the 
first  Oswego  canal  in  1824  tliere  existed  at  the  present 
location  of  the  State  Dam  No.  4,  at  Fulton,  a  promon- 
tory or  tongue  of  land  extending  somewhat  into  the 
river  from  the  east  bank  upon  which  a  saw  mill  had 
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been  erected  as  early  as  the  year  1818,  and  from  which 
promontory  to  supply  water  to  the  mill  a  wing  dam 
had  been  built  into  the  river  nearly  to  its  center.  In 
this  condition  of  things  the  State  found  the  river 
when  it  constructed  the  first  Oswego  canal,  aUd  beside 
the  saw  mill  and  wing  dam  the  State  found,  when  it 
began  the  construction  of  the  canal,  an  old  wooden 
flnme  12  or  15  feet  wide  and  200  feet  long  extend- 
ing north  along  the  bank  of  the  river  and  connecting 
with  the  head  of  water  created  by  the  wing  dam. 

The  State  authorities  at  that  time  evidently  thought 
that  the  project  of  the  construction  of  the  canal  would 
so  appeal  to  the  citizens  of  the  State  that  grants  of  the 
necessary  rights  of  way  and  water  privileges  would 
readily  be  acquired  by  gift  so  the  statute  of  1816  (ch. 
237)  provided  for  the  acquirement  of  such  rights  by 
grant  and  donation.  This  procedure,  however,  having 
been  found  insufficient  the  State  passed  in  the  follow- 
ing year  chapter  262  of  the  Laws  of  1817,  authorizing 
the  canal  commissioners  to  take  possession  of  the 
necessary  land  and  water  and  provided  the  means  for 
securing  compensation  therefor.  This  statute  enacted 
that  the  State  might  take  the  land  and  water  "  neces- 
sary "  for  the  improvement  "  doing  nevertheless  no 
unnecessary  damage  "  {%  3). 

The  State,  however,  did  not  arrive  at  the  actual  con- 
struction of  the  canal  until  about  the  year  1824,  and 
during  that  year  and  succeeding  years  the  work  was 
prosecuted  to  completion.  The  length  of  the  canal  was 
23i  miles  and  extended  from  Three  River  Point  to 
Lake  Ontario,  a  distance  by  a  straight  line  of  about  13 
miles.    It  utilized  10^  miles  of  the  navigable  portions 
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of  the  Oswego  river  for  its  purposes,  and  where  the 
Btream  was  such  that  it  could  not  be  navigated  the 
State  erected  dams  and  ran  its  canal  around  these  por- 
tions. Thus  there  was  constructed  seven  dams  with 
the  distances  between  them  as  follows :  Three  Rivers 
to  Phoenix,  2.5  miles ;  Phcenix  to  Upper  Pulton,  9  nules ; 
Upper  Fulton  to  Lower  Fulton,  three-quarter  miles; 
Lower  Fulton  to  Battle  Island,  2|  miles ;  Battle  Island 
to  Minnetto,  3  miles ;  Minnetto  to  High  Dam,  2J  miles ; 
High  Dam  to  Curve  Dam  at  Oswego,  2\  miles;  Curve 
Dam  to  Lake  Ontario,  1^  miles.  The  length  of  the 
river  channel  used  for  the  old  Oswego  canal  was  10.5 
miles  and  for  the  improved  canal  about  20  miles  will  be 
used.  One  of  these  dams,  known  as  dam  No.  4,  at 
Fulton,  was  built  opposite,  the  property  in  question. 
This  dam  was  about  12  feet  high,  extended  across  the 
river  and  was  connected  at  its  easterly  end  with  the 
high  bank  by  means  of  a  pier  somewhat  higher  than 
the  dam  itself.  In  order  to  accomplish  the  construc- 
tion of  this  dam  and  the  connecting  pier  it  was  neces- 
sary to  take  possession  of  land  owned  by  claimants' 
predecessors  in  the  bed  of  the  river  and  upon  the  east 
bank  of  the  river  upon  which  land  the  dam  and  pier 
were  constructed.  This  dam  and  pier  set  back  the 
water  in  the  river  at  this  point  and  created  a  pond  in 
connection  with  the  canal,  which  was  used  at  times  by 
boats  in  crossing  to  the  opposite  side  of  the  river.  The 
canal  itself,  however,  south  of  claimants'  land,  was 
built  along  the  east  edge  of  the  river  and  was  separ- 
ated from  the  pond  by  a  boom  of  logs,  the  towpath 
being  cut  out  of  the  east  high  bank  of  the  river.  If 
the  State  had  simply  looked  to  its  own  improvement 
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the  canal  and  its  necessary  dam  and  pier  at  this  point 
would  obviously  have  cut  off  the  water  power  of  the 
mill  referred  to  by  the  destruction  of  the  wing  dara 
and  the  closing  of  the  wooden  flume,  but  the  State  did 
not  regard  the  destruction  of  these  rights  as  "  neces- 
sary ' '  and  being  authorized  by  the  statute  to  take  only 
aueh  land  and  water  as  was  "  necessary,"  "  doing 
nevertheless  no  unnecessary  damage,"  it  did  not  take 
all  of  the  riparian  rights,  but  made  provision  for  the 
future  use  of  water  by  the  owner  of  the  saw  mill  and 
the  owners  of  water  rights  on  the  flume.  In  the  execu- 
tion of  this  purpose  it  left  an  opening  in  the  pier  to 
supply  water  to  the  mill  and  another  opening  for  the 
admission  of  water  into  the  flume.  The  southerly  wall 
of  the  mill  was  also  allowed  to  rest  upon  the  pier.  This 
was  the  condition  in  which  things  were  left  after  the 
completion  of  the  original  canal  in  1828. 

At  the  time  of  the  construction  of  this  and  other 
dams  the  State  evidently  considered  that  it  was  the 
owner  of  the  surplus  water  created  by  the  erection  of 
the  dams,  and  in  pursuance  of  this  conception  of  its 
rights  it  sought  to  lease  the  additional  power  created 
at  the  various  dams.  In  August,  1826,  the  acting  com- 
missioner on  the  Oswego  canal  sold  at  public  auction 
surplus  water  in  the  Oswego  canal  at  the  east  end  of 
Dam  No.  4,  but  on  account  of  claims  to  the  water  by 
Norman  Hubbard,  the  then  owner  of  mills  at  the  dam, 
no  certificate  of  sale  was  given  and  the  sale  was  re- 
linquished and  the  payment  of  the  note  given  was 
never  made  or  enforced.  In  the  following  December 
of  the  same  year,  in  pursuance  of  chapter  112  of  the 
Laws  of  1823,  the  owners  of  water  power  at  the  daui 
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executed  a  bond  to  the  State  to  keep  in  repair  the 
flume  above  referred  to.  Other  disputes  arose  in  con- 
nection with  the  attempts  of  the  State  to  lease  water 
power,  and  its  right  to  do  so  came  before  the  court  of 
chancery  in  the  case  of  Varick  v.  Smith,  decided  upon 
a  demurrer  in  1835  (S  Paige  136),  and  upon  the  merits 
in  1842  (9  Paige  547).  In  this  case  the  complainant, 
Varick,  was  the  owner  of  land  and  a  mill  on  the  west 
side  of  the  river,  and  Smith  was  the  owner  of  land  and 
a  mill  on  the  east  side  of  the  river.  The  State  had 
leased  to  Smith  all  of  the  water  of  one  of  the  State 
dams  not  needed  for  the  canal.  Varick  brought  suit 
against  Smith,  making  the  Attorney-General  a  party, 
to  have  the  lease  to  Smith  adjudged  null  and  void,  and 
to  restrain  Smith  from  intercepting  the  water  in  its 
descent  from  tiie  dam,  alleging  that  Smith  was  pre- 
venting the  water  from  flowing  over  the  dam  to 
Varick's  mill  on  the  west  side  of  the  river.  The  court 
held  that  the  State  had  no  claim  to  surplus  waters 
passing  over  the  State  dam,  and  thus  the  claim  of  the 
State  to  the  surplus  waters  of  the  river  passing  over 
its  dams  passed  away. 

The  State  continued  to  operate  the  canal  as  con- 
structed at  the  premises  in  question  until  1843,  when 
some  changes  were  made.  The  flume  or,  as  it  will 
now  be  called,  the  hydraulic  canal  was  widened,  a  new 
westerly  wall  was  constructed  of  masonry  and  the 
headgates  were  set  back  about  25  feet.  There  was  also 
constructed  a  guard  lock  in  the  canal  opening  into  the 
pond  created  by  the  dam.  The  purpose  of  this  im- 
provement, part  of  the  expense  of  which  was  paid  by 
the  State  and  part  by  the  citizens  of  Fulton,  seems  to 
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have  been  to  allow  boats  to  pass  from  the  canal  into 
the  pond  and  then  into  the  hydraulic  canal,  thus  secur- 
ing access  to  the  parcels  of  land  concerned  in  this 
claim. 

No  further  changes  in  the  canal  were  made  by  the 
State  affecting  the  claimants'  premises  until  the  im- 
provement of  1857  whereby  the  canal  was  wide[»d  and 
deepened  and  its  level  along  the  river,  south  of  the 
State  dam  at  Fulton,  was  raised  three  feet.  In  place 
of  the  wooden  boom  that  separated  the  old  channel 
from  the  channel  of  the  river  an  embankment  was 
constructed. 

Differences  having  arisen  between  the  water  right 
owners  on  the  hydraulic  canal,  an  action  was  brought 
in  1889,  in  the  Supreme  Court,  to  determine  the  respec- 
tive proportions  of  water  which  the  several  parties  on 
the  hydraulic  canal  were  entitled  to  use.  The  State 
was  not  a  party  to  this  suit,  but  all  of  the  predecessors 
in  interest  of  the  claimants  herein,  and  all  persons  then 
using  or  claiming  to  have  any  right  to  use  the  waters 
of  the  Oswego  river  drawn  from  the  dam  or  the  hy- 
draulic canal  were  made  parties.  The  decree  made  in. 
this  action  entered  March  28,  1891,  is  known  as  the 
Churchill  decree,  and  by  it  the  respective  rights  of  the 
parties  to  ase  such  water  was  classified  in  the  order  of 
priority  of  right,  and  the  amount  of  classified  water 
owned  by  each  party  was  defined  as  the  flow  through  a 
specific  number  of  square  inches  of  aperture  under  a 
12-foot  head.  The  waters  not  so  classified  were  desig- 
nated as  surplus.  By  this  decree  the  then  predeces- 
sors of  claimants  were  adjudged  to  own  all  the  first 
class  water,  certain  third,  fourth  and  fifth  class  waters 
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and  all  the  surplus.  The  total  amonnt  of  the  water  to 
which  all  of  the  parties  were  entitled  was  adjudged  to 
be  equivalent  to  1,457.91  cubic  feet  per  second  of  flow, 
and  the  amount  to  which  the  then  predecessors  of  the 
claimants  were  entitled  was  equivalent  to  510.19  cubic 
feet  per  second,  under  a  12-foot  head.  The  State  as 
above  mentioned  was  not  a  party  to  this  action  and  it 
merely  determined  the  rights  of  the  parties  thereto  as 
between  themselves  upon  certain  assimiptions. 

Prom  the  time  of  the  construction  of  the  original 
Oswego  canal  down  to  the  time  of  the  appropriation 
for  the  Barge  Canal  the  claimants  have  continued  to 
occupy  the  land  and  use  the  water  not  needed  by  the 
State  without  any  interference,  except  that  on  occa- 
sions the  mill  owners  were  required  to  shut  down  their 
mills  in  order  to  provide  a  sufficient  depth  of  water  in 
the  pond  back  of  the  dam  to  enable  boats  to  cross  the 
pond.  The  claimants  continued  to  use  the  water  of  the 
river  without  question,  except  as  stated,  through  the 
openings  for  the  mill  and  flume  provided  when  the 
original  canal  was  built,  except  that  sometime  there- 
after another  opening  was  made  by  the  State  in  the 
pier  so  that  at  the  time  of  the  present  appropriation 
the  claimants  had  two  openings  in  the  pier,  each  sep- 
arated by  dividing  timber,  and  the  right  to  a  further 
opening  in  the  hydraulic  canal  to  supply  their  prem- 
ises with  510.19  cubic  feet  per  second  of  flow.  The 
water  thus  used  was  discharged  through  tail  races  into 
the  river.  In  this  condition  of  things  the  State,  as 
above  mentioned,  served  notices  of  appropriation  tak- 
ing from  the  claimants  certain  land  and  all  their  ri- 
parian rights. 
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The  Barge  Canal  follows  subatantially  the  line  of 
the  old  canal.  It  will  have  the  same  number  of  dams 
as  the  old  eanal,  but  their  location  will  be  somewhat 
changed.  The  Barge  Canal  occupies  20  miles  of  the 
river  channel  and  3i  miles  are  taken  up  with  canal 
channels  around  the  dams.  The  total  length  of  the 
canal  will  be  23i  miles  from  Three  Elvers  Point  to 
Lake  Ontario. 

Upon  this  state  of  facts  (iuestions  arise  as  to 
whether  or  not  the  claimants  have  any  property  sub- 
ject to  appropriation  for  which  they  are  entitled  to 
compensation  and  if  so  the  extent  of  these  rights  and 
finally  the  compensation  to  which  they  are  entitled 
therefor. 

In  ascertaining  the  property  rights  owned  by  the 
claimants  it  is  necessary  to  bear  in  mind  the  sources 
of  the  titles  to  the  land  and  water  of  the  State  for 
these  titles  have  not  all  had  the  same  origin  nor  are 
they  all  to  be  determined  by  the  same  principles  of 
law.  The  original  inhabitants  of  the  territory  now 
comprising  the  State  were  not  regarded  by  European 
nations  as  having  any  title  to  the  land  and  water  which 
the  original  inhabitants  possessed,  but  were  considered 
merely  as  occupants  thereof  and  when  these  nations 
journeyed  here  they  claimed  title  to  the  land  and  water 
by  virtue  of  the  right  of  discovery.  They  then  held  the 
land  and  water  according  to  the  law  which  prevailed 
in  the  mother  country,  and  as  this  law  differed  in 
various  nations  there  are  some  differences  in  the  ex- 
tent of  ownership  covered  by  the  grants  and  convey- 
ances.    By  the  law  of  the  Netherlands  a  conveyance 


.y  Google 


354    Fulton  Light  Co.  v.  The  State  of  New  York. 
Opinion  of  the  Court,  per  B<wehbbok,  J. 

Upon  a  fresh  water  stream  did  not  carry  with  it  title 
to  the  center  of  the  stream  and  so  we  find  the  State 
claiming  title  to  the  bed  and  water  of  the  Mohawk 
river ;  whereas  by  the  common  law  of  England  such  a 
conveyance  as  of  right  carried  the  title  ad  usque  filium. 
All  of  the  land  and  water  not  conveyed  by  them  to 
others  was  held  by  the  respective  governments  as  sov- 
ereigns and  when  one  nation  superseded  another  in  its 
dominion  over  the  territory  the  rights  of  the  former 
subjects  over  the  territory  were  respected  and  they 
continued  to  hold  the  land  which  had  been  conveyed 
to  them  under  the  title  which  had  been  acquired  under 
the  laws  of  their  respective  countries.  By  virtue  of  the 
revolution  the  people  of  the  State  of  New  York  became 
the  owners  of  the  land  and  water  previously  held  by 
the  British  government,  but  at  the  same  time  the  title 
to  property  which  had  been  previously  conveyed  by  the 
British  government  to  others  was  respected  except 
where  the  owner  had  been  guilty  of  treason  in  which 
case  his  land  was  declared  forfeited.  Likewise  the 
titles  acquired  from  other  nations  than  the  British 
government  held  by  loyal  inhabitants  were  protected 
by  the  new  State.  (L.  1779,  ch.  25,  §  14;  Real  Prop- 
erty Law,  §  4.) 

The  new  State  constitution  provided  that  nothing 
contained  in  it  should  be  construed  to  affect  any  grants 
of  land  within  tbe  State  made  by  the  authority  of  the 
king  or  his  predecessors  (State  Constitution  1777,  Art. 
36),  and  at  tbe  same  time  the  Constitution  made  ap- 
plicable to  the  new  State  such  parts  of  the  statute  law  ■ 
of  England  and  Great  Britain  and  of  the  common  law 
of  England  as  formed  the  law  of  the  colony  on  AprD 
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19,  1775,  subject  to  such  alterations  and  provisions  as 
the  Legislature  might  from  time  to  time  make.  (State 
Constitution  1777,  Art  35.)  Until  modified  therefore 
by  statute  or  by  the  common  law  of  this  State  the  title 
to  all  land  and  water  conveyed  by  the  State  govern- 
ment after  the  revolution  was  construed  according  to 
the  rules  of  law  governing  the  State  at  the  time.  The 
statute  law  of  England  and  Great  Britain  ceased  to 
have  any  force  after  May  1,  1788  (General  Construc- 
tion Law,  §  70),  but  the  common  law  continued  but 
with  diminishing  force  as  the  body  of  the  common  law 
of  this  country  expanded.  At  the  time  of  the  grant  to 
Stene  in  1793,  however,  the  common  law  of  England 
was  in  full  force,  and  was  applicable  to  the  grant,  there 
being  at  that  time  a  very  inconsiderable  body  of  com- 
mon law  peculiar  to  the  new  government.  The  lan- 
guage of  the  grant  beginning  at  a  sapling  standing 
on  the  shore  and  running  to  the  river  and  up  along 
the  river  under  the  decisions  then  in  force  conveyed 
as  of  right  title  to  the  center  of  the  river.  It  was 
not  then  a  matter  of  presumption,  but  one  of  right  and 
this  condition  of  the  common  law  at  the  time  of  the 
Stene  patent  must  be  considered  in  interpreting  its 
language. 

By  a  former  decision  this  court  held  that  the  lan- 
guage of  the  Stene  patent  above  quoted  carried  the 
title  to  the  center  of  the  river  and  ample  authority  is 
cited  in  the  opinion  heretofore  rendered  sustaining 
that  view  of  the  interpretation  to  be  given  to  the  grant. 
It  is  not  for  this  court  to  disregard  the  decisions  of  the 
courts  in  the  interpretation  of  the  Stene  patent  or  to 
adopt  any  new  theory  of  riparian  rights  in  order  to 
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enable  the  State  to  acquire  a  water  supply  for  the  new 
Barge  canal  without  compensation  and  in  derogation 
of  the  rights  of  property  heretofore  recognized,  but 
rather  to  adhere  to  the  principles  of  law  applicable  to 
the  facts  of  this  case  as  laid  down  by  the  authorities. 
Lewis,  in  his  work  on  Eminent  Domain,  says  of  the 
decisions  in  New  York  on  riparian  rights  that  "  the 
common  law  doctrine  may  be  said  to  prevail  except  as 
to  the  Mohawk  and  Hudson"  (§  72).  Gould  in  his 
work  on  Waters,  referring  to  New  York  decisions  on 
riparian  rights  says : 

"  The  later  dpcieions  follow  the  cnmDnii  Ian  rule,  which  ha«  been  helJ 
ftpplicahte  to  the  Hudson,  the  Oswego  and  the  Genesee  rivers."   (i  57.) 

Gould  on  Waters  says : 

"  If  tlie  inieiilion  to  limit  the  title  to  the  bank  does  not  appear  from 
other  terms  in  the  inetrument,  a  description  of  a  riparian  estate,  by 
whirh  a  line  runs  to  a  monument  on  the  bank,  and  thence,  '  by,'  '  with,' 
'  nlonft.'  or  ■  on,'  the  river,  carries  title  to  the  thread  of  the  stream. 
and  thpnrp  follows  the  meanders  thereof,  the  monument  merely  deter- 
mininji  the  dirwtian  of  the  line  towards  the  mver."      {%   197.) 

In  People  v.  Piatt,  the  headnote  says: 

"By  the  pntent  (cmnt^^l  to  iCephaniah  Piatt  in  1784,  of  a  tract  of 
Innil  houncleil  on  thf  rnnt  by  Lake  Chantplain,  and  extending  west,  on 
both  siilcs  of  tlie  rivpr  Saranae,  se\-en  miles  square,  the  wlKile  river, 
to  that  ciistuniT.  p«s^d  to  the  patentee,  and'  became  his  excluave 
properly,  there  boing  no  rese-rvation  of  the  river,  nor  any  restriction  iu 
tbe  use  of  it  exprosfi-d  in  the  grant."     (17  Johns.  195.) 

and  in  Shivriy  v.  Bowlby,  the  United  States  Sapreme 
Court  said : 

"  By  tlie  law  of  1'-u;;IhiiiI.  Ki-atland  and  Ireland  the  owners  of  tbe 
banks  priuin  facie  invii  the  lieils  of  all  fre»<h  water  rivers  above  the  djh 
and  flow  i.t  tlie  ti,le.  evon  if  actually  nax-ignlile.  to  tbe  thread  of  the 
stream,  usiur  hiI  filitim  ,i,,H,r,  °  *  ■  Tlie  nilo  of  the  common  law 
nn  this  piiint  npppsrs  tn  have  Ihi'ii  followiil  in  all  the  original  states  — 
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except  in  Pnnnaflmnia,  Virginia  and  Ncrth  Carolina,  and  except  as  to 
great  rivers  such  as  tlie  Hudson,  the  Mohavrk  and  Ihe  St.  Lawrence  in 
N«rw  York  —  as  well  aa  in  Oliio,  IlMnois,  Michigan  and  WiBconain." 
(162  U.  8.  31.) 

The  rule  is  well  stated  by  Judge  Adams  in  DeCamp 
V.  Thompson  (16  A.  D.  531,  affirmed  159  N.  Y.  436) : 

"  It  ia  undoiibtRdlf  a  well-se-ttled  principle  of  law,  and  one  which 
has  for  many  centuries  been  incorporated  into  the  ccmmon  law  of 
England,  as  well  ns  of  this  country  from  ita  earliest  history,  that  fresfi 
water  streams  which  are  non- navigable,  in  the  sensi'  that  they  are  not 
affected  by  tlie  cbh  and  flow  of  the  tide,  belong  to  tbe  riparian  owners, 
guhjert,  nevertheless,  to  a  paramount  right  in  the  public  to  use  tbe 
same  for  tbe  transportation  of  such  craft  or  property  as  can  be  floated 
upon  their  waters  in  their  natural  Rtate."     {Page  53L) 

The  common  law  of  England,  which  was  generally 
applicable  in  1793,  was  not  strictly  adhered  to  later  on 
and  it  was  soon  strongly  contended  that  it  had  no  ap- 
plication to  the  conditions  which  prevailed  in  the  new 
State  where  there  were  large  inland  fresh  water 
streams  and  bodies  of  water  in  which  the  tide  did  not 
ebb  and  flow,  and  with  reference  to  which  it  did  not 
seem  reasonable  to  hold  that  the  owners  of  tbe  land 
upon  the  shores  owned  of  right  title  to  the  center  of 
the  stream  or  body  of  water.  (People  v.  Canal  Ap- 
praisers, 33  N.  Y.  461.) 

The  foregoing  authorities,  with  those  cited  in  the 
former  opinion  of  this  court,  and  the  long  continued 
adverse  possession  of  claimants  and  their  predeces- 
sors establishes  and  confirms  in  them  an  absolute  title 
in  fee  to  the  land  described  in  their  deed  extending  to 
the  center  of  the  river,  subject  to  such  rights  as  the 
State  subsequently  acquired  for  the  old  Oswego  canal 
down  to  the  time  of  the  appropriation  for  the  Barge 
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canal  and  subject  to  the  rights   of  other  riparian 
owners  on  the  hydraulic  canal. 

There  has  gradually  grown  np  under  the  decisions  of 
the  courts  four  classes  of  ownership  with  respect  to 
streams  and  bodies  of  water  within  the  3tate. 

The  first  class  relates  to  those  streams  and  bodies  of 
water  which  are  absolutely  owned  by  the  State  as  pub- 
lic property  of  which  it  has  the  absolute  disposition, 
both  as  to  the  land  and  as  to- the  water  itself.  An  illus- 
tration of  this  class  of  ownership  is  represented  by 
certain  titles  along  the  Mohawk  river  in  litigation  con- 
cerning which  it  has  been  held  that  the  owners  ac- 
quired no  rights  in  the  stream  at  all  and  that  so  far 
as  they  were  concerned  the  bed  of  the  stream  and  its 
water  belonged  to  the  State  and  was  subject  to  its 
absolute  disposition.  To  what  extent  these  cases  apply 
to  other  conveyances  along  the  stream  has  not  been 
determined  (Canal  Appraisers  v.  People,  17  "Wend.  . 
571 ;  People  v.  Canal  Appraisers,  33  N.  T.  461;  People 
V.  Page,S9A.  D.  110). 

A  second  class  is  that  in  which  the  State  owns  the 
bed  of  the  stream  and  a  public  easement  in  its  waters. 
Illustrations  of  this  qualified  ownership  are  fotmd  in 
the  case  of  the  Hudson  river,  where  the  tide  ebbs  and 
flows,  and  titles  along  the  shore  of  which  have  been 
held  to  be  governed  by  the  common  law  rule  that  they 
extend  only  to  highwater  mark  in  the  absence  of  an 
express  conveyance  of  the  bed  by  the  legal  owner  of 
the  bed.  (Bumsey  v.  N.  Y.  &  N.  E.  R.  R.  Co.,  114  N.  T. 
423;  Langdon  v.  Mayor,  133  N.  Y.  628;  Sage  v.  Mayor, 
154  N.  Y.  61;  Knickerbocker  Ice  Co.  v.  Shultz,  116  N. 
Y.  382;  People  ex  rel.  Howell  v.  Jessup,  160  N.  Y.  249; 
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Smith  V.  Barilett,  180  N.  Y.  360;  Town  of  Broohhaven 
V.  Smith,  188  N.  Y.  74.)  In  this  class  must  also  be 
placed  those  streams  and  bodies  of  water  nontidal  in 
character,  which  form  a  boundary  between  this  State 
and  other  States  and  Canada  like  the  Niagara  and 
St.  Lawrence  rivers  and  Lake  Champlain  {Cham- 
plain  R.  R.  v.  Valentine,  19  Barb.  484 ;  Comrs.  of  State 
Reservation,  37  Hun  537). 

A  third  class  is  that  where  the  upland  owner  has  the 
title  to  the  bed  of  the  stream  and  the  public  have  an 
easement  in  its  waters.  'i.'hi8  class  is  represented  by 
those  rivers  and  bodies  of  water  which  are  not  tide 
water,  but  which  in  their  natural  condition  are  nav- 
igable in  fact  for  boats,  logs  and  the  like.  This  class 
is  far  more  nmnerons  than  the  other  two  that  have 
been  mentioned  and  finds  many  illustrations  {Varick 
V.  Smith,  5  Paige  136;  9  Paige  547  [Oswego  river]; 
Van  Buren  v.  Baker,  12  N.  Y.  S.  Rep.  209  [Oswego 
river] ;  Commissioners  v.  Kempshall,  26  Wend.  434 
[Genesee  river] ;  Waller  v.  State,  144  N.  Y.  579  [Skan- 
eateles  lake] ;  Smith  v.  City  of  Rochester,  157  N.  Y. 
213  [Hemlock  lake] ;  Chenango  Bridge  Co.  v.  Page,  83 
N.  Y.  178  [Chenango  river]). 

A  fourth  class  is  that  where  the  State  has  do  inter- 
est whatever,  and  where  the  stream  la  the  subject  of 
absolute  private  ownership.  This  class  takes  in  all  the 
smaller  streams  and  bodies  of  water  which  are  not  nav- 
igable in  fact.  No  question  in  these  cases  arises  be- 
tween the  riparian  owner  and  the  State,  but  litigation 
is  confined  to  the  rights  of  the  various  riparian  owners 
upon  the  stream  among  themselves. 

At  one  estreme  lies  that  class  where  the  State  has 
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the  absolute  ownership  of  the  bed  and  the  water  of  the 
stream  and  at  the  other  that  where  the  individual  has 
the  absolute  ownership  so  far  as  the  State  is  concerned 
to  the  bed  and  water  of  the  stream ;  and  between  these 
two  lie  those  classes  each  subject  to  the  public  ease- 
ment in  one  of  which  the  State  and  in  the  other  of 
which  the  upland  owner  has  the  title  to  the  bed  of  the 
stream  or  body  of  water. 

In  construing  the  rights  of  the  owner  of  land  upon 
streams  and  bodies  of  water  confusion  will  result  un- 
less certain  principles  which  modify  these  rights  are 
borne  in  mind.  The  first  of  these  is  that  which  makes 
his  riparian  rights  subject  to  those  of  other  owners  on 
the  stream.  Within  reasonable  limits  be  will  not  be 
permitted  to  divert  the  water  of  the  stream  or  pollute 
it  to  the  damage  of  other  riparian  owners.  His  right, 
therefore,  to  use  the  water  as  between  him  and  other 
riparian  owners  is  not  an  absolute  one,  but  is  confined 
to  such  a  reasonable  use  of  the  water  as  it  passes  his 
premises  as  will  not  injure  other  riparian  owners  on 
the  stream.  This  applies  to  all  of  the  foregoing  classes 
for  where  the  interests  of  the  State  are  not  invaded 
the  law  will  protect  the  rights  of  one  individual  as 
against  another. 

There  is,  however,  a  sovereign  right  resting  in  the 
people  of  the  State  with  respect  to  water  courses  which 
modifies  riparian  rights  of  individuals.  This  sover- 
eignty relates  to  the  right  of  the  State  to  improve  the 
navigation  of  streams  and  bodies  of  water.  The  Fed- 
eral Constitution  invests  Congress  with  the  power  to 
regulate  commerce  with  foreign  nations  and  among 
the  several  States,  and  this  comprehends  the  power  to 
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improve  navigation  for  that  purpose.  (Gibbons  v. 
Ogden,  9  Wheat.  1.)  Under  this  power  the  State  may 
remove  obstructions  in  its  tidal  streams  or  those 
streams  navigable  in  fact,  and  may  make  other 
dianges  in  the  streams  subject,  however,  to  making 
compensation  where  property  recognized  as  such  un- 
der the  Constitution  is  taken.  Thus  it  was  held  in 
h'<tge  V.  Mayor  {154  N.  Y.  61),  that  under  this  sover- 
eign power  the  State  could  improve  the  Harlem  river, 
a  tide  water  stream  and  remove  a  pier  which  had  been 
built  out  into  the  stream  below  low  water  mark  with- 
out making  compensation  therefor.  So  in  Scranton  v. 
Wheeler  (179  U.  S.  141),  it  was  held  that  the  State  of 
Michigan  in  the  improvement  of  Sault  Ste.  Marie 
might  erect  a  pier  upon  submerged  lands  away  from, 
but  in  front  of  the  upland  of  a  riparian  owner  without 
making  compensation  for  the  interference  with  his 
right  of  access.  Again  in  Gibson  v.  United  States  (166 
T'.  S.  269),  it  was  held  that  a  dikfe  might  be  constructed 
in  the  Ohio  river  reducing  the  flow  of  water  in  front 
of  the  property  of  a  riparian  owner  without  liability 
for  compensation  to  him  where  the  dike  was  con- 
structed for  the  purpose  of  improving  the  navigation 
of  the  stream. 

The  rights  of  the  State,  however,  with  respect  to 
improving  navigation  are  subject- to  the  further  prin- 
ciple that  no  private  property  can  be  taken  for  public 
nse  without  just  compensation  (Federal  Constitution, 
Art.  5;  State  Constitution,  Art.  1,  §  6).  The  applica- 
tion of  these  provisions  depend  upon  the  facts  in  each 
case  and  the  decisions  interpreting  this  language  of 
the  Constitutions  are  very  numerous.  In  Canal  Fimd  v. 
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Kempshall  (26  Wend.  404),  it  was  held  that  the  State  ' 
could  not  divert  the  water  of  the  Genesee  river  for  the 
purposes  of  the  Erie  canal,,  to  the  detriment  of  a  ri- 
parian owner,  without  making  compensation.  In  Smith 
V.  City  of  Rochester  (92  N.  Y.  463),  it  was  held  that 
the  State  oould  not  authorize  the  city  of  Rochester  to 
divert  water  from  Hemlock  lake  for  the  purpose  of  sup- 
plying the  city  with  wholesome  water  to  the  detriment 
of  riparian  owners  at  the  outlet  of  the  lake  without 
making  compensation.  {Waller  v.  State,  144  N.  Y. 
579;  Lakeside  Paper  Co.  v.  State,  15  A.  D.  169.) 
In  Punipelly  v.  Green  Bay  Company  (13  Wall.  166),  it 
was  held  that  the  State  of  Wisconsin  could  not  under 
its  authority  to  improve  the  navigation  of  a  river  tarn 
water  upon  the  land  of  a  riparian  owner  without  mak- 
ing compensation.  In  United  States  v.  Lynah  (188  U. 
S.  445),  and  in  Lowndes  v.  U.  S.  (105  Fed  E.  838),  a 
similar  ruling  was  made  where  the  land  affected  was 
injured  by  percolation  through  levees. 

The  contention  between  the  State  and  private 
owners  in  cases  relating  to  riparian  rights  on  streams 
navigable  in  fact  turns  upon  the  question  as  to 
whether  or  not  the  stream  or  body  of  water  is  a  navi- 
gable stream  in  fact,  for,  if  it  is  not  a  navigable  stream 
in  fact,  the  authorities  are  agreed  that  unless  ex- 
pressly reserved  in  the  grant  or  conveyance  the  title  to 
the  bed  of  the  stream  passes  with  the  title  of  the  up- 
lands and  becomes  the  private  property  of  the  owner 
of  the  bank,  and  is  not  subject  to  the  power  of  the 
national  or  State  government  to  improve  commerce  or 
navigation.  No  interference  by  an  individual  or  by  the 
government  with  such  a  stream  which  affects  riparian 
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rights  can  be  made  without  making  compensation  to 
persons  damaged  thereby  but  the  difficulty  often  con- 
sists in  determining  whether  or  not  a  particular 
stream  is  to  be  treated  as  one  which  is  navigable  in 
fact,  a  question  which  is  one  both  of  law  and  of  fact 
but  chiefly  one  of  fact. 

This  court  found  in  its  previous  decision  that  the 
portion  of  the  Oswego  river  opposite  claimants'  prop- 
erty was  not  and  never  had  been  navigable  in  fact. 
No  evidence  was  introduced  to  show  that  this  part  of 
the  river  in  its  natural  state  had  ever  been  used  for  the 
transportation  of  the  products  of  the  soil  or'  of  the 
forest  or  for  commerce  of  any  kind.  It  appeared  that 
when  the  State  constructed  the  original  Oswego  canal 
the  canal  was  carried  around  this  part  of  the  river. 
The  State  used  a  part  of  the  Oswego  river  for  the 
canal,  but  at  no  time  has  the  part  opposite  claimants ' 
premises  been  used  for  through  transportation  up  or 
down  the  river.  The  position  taken  by  the  court  that 
the  river  opposite  claimants'  premises  is  not  to  be 
treated  as  navigable  in  fact  is  well  supported  by  the 
authorities.  "A  stream  is  a  public  highway  wherever 
it  is  suitable  in  its  natural  condition  for  general  use  in 
travel  or  in  the  transportation  of  property."  (Gould 
on  Waters,  %l(yi.)  •  •  •  "  Streams  which  are  not 
floatable,  or  cannot,  in  their  natural  state,  be  used  for 
the  carriage  of  boats,  rafts,  or  other  property,  are 
absolutely  private."  (Gould  on  Waters,  §  108.)  "A 
stream,  to  be  '  navigable,'  within  the  authorities  must 
furnish  a  '  common  passage  for  the  king's  people,' 
must  be  of  '  common  or  public  use  for  carriage  of  boats 
and  lighters,'  must  be  capable  of  hearing  up  and  float- 


.y  Google 


364    Fulton  Light  Co.  r.  Thk  Stati:  of  New  York. 

Opinion  of  the  Court,  per  Hodekbeck,  J. 

ing  vessels  for  the  transportation  of  property,  con- 
ducted by  the  agency  of  man."  (Munson  v.  Hunger- 
ford,  6  Barb.  270.)  "  It  is  not  necessary  that  the 
stream  should  be  navigable  through  its  whole  length. 
The  public  may  use  such  portions  of  it  as  are  navig- 
able." {Curtis  V.  Keesler,  14  Barb.  518.)  "  The  true 
rule  is,  that  the  public  have  a  right  of  way  in  every 
stream  which  is  capable,  in  its  natural  state  and  its 
ordinary  volume  of  water,  of  transporting,  in  a  condi- 
tion fit  for  market,  the  products  of  the  forests  or 
mines,  or  of  the  tillage  of  the  soil  upon  its  banks." 
(Morgan  v.  King,  35  N.  Y.  459.)  It  is  evident  from 
the  foregoing  considerations  and  the  decisions  of  the 
courts  that  the  Oswego  river  at  the  premises  of  the 
claimants  is  to  be  treated  as  a  stream  not  navigable  in 
fact  and  that  the  interpretation  heretofore  given  by 
this  court  to  the  Stene  grant  conforms  to  the  ruling 
authorities  in  this  State. 

The  rights  acquired  under  the  Stene  patent,  how- 
ever, have  not  come  down  to  the  claimants  since  the 
State  by  appropriations  made  since  the  Stene  patent 
has  acquired  certain  land  and  riparian  rights  included 
within  the  terms  of  the  patent.  In  determining  what 
these  rights  are  this  court  must  follow  the  adjudica- 
tions heretofore  made  by  the  courts  as  it  finds  them 
and  not  formulate  any  new  doctrine.  The  rights  of 
the  parties  must  be  determined  by  reference  to  the 
facts  and  the  established  decisions  of  the  courts.  The 
diflSculty  of  determining  the  rights  of  the  parties  since 
the  appropriations  by  the  State  for  the  old  Oswego 
canal  lies  in  the  fact  that  no  grant  of  land  or  water 
rights  affecting  these  premises  was  made  under  the  act 
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of  1816  (ch.  237),, and  no  appraisement  was  made  pur- 
suant to  the  act  of  1817  (ch.  262),  and  as  there  are  no 
living  witnesses  to  recount  the  actual  transactions  as 
they  occurred  at  that  time  reliance  must  be  had  upon 
the  acts  of  the  parties  themselves  interpreted  in  the 
light  of  such  documentary  evidence  as  is  available. 
One  of  the  facts  that  assists  in  determining  the  rights 
acquired  by  the  State  and  those  that  remained  in  the 
claimants  is  the  statute  under  which  the  rights  of  way 
for  the  original  canal  were  acquired.  This  statute, 
enacted  in  1817,  provides  that  the  State  might  acquire 
such  land  and  water  as  might  be  "  necessary  "  for  the" 
canal  "  doing  nevertheless  no  unnecessary  harm." 
(L.  1817,  ch.  262.)  It  seemed  to  be  the  intention  of 
this  act  that  only  such  rights  should  be  acquired  by  the 
State  as  were  necessary  for  the  proposed  canal,  and 
that  in  acquiring  those  rights  no  unnecessary  harm 
should  be  done,  but  there  is  no  grant  or  award  showing 
what  rights  the  State  regarded  as  necessary  and  re- 
course must  be  had  to  what  was  actually  done.  Cer- 
tain maps  have  been  produced  in  evidence  showing 
blue  lines  which  are  intended  to  indicate  the  land  taken 
by  the  State  for  the  old  canal,  but  these  maps  do  not 
define  the  riparian  rights  that  the  State  acquired. 
When  it  began  the  construction  of  its  canal  in  1825, 
claimants'  predecessors  were  in  possession  of  the 
uplands  and  owned  the  fee  of  the  bed  of  the  river. 
The  State  removed  the  wing  dam,  extending  nearly  to 
the  center  of  the  river,  and  in  its  place  substituted  a 
-  dam  built  across  the  river,  furnishing  a  head  of  about 
twelve  feet.  It  connected  by  a  pier  the  east  end  of  the 
dam  with  the  east  high  bank  of  the  river,  allowed 
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claimants'  predecessors  to  rest  their  saw  mill  upon 
this  pier  and  placed  openings  in  the  pier  for  the  supply 
of  water  to  the  mill  and  also  to  the  old  wooden  flume 
which  previously  existed.  No  map  has  been  produced 
tlie  blue  line  of  which  encloses  the  dam  or  pier,  but 
their  construction  and  maintenance  by  the  State  in 
view  of  the  statutes  applicable  has  long  since  given 
the  State  title  to  the  land  upon  which  they  stand.  The 
State  did  not  interfere  with  the  land  underneath  the 
pond  created  by  the  dam,  but  has  by  long  user  acquired 
a  permanent  right  to  flood  these  lands  by  back  water 
from  the  dam.  Although  the  appropriation  made  by 
the  State  was  not  followed  by  an  appraisement  as  re- 
quired by  the  statute  of  1817  (oh.  262),  the  State  ac- 
quired the  right  to  use  so  much  of  the  water  of  the 
Oswego  river  as  was  necessary  for  the  operation  of 
the  canal  reserving  for  the  claimants'  predecessors 
such  portion  of  the  remainder  of  the  water  as  was 
available  through  the  openings  which  it  left  in  the  pier. 
It  was  evidently  thought  at  the  time  by  claimants'  pre- 
decessors that  this  supply  of  water  with  the  additional 
head  furnished  by  the  new  dam  would  compensate 
them  for  such  damages  as  they  sustained  and  it  does 
not  appear  that  any  effort  was  made  either  by  them  or 
by  the  State  to  secure  an  appraisement.  Any  objec- 
tions arising  from  the  absence  of  a  grant  or  appraise- 
ment has  long  since  been  cured  and  the  title  of  both 
parties  has  become  fixed  by  lapse  of  time.  The  statute 
of  1825  (ch.  275),  provides  for  the  adjustment  of  all 
unsettled  claims,  but  contains  this  limitation  upon  the 
presentation  of  claims:  "  but  no  claims  for  damages 
shall  be  acted  upon  by  the  said  appraisers  unless  the 
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same  be  presented  to  them  before  the  first  day  of  Janu- 
ary one  thousand  eight  hundred  and  twenty-seven." 
{§  1.)  The  revised  statutes  of  1830  provided  that  no 
claim  for  damages  for  land  that  had  been  previously 
appropriated  to  the  use  of  the  State  should  be  received 
by  the  appraisers  unless  it  shall  have  been  exhibited 
within  one  year  after  the  revised  statutes  took  effect, 
and  that  the  premises  so  appropriated  should  be 
deemed  the  property  of  the  State.  {§  49.)  Likewise 
the  statute  of  1866  (ch.  836)  provided  that  claims  for 
past  damages  should  be  filed  "  within  one  year  after 
jurisdiction  shall  be  conferred  upon  the  canal  com- 
missioners, etc."  (§  5.)  By  virtue  of  these  statutes 
any  claim  for  damages  for  the  taking  of  any  land  or 
water  for  the  construction  and  enlargement  of  the  old 
canal  has  long  since  lapsed  and  the  State  has  acquired 
a  fee  in  such  land  and  a  permanent  usufruct  in  such 
water.  This  property  right  includes  the  land  upon 
which  the  dam  stands,  the  dam  itself,  the  water  of  the 
river  including  the  water  in  the  pond  created  by  the 
dam  necessary  for  the  operation  of  the  old  canal,  the 
additional  land  flooded  by  the  pond,  an  easement  of 
flowage  over  the  land  covered  by  the  pond  and  any 
land  within  the  blue  lines  laid  down  on  duly  authorized 
maps  of  canal  lands  for  by  statute  these  maps  are 
"  presumptive  evidence  that  the  lands  indicated  on 
said  maps  as  belonging  to  the  State  have  been  taken 
and  appropriated  by  the  State  as  land  for  the  canals, 
etc."    (L.  1837,  ch.  451,  §  6.) 

Obviously  it  was  not  deemed  necessary  by  the  State 
to  take  from  the  claimants'  predecessors  all  of  the 
water  of  the  Oswego  river.    This  would  have  been  ac- 
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complished  had  the  State  constructed  the  dam  and  pier 
from  bank  to  bank  without  openings  for  the  mill  and 
flume  and  had  this  course  been  taken  by  the  State  the 
claimants  would  not  be  in  a  position  to  insist  that  the 
State  in  building  the  Barge  canal  should  provide 
openings  for  the  surplus  water  of  the  river.  The  ap- 
propriation of  land  and  water  by  the  State  at  this  dam 
and  the  provision  for  supplying  the  mill  and  flume  with 
water  was  a  contemporaneous  transaction  and  the  use 
of  water  by  claimants'  predecessors  and  by  claimants 
is  not  by  virtue  of  a  license  from  the  State  which  may 
be  revoked  at  any  time,  but  is  a  matter  of  right 
granted  at  the  time  of  the  State's  appropriation.  In 
the  absence  of  any  written  grant  or  an  appraisement 
the  same  principles  that  should  apply  to  the  rights  ac- 
quired by  the  State  must  be  extended  to  the  rights  re- 
served by  the  claimants'  predecessors  and  acquired  by 
the  claimants.  If  no  openings  had  been  left  at  the 
time  of  the  appropriation  it  might  very  well  be  claimed 
that  the  use  of  the  water  by  the  claimants  was  a  mere 
license  from  the  State,  but  under  the  circumstances  it 
seems  clear  that  the  right  to  maintain  the  openings  is 
a  permanent  one  growing  out  of  the  appropriation 
made  when  the  canal  was  constructed  and  confirmed  by 
subsequent  acts.  Just  as  the  rights  of  the  State  be- 
came fixed  by  the  appropriations  of  1826  and  1857,  so 
also  did  those  of  claimants  and  as  the  State  can  not 
acquire  more  land  or  water  for  the  enlarged  canal 
without  making  compensation  so  the  claimants  can  not 
secure  water  in  addition  to  that  which  can.find  its  way 
upon  their  property  through  the  openings  existing  at 
the  time  of  the  appropriations  for  the  same  statutes 
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that  control  the  rights  of  the  State  also  fix  those  of  the 
claimants.  Claimants'  predecessors  were  compensated 
for  the  water  rights  which  they  lost  when  the  wing 
dam  was  destroyed  by  the  State  by  the  appropriations 
made  for  the  old  canal  which  allowed  them  to  draw 
water  from  the  river  under  the  increased  head  pro- 
vided by  the  new  dam.  Without  this  provision  they 
would  not  have  been  in  a  position  as  of  right  to  claim 
the  benefit  of  any  increased  head  created  by  the  erec- 
tion of  a  dam  higher  than  the  original  wing  dam. 
Any  power  thus  created  belonged  to  the  State  and  they 
were  not  at  liberty  to  draw  upon  this  power  without 
making  a  return  to  the  State.  (Kudkuana  Water 
Power  Co.  v.  Green  Bay  &  Miss.  Canal  Co.,  142  TJ.  S. 
254.)  In  the  present  instance  the  land  and  water 
taken  by  the  State  for  the  old  canal  was  paid  for  by  the 
provision  for  using  the  increased  head  of  water,  not 
needed  by  the  State.  In  the  Varick  case  the  court  said 
with  reference  to  the  power  created  by  the  erection  of 
the  dam:  "  Such  a  head  of  water  being  created  for 
the  legitimate  purposes  of  public  improvement  no  one 
has  the  right  to  tap  the  State  dam  so  as  to  draw  off  any 
portion  of  the  artificial  pond  without  the  consent  of  the 
Legislature  or  its  legally  authorized  agents."  (5 
Paige  158.)  The  situation  in  the  Varick  case  difFer.s 
from  that  in  the  present  case  since  here  the  claimants' 
predecessors  were  on  the  site  of  the  dam  and  the  State 
in  its  appropriation  considered  this  fact  and  adjusted 
its  appropriation  accordingly  by  making  provision  lor 
the  use  by  the  claimants  of  such  water  as  it  did  not 
need. 
That  this  was  the  view  of  the  parties  is  evidenced 
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by  the  transactions  which  occurred  subsequent  to  the 
construction  of  the  canal.  The  State  claimed  the  right 
to  the  power  created  by  its  dams  and  in  1823  by  chap- 
ter 112  of  the  laws  of  that  year  provided  for  the  use 
of  such  power.  (See  also  K.  S.  Ft.  1,  ch.  9,  tit.  9,  art. 
5,  §  80.)  It  sought  to  apply  this  statute  to  the  ease  of 
claimants'  predecessors  and  undertook  in  the  year 
1827  to  sell  at  public  auction  the  surplus  waters  at  the 
east  end  of  the  dam  and  did  actually  sell  these  waters 
but  on  account  of  the  claims  of  the  claimants'  prede- 
cessor, the  owner  of  mills  on  the  dam,  no  certificate  of 
sale  was  given  and  in  the  same  year  a  bond  was  given 
by  him  to  keep  the  flume  in  repair.  These  facts  show 
that  the  State  recognized  the  rights  of  claimants'  pre- 
ing  any  lease  or  making  any  other  compensation.  This 
view  is  also  confirmed  by  the  decisions  in  the  Varick 
ease  made  in  1839  and  1842.  (5  Paige  150,  9  Paige 
559.)  That  case  did  not  involve  a  situation  exactly  like 
the  one  at  bar  since  the  principal  question  involved 
there  was  whether  or  not  the  State  could  sell  the  water 
of  the  river  not  needed  for  its  canal  to  the  injury  of  a 
lower  riparian  owner.  This  the  court  held  could  not 
be  done  and  in  making  the  decision  it  said : 

"  In  this  particular  case,  the  $tnlc  has  the  absolute  and  exclusive 
right  to  tho  land  on  which  the  <)ani  w.is  4>uilt,  and  to  the  dam  itself. 
It  has  also  an  Rb80luti>  and  exclusive  right  to  sn  muoh  water  aa  is 
necessary  to  be  diverted  for  the  supply  of  the  Osweeo  CBinl,  and  by 
necesaary  consequence  it  has  a  temporary  and  usufructuary  right  to  all 
the  waifiT  in  the  dam,  as  a  menns  of  keeping  an  ndequate  supply  for 
actual  divcraton.  And  it  ha«  a  partial  right  to  the  land  on  -which 
the  wnter  Hows."  (D  Paige  500.)  "What  then,  under  the  provisiona 
of  this  act,  in  the  case  under  consideration,  was  taken  knd  appropriated 
to  the  public  use?  Clearly  all  the  land  and  water  which  were  neceaeary 
tor  the  improvement  which  the  conimlsBioDers  were  then  proiecuting. 
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In  orther  wordt,  th^  took  »II  the  hiid  »nd  water  neceosary  for  the 
fumiBhing  of  an  adequate  supply  of  water  for  the  Oswego  Canal." 
(9  Paige  569.)  "The  eightieth  section  of  the  title  of  the  revised 
■tatutes  relative  to  the  nmals  {1  R.  S.  231)  does  Dot  appear  to  apply 
to  auch  a  case.  The  object  of  that  provision  of  the  statute  was  to 
give  to  the  owner  of  mills,  adjacent  to  a  state  dam,  the  b«iefit  of  a 
head  of  water  created  at  the  expense  of  the  state,  so  far  as  the  water 
'Wae  not  wanted  for  state  purposes;  upon  the  payment,  by  such  mill 
owner,  oi  a  reasonable  equivalent  therefor.  Such  a  head  of  water  being 
created  for  Hte  [estimate  purposes  of  piAlic  improvement,  no  one  has 
>  right  to  tap  the  state  dam,  so  aa  to  draw  off  any  portion  o{  the 
artificial  pond,  without  the  consent  of  the  legislature  or  ita  Ic^lly 
authoirized  agents.  Bo  far  as  the  raising  of  the  artificial  pond,  for  the 
use  of  the  pid>lio,  has  the  effect,  either  wholly  or  in  part,  to  divert 
the  natural  flow  of  the  water,  from  the  original  bed  of  the  stream 
tielow  the  4am,  the  law  has  rniule  provision  for  compensBiting  those 
who  are  injured  thereby.  But  whatever  remains  of  the  stream,  beyond 
what  is  wanted  for  the  public  improvement,  and  which  continues  to 
flow  over  the  dam  and  down  the  original  channel  of  the  river,  unques- 
tionably belongs  to  tho  owners  of  water  rights  upon  the  margin  of  the 
stream  below;  in  the  same  manner  as  if  the  state  dam  had  not  been 
erected."      [5  Paige  158,  IG9.) 

These  views  are  further  confirmed  by  the  acts  of  the 
State  in  1843  when  the  hydraulic  canal  was  enlarged 
and  changes  made  in  the  canal  so  as  to  allow  boats  to 
pass  from  the  canal  into  the  pond,  and  then  into  the 
hydraulic  canal  and  by  the  improvement  of  the  canal  in 
1857  under  which  the  canal  was  deepened  and  widened 
and  the  existing  rights  of  the  State  and  claimants' 
predecessors  re-established. 

The  foregoing  relates  particularly  to  the  original 
openings  in  the  dam  pier  that  is,  the  opening  for  the 
saw  mill  and  for  the  flume,  but  applies  in  some  measure 
to  the  additional  opening  in  the  pier  which  existed  at 
the  time  of  the  present  appropriation.  When  the  State 
served  its  present  notices  of  appropriation  there  were 
in  addition  to  the  opening  for  the  hydraulic  canal  two 
openings  in  the  dam  pier  each  substantially  12  by  12 
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feet  in  extent.  One  of  these  openings  'has  been  traced 
by  the  evidence  to  the  time  of  the  constraetion  of  the 
original  canal  between  the  years  1826  and  1828,  but 
the  exact  time  of  the  construction  of  the  second  open- 
ing does  not  clearly  appear.  Its  existence  has  been 
carried  back  to  the  year  ,1865,  which  is  over  forty  years 
ago,  but  the  transactions  under  which  the  opening  was 
constructed  do  not  appear  and  the  court  is  left  to  de- 
termine the  status  of  the  parties  with  respect  to  this 
opening  by  such  facts  and  statutes  as  exist  confirmed 
in  its  conclusion  by  a  user  of  forty  years.  There  is  no 
evidence  before  the  court  to  show  that  the  construction 
of  the  second  opening  was  due  to  any  license  from  the 
State,  and  on  the  other  hand  it  does  not  appear  that  it 
formed  a  part  of  any  specific  appropriation  made  by 
the  State,  Some  changes  were  made  in  the  canal  about 
this  property  when  the  canal  was  enlarged  in  1857,  and 
it  may  be  that  the  additional  opening  was  constructed 
at  that  time.  However,  there  is  no  doubt  that  it  was 
built  by  some  agreement  with  State  officers,  and  that  it 
has  existed  since  its  construction  without  objection.  At 
the  time  that  the  second  opening  was  constructed  there 
existed  undoubted  authority  in  State  oiRcers  for  its  con- 
struction, and  such  water  as  it  admitted  into  the  power 
plant  was  not  water  owned  by  the  State,  but  was  such 
water  the  use  of  which  the  State  did  not  need  or  ac- 
quire, and  the  use  of  which  belonged  to  the  claimants. 
Even  before  the  construction  of  the  old  Oswego  canal 
the  State  anticipating  that  it  would  create  considerable 
water  power  by  the  erection  of  dams  made  provision 
for  leasing  surplus  water.  The  surplus  water  referred 
to  could  mean  only  such  surplus  water  as  the  State 
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acquired  and  could  not  refer  to  water  which  was  owned 
by  private  parties  and  which  had  not  been  acquired  by 
the  State  for  the  use  of  the  canal.  In  considering  the 
rights  of  the  claimants  it  must  always  be  borne  in 
mind  that  their  predecessors  were  at  a  point  on  the 
Oswego  river  where  they  had  created  a  liead  of  water 
by  means  of  a  wing  dam  which  water  and  dam  they 
were  using  at  the  time  that  the  State  entered  upon  the 
scene,  and  which  was  recognized  in  all  the  statutes  and 
by  the  common  law  as  property  which  could  not  be 
taken  from  them  except  upon  due  compensation  in 
money  or  its  equivalent.  (L.  1823,  ch.  112;  L.  1828,  ch. 
21,  §  1,  par.  384;  par.  545;  R.  S.  Pt.  1,  ch.  9,  tit.  9; 
L.  1831,  p.  437;  L.  1839,  ch.  316;  L.  1840,  ch.  292;  L. 
1894,  ch.  338,  art.  6;  L.  1909,  ch.  13,  art.  7.) 

In  view  of  these  considerations  and  the  existence  of 
the  second  aperture  for  more  than  forty  years  it  seems 
a  fair  conclusion  that  the  claimants  have  a  permanent 
right  to  its  maintenance  which  enables  them  to  insist 
upon  compensation  for  such  water  as  it  will  admit  to 
their  power  plant  and  which  is  not  needed  and  was  not 
acquired  by  the  State. 

The  views  here  taken  of  the  rights  of  the  respective 
parties  is  further  confirmed  and  recognized  by  the 
present  proceedings  under  which  the  State  seeks  to 
acquire  so  far  as  the  power  plant  and  Genesee  mills 
propertie.s  are  concerned  all  of  the  right,  title  and  in- 
tere.st  "  in  the  land  in  the  bed  of  the  river  "  and  "  also 
ail  of  their  right,  title  and  interest  as  riparian 
owners. ' ' 

The  rights  which  claimants  thus  acquired  through 
the  previous  appropriations  of  the  State  are  property 
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rights.  "  Property  "  in  the  strict  legal  sense  is  an 
aggregate  of  rights  which  are  guaranteed  and  pro- 
tected by  govermneDt.  In  the  ordinary  sense  it  is  used 
to  indicate  the  thing  itself  rather  than  the  rights  at- 
taclied  to  it.  Whether  or  not  we  employ  the  term  in 
one  or  the  other  of  these  senses,  the  result  is  the  same 
so  far  as  the  interference  with  property  is  concerned 
for  while  in  the  former  attention  is  directed  to  the 
rights  which  make  up  the  thing,  in  the  latter  the  thing 
which  constitutes  the  aggregation  of  these  rights  is 
emphasized.  In  both  cases  the  rights  attached  to  the 
thing  are  the  subject  of  concern.  A  reference  to  the 
cases  in  the  courts  will  show  the  various  rights  which 
have  been  protected  under  the  name  of  property,  but 
which  in  reality  are  rights  attached  to  something  which 
in  the  ordinary  mind  constitutes  property.  In  Foster 
V.  Scott  036  N.  Y.  584),  Judge  O'Brien  said: 

"  Whenever  a  law  deprives  the  owner  of  the  beneficial  use  and  free 
eiijoyiDent  of  his  property,  or  imposes  restraJnta  upon  such  use  and 
enjoyment,  thst  msterislly  affect  its  value,  without  legal  process  or 
cotnpenMtion,  it  deprives  him  at  his  property  within  the  meaning  of 
the  Constitution.  All  that  is  beneficial  in  property  aiiae*  from  its  use 
and  the  fruits  of  that  use,  and  whatever  deprives  a  person  of  them 
deprives   him    of    all   that   Is   desirable   or   valuable    fn   the   title   and 


In  Pape  v.  .V.  Y.  d>  Harlem  R.  It.  Co.  (74  A.  D.  188), 
Justice  Ingraham  said: 

"It  14  !innici'>iit  tn  ^y  that  tills  provision  of  the  Constitution  'is 
III  have  a  large  anil  1ib<-ra1  interprrtntion,  and  that  the  fundamental 
principle  of  free  government,  eoiprcKsod  in  these  words,  protects  not 
only  lifp.  liberty  and  property  in  n  strict  and  technical  sense,  against 
unlawful  invnsion  by  tlie  government  in  the  exertion  of  governmental 
power  in  any  of  its  departments,  but  also  protects  every  essential  in- 
cident to  the  enjoyment  of  those  riglits.'  {People  v.  Kiitff,  110  N.  Y, 
423.") 
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The  easements  of  light,  air  and  access  appurtenant 
to  abntting  lots  constitute  property  rights  protected 
by  the  Constitution  where  the  State  has  authorized  the 
construction  of  an  elevated  railroad  in  a  public  high- 
way. (Storey  v.  N.  Y.  Elevated  R.  R.  Co.,  90  N.  Y. 
122;  Lakr  v.  Metropolitan  El.  R.  Co.,  104  N.  Y.  268; 
Reining  v.  N.  Y.  L.  S  W.  R.  R.  Co.,  128  N.  Y.  157; 
Muhlker  v.  Harlejn  B.  R.  Co.,  197  U.  S.  568.)  In  Mat- 
ter of  Brooklyn  Union  El  R.  R.  Co  (105  A.  D. 
Ill),  a  vault  under  a  sidewalk  of  the  city  constructed 
with  the  permission  of  the  city  authorities  by  the  owner 
of  the  abutting  buildings  was  held  to  be  an  easement 
appurtenant  to  the  abutting  owner's  premises  and  a 
species  of  property  which  could  not  be  interfered  with 
by  the  construction  of  an  elevated  road  without  making 
compensation.  In  Parish  v.  Baird  (160  N.  Y.  306), 
Judge  O'Brien  says: 

"  Moreover,  the  Tault  over  which  the  walk  wae  laid  and  of  which  it 
wjis  a.  put,  was  an  easement  appurtenant  to  the  plaintiff's  propertj, 
and  in  itaelf  a  species  of  property  which  the  plaintiff  may  protei^t  as 
fnlly  as  any  other  property." 

A  franchise  to  take  tools  for  the  use  of  certain  locks 
and  dams  which  had  been  constructed  and  maintained 
under  competent  authority  by  a  navigation  company 
has  been  held  to  he  property  for  which  compensation 
must  be  made,  the  court  saying :  . 

''The  franchise  is  a  vested  right.  The  state  has  power  to  grant  it. 
It  may  retake  it  as  it  niny  take  other  private  property,  for  public 
usee  upon  the  pa3'nient  of  just  mmpcnsiiliDii."  I  Monongnhela  Xnr.  Co. 
v.  U.  S..  148  U.  S.  341.) 

A  ferry  franchise  is  property.  [Mayor  v.  Starin,  106 
N.  Y.  11-.)     A  franchise  granted  by  a  municipality  to 
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operate  a  street  railway  in  a  public  highway  is  prop- 
erty. (People  V.  O'Brien,  111  X.  Y.  1;  Sixth  Ave.  R. 
R.  Co.  V.  Kerr,  72  N.  Y.  330;  People  v.  Sturtevant,  9  N. 
Y.  263.) 

There  is  no  species  of  property  which  has  been  the 
subject  of  more  litigation  or  been  more  jealously 
guarded  than  riparian  rights  and  these  rights  have 
universally  been  held  to  be  a  pi-oi)erty  right.  Lewis,  in 
speaking  of  tbe  respective  rights  of  the  public  and 
riparian  owners  on  streams  navigable  in  fact,  says : 

"  These  beneficiary  rights  are  property,  and  within  the  protection 
of  the  constitution.  They  are  ntta^hed  to  the  riparian  property  tiy 
nature,  are  universally  estimated  as  port  of  its  value  in  all  the  <lpa1< 
ingg  between  maji  and  man,  and  should  reeeire  the  prntcetiiin  of  the 
law."     {Letrit,  Eminent  Domain,  5  73.) 

Again  the  same  author  says : 

"Strenns  which  are  not  nHvignlilc  are  wholly  private  pnperty.  Tlip 
reparian  owner,  by  n)e«ne  of  dams,  or  otherwise,  may  mak«  a  reason- 
able use  of  the  water  as  it  flows  over  his  land,  .hn  act  of  the  legis- 
kiture  declaring  such  a  rivar  public,  or  navigable,  will  not  alTect  snch 
rights,  and  tlie  riparian  owner  cannot  'be  dcpriveil  of  the  use  of  the 
water,  or  his  private  works  on  the  stream  interfered  witJi  without 
compensation.  Compensation  must  be  made  for  all  damages  occasioned 
to  private  riglits  by  improvemenls  making  such  a  stream  navigable  in 
fact."     {Lewis,  Eminent  Domain,  i  fiS.) 

Gonld,  in  speaking  of  riparian  proprietors  upon 
both  navigable  and  unnavigable  streams,  says: 

"Tlie  right  to  the  n°e  of  the  water  in  its  natural  flow  is  not  a 
mere  easement  or  appurtenance,  but  ix  ini^paraiblf  annexed  bo  the  soil 
itself.  It  does  not  depend  npoii  user.  r>r  presumed  grant  from  long 
acquiesccnee  on  111''  |iai't  of  other  riparian  proprietors  above  nnd  below, 
but  exists  jure  nnluric  as  pflrcel  'of  the  land."  (floiiW  on  Walerg, 
I  204,) 

In  speaking  of  tlie  power  of  the  Legislature  to  de- 
clare a  stream  a  public  one,  Judge  Cooley  says: 
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"  Though  it  is  said  that  the  legislature  of  the  state  amj  determine 
-wliether  a  stream  shall  be  considered  a  public  highway  or  not,  jet  if 
in  fact  it  is  not  one,  the  legislature  cannot  make  it  so  by  simple 
deolaration,  mnce,  if  it  is  private  property,  the  legislature  cannot 
appropriate  it  to  a  public  use  without  providing  for  eompensation." 
(Cooiey,  Conititutional  Limitations,  Tth  E^.,  p.  863;  Morgan  v.  King, 
99  N.  Y.  4a4.) 

Eaght  of  access  to  tide  water  from  land  originally 
under  water  upon  which  a  wharf  had  been  built 
granted  with  the  right  of  wharfage  is  property  pro- 
tected by  the  Constitution. 

"The  land  under  water  witli  the  right  of  whtirfage  was  propert; 
belon^ng  to  it  as  a  proprietor,  which,  it  ia  believed,  the  state  could 
not  take  without  making  compejisation."  [Langdon  v.  Mayor,  93  N.  Y. 
1S9.) 

"  This  riparian  right  is  propert}',  luid  is  valuable,  and,  though  it 
must  be  enjoyed  in  due  subjection  to  the  rights  of  the  piublic,  it  can- 
not be  arbitrarily  or  cnpriciously  destroyed  or  impaired.  It  ia  a.  right 
of  whidi,  when  once  vested,  the  owner  can  only  be  deprived  in  accord- 
Mice  with  establiihed  law,  and  if  necesijary  that  it  be  taken  for  the 
public  gooA,  upon  due  compensation."  {YatCB  V.  Milieaukee,  10  Wall. 
SM.) 

Rumsey  v.  N.  E.  <&  H.  R.  R.  Co.  133  N.  Y.  79)  holds 
that  the  right  of  access  which  tlie  upland  owner  has  to 
the  Hudson  river,  a  tide  water  stream,  is  a  property 
right  which  can  not  be  taken  from  him  without  com- 
pensation by  a  railroad  company,  the  construction  of 
which  has  been  authorized  l)y  tlie  Legislature.  In 
Saunders  v.  JV.  Y.  C.  <B  H.  R.  R.  Co.  (144  N.  Y.  75),  the 
court  held  that  a  grant  of  land  under  the  water  of  the 
Hudson  river  to  a  railroad  company  by  the  State  did 
not  extinguish  or  impair  the  easements  or  riparian 
■  rights  of  the  owners  of  the  uplands  such  as  the  right 
of  access  to  the  navigable  part  of  the  river  and  the 
right  to  make  a  landing,  wharf  or  pier  and  the  right  of 
38 
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passage  to  or  from  the  same.  In  Town  of  Brookhaven 
V.  Smith  (188  N.  Y.  74),  it  was  held  that  the  owner  of 
upland  adjoining  Great  South  Bay  had  a  right  of  ac- 
cess to  the  waters  thereof  from  the  front  of  his  land 
including  the  right  to  constrnet  a  pier  on  the  land 
under  water  beyond  highwater  mark  for  his  own  use 
or  the  use  of  the  public.  Matter  of  City  of  New  York 
(168  N.  Y.  134)  holds  that  an  owner  of  upland  abut- 
ting on  the  Harlem  river,  a  tide  water  stream,  is  en- 
titled to  compensation  for  the  taking  and  destruction 
of  his  riparian  rights  by  the  appropriation  of  the  tide- 
way by  the  city  of  New  York  for  a  speedway.  In 
Barnes  v.  Midland  Terminal  R.  R.  Co.  (193  N.  Y.  378), 
the  question  of  relative  rights  in  the  foreshore  of  the 
ocean  were  concerned  and  it  was  held  that  the  public 
as  well  as  the  abutting  owner  had  a  right  of  passage. 

"While  riparian  rights  are  recognized  as  property, 
the  question  frequently  arises  where  there  is  an  inter- 
ference with  these  rights  by  the  public  whether  or  not 
under  the  Constitution  of  this  State  the  acts  of  the 
State  amount  to  a  "  taking  "  of  property.  This  in- 
quiry sometimes  occurs  where  the  interference  of  the 
State  arises  from  the  exercise  of  its  sovereign  author- 
ity to  improve  navigation,  sometimes  where  its  au- 
thority is  exercised  to  protect  the  public  under  its 
police  power  and  sometimes  where  it  seeks  to  appro- 
priate private  property  for  public  uses  under  its 
power  of  eminent  domain.  Where  the  particular  act 
of  the  State  constitutes  a  "taking  "  of  the  property  of 
the  individual  he  is  entitled  to  compensation,  but  not 
everj-  act  causing  damage  to  property  is  cons-trued 
by  the  courts  as  a  "  taking."    It  is  not  easy  to  define, 
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however,  what  constitutes  such  a  "  taking."  Where 
there  is  an  actual  invasion  of  property  the  problem  is 
easy  of  solution  but  where  substantial  damages  occur 
without  an  actual  interference  with  what  is  commonly 
known  as  property  the  decisions  have  been  various. 
Easements  of  access,  light  and  air  attached  to  real 
property  have  been  protected  under  certain  conditions, 
but  where  these  easements  are  interfered  with  in  the 
changing  of  the  grade  of  a  street  for  instance  under- 
taken by  the  public  authorities  under  the  power  to 
grade  streets  in  the  absence  of  statutes  allowing  dam- 
ages the  right  therefor  vanishes  before  the  paramount 
right  of  the  public.  The  use  and  possession  of  real  and 
personal  property  is  fundamental  and  yet  there  is  no 
taking  of  such  property  where  its  destruction  becomes 
necessary  as  a  menace  to  the  community  under  the 
police  power  of  the  State.  It  maintains  its  character 
as  property  but  there  is  no  "  taking  "  within  the  Con- 
stitution because  all  property  is  held  subject  to  the 
rule  that  it  must  not  be  used  so  as  to  constitute  a 
menace  to  the  public-  One  of  the  rights  of  real  prop- 
erty which  is  protected  by  the  Constitution  is  the  right 
of  access,  and  yet  two  modes  of  ingress  and  egress  to 
property  will  not  be  protected  and  the  public  under 
suitable  authority  may  close  one  highway  leading  to 
real  property  provided  another  exists  or  is  provided. 
The  closing  of  the  second  highway  maj'  seriously  in- 
convenience.the  owner  in  the  enjoyment  of  his  prop- 
erty ■and  may  cause  a  depreciation  in  its  value,  but  it  is 
held  not  to  be  a  "  taking  "  of  his  property  under  the 
Constitution  because  but  one  means  of  ingress  and 
egress   to   property  is   contemplated  by   law.     Even 
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where  the  State  seeks  to  acquire  property  under  its 
power  of  emineat  domain  it  is  often  a  difficult  question 
to  determine  whether  or  not  there  has  been  a  "  tak- 
ing "  of  property.  By  reason  of  the  exercise  of  this 
power  the  owner  may  he  seriously  damaged  and  yet 
may  not  be  entitled  to  compensation  for  such  damage 
where  it  is  regarded  as  too  remote  or  as  it  is  called  in 
law  consequential  in  character.  Not  every  injury, 
therefore,  which  an  individual  suffers  as  a  result  of  the 
acts  of  the  State  in  interfering  with  his  property  or 
impairing  its  value  constitutes  a  taking  of  the  prop- 
erty so  as  to  entitle  him  to  compensation  tlierefor.  It 
may  be  stated,  however,  as  the  rule,  that  where  there 
is  a  physical  invasion  of  the  property  whether  in  the 
exercise  of  the  power  of  eminent  domain  or  under  the 
authority  of  the  State  to  improve  navigation  compen- 
sation must  be  made.     Gould  on  Waters,  says : 

"  So  the  diversion,  pollution,  or  other  use  of  a  private  Btream  by 
public  suthoriticB,  impairing,  or  destroying  the  rights  of  riparian 
proprietors  to  the  'water,  ia  a  taking  for  whicb  compensation  must  be 
provided."     (|  243.) 

Lewis,  in  his  work  on  eminent  domain,  says : 

"According  to  principles  heretofore  laid  down,  it  foUovs  tliat  any 
injury  to  riparian  rights  for  public  use  is  a  taking  for  which  com- 
pcnaation  must  be  made."     (2d  Ed.,  i  84.) 

In  Gilzinger  v.  Saugerties  Water  Co,  {66  Hun  172, 
affirmed  142  N.  Y.  633),  the  plaintiff  was  a  mill  owner 
with  a  water  power  on  the  Plattekill,  a  non-navigable 
stream  running  through  his  premises.  The  action  was 
brought  for  the  diversion  of  water  from  the  stream 
upon  which  the  mill  is  situated,  and  it  was  held  that 
he  could  not  be  divested  of  his  right  to  the  natural  flow 
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of  the  stream,  except  upon  just  compensation  and 
under  the  exercise  of  the  right  of  eminent  domain. 

In  Crooker  v.  Bragg  (10  Wend.  260),  it  was  held 
that  where  the  water  of  a  river  is  divided  by  an  island, 
so  that  only  one-fourth  of  the  stream  descend.s  on  one 
side  of  the  island,  and  the  residue  on  the  other,  the 
owner  of  the  shore  where  the  largest  quantity  of  water 
flows  is  entitled  to  the  nae  of  the  whole  water  flowing 
there;  and  the  owner  of  the  other  shore  has  no  right  to 
place  obstructions  at  the  head  of  the  island  to  cause 
one-half  of  the  stream  to  descend  on  his  side  of  the 
river;  and  a  stream  of  water  cannot  be  diverted  from 
its  natural  course  without  the  consent  of  the  owner 
over  or  by  whose  land  it  passes;  although  such  owner 
may  not  require  the  whole  or  any  part  of  it  for  the 
use  of  machinery. 

The  head  note  of  Commissioners  of  the  Canal  Fund 
V.  Kempshall  (26  Wend.  403),  which  summarizes  the 
decision,  reads  as  follows: 

"  Fresh  water  livers,  to  tlie  middle  of  the  stream,  belong  to  tlie 
owners  of  the  adjacent  banks.  If  navigable  the  right  of  the  owners 
is  subject  to  the  aervitude  of  the  public  mtercst  for  passage  or  naviga- 
tion. The  owners,  however,  are  entitled  to  the  usufruct  of  the  waters 
Bowing  in  tbe  rivers,  as  appurtenant  to  the  fee  of  the  adjoining  bants, 
and  for  an  interruption  in  the  enjoTment  of  their  privileges  in  that 
respwt.  In  consequence  of  public  improvements  made  by  the  state,  are 
entitled  to  compensation  for  damages  sustained." 

In  the  same  case  Senator  Ve'rplanck  says : 

"  I  euinot  AMent  to  the  position  that  the  conceded  common-law  au- 
tboritr  of  Uie  state  over  such  rivers  for  the  purposes  of  navigation, 
comprehends  the  right  to  divert  the  wBtem  to  otlier  purposes  of  artificial 
navigstion  wholly  distinct  from  that  of  the  rivpr  itself.  The  right  of 
»  public  navigable  highway  on  a  river,  if  it  be  susceptible  of  it.  or 
capable  of  being  made  nn.  is  an  easement  or  servitude  wliiHi.  like  other 
servitndeB,  public  or  privslc,  is  lo  be  exercised  without  intntiiion  on  the 
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other  proprietRry  righti,  beyond  what  is  ueceBsary  for  its  due  and  fair 
enjofmeiit.  To  coDBider  this  right  of  sovereigut^  as  involving  also  an 
unlimited  right  to  the  use  of  the  waters  for  other  purposes  of  trans- 
portation, in  another  direction  end  channel,  would  be  in  contradiction 
to  an  acknowledged  principle  of  the  law  of  easements  (already  stated), 
that  nothing  passes  an  incident  to  a  servitude  but  what  is  needed  for 
the  sufficient  enjoyment  of  the  right  '  itself,'  The  proprietor  trf  the  bed 
and  banks  of  the  strtam  has  himself  no  absolute  property  in  the  waters, 
but  strictly  a  usufructuary  interest  appurtenant  to  his  freehold.  He 
can  UM  the  waters  for  his  own  benefit;  but  he  may  not  divert  them  to 
the  injury  of  his  neighbors,  or  lessen  their  quantity,  or  detain  thou  un- 
reasonably. If  such  be  the  slrict  limitation  of  the  proprietary  right, 
can  it  be  that  the  Btat«  as  the  trustee  of  a  special  public  servitude^ 
has  a  much  less  restricted  right')  and  can  divert  or  detain  the  waters 
for  other  usesT  By  ita  sovereign  right  of  eminent  domain,  it  undoubt- 
edly may  do  bo  ;  just  as  its  officers  may,  under  elate  authority,  enter 
upon  and  use  the  quarries  or  forests  of  private  citisens  for  its  public 
works;  hut  all  these  exercises  of  savereign  authorily  are  alike  'the 
taking  of  private  property  for  public  use,'  which  the  cxinstitution  pro- 
nounces  msy  not  be  done,  '  witliout  just  compensation.'"     (Page  421.) 

In  Yates  v.  Milwaukee  (10  Wall.  497),  the  plaintiff 
was  the  owner  of  a  wharf  on  the  Milwaukee  river.  The 
Legislature  of  Wisconsin  passed  an  act  authorizing 
the  common  council  of  Milwaukee  to  establish  dock  and 
wharf  lines  upon  the  banks  of  the  river  and  to  dredge 
the  river,  in  the  improvement  of  navigation.  The 
common  council  declared  the  wharf  a  nuisance  and  an 
obstruction  to  navigation.  This  was  not  proved.  The 
court  held  that  if  the  authorities  deemed  it  necessary 
to  remove  the  wharf  in  the  prosecution  of  any  scheme 
of  widening  the  channel  and  improving  the  navigation 
of  the  Milwaukee  river,  they  must  first  make  compen- 
sation to  Yates  for  his  property  so  taken  for  the  public 
use.    The  court  .said: 

"  On  the  whole  we  are  of  opinion  that  Shepnrilson,  as  riparian  owner 
of  a  lot  bounded  by  a  navigable  stream,  had  a  right  to  Meet  this  wharf, 
and  that  Yates,  the  appellant,  whether  he  be  regarded  as  purchaser  or 
as  licence,  has  the  &nnie  right;  aitd  thnt  if  tlie  nuthoritieg  of  the  city 
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of  Milwaukee  deem  its  remoral  necessary  in  the  prosecution  of  an; 
general  scheme  of  widening  the  channel  and  improving  the  navigatioo 
of  the  Milwaukee  river,  they  miist  first  make  him  compuaation  for 
his  property  eo  taken  for  the  public  use."     (Page  E07.) 

In  Pumpelly  v.  Green  Bay  Co.  (13  Wall.  166),  the 
defendant  by  the  erection  of  a  dam  under  authority  of 
the  State  of  Wisconsin,  and  for  the  purpose  of  the  im- 
provement of  the  navigation  of  Fox  river  flooded  640 
acres  of  plaintiff's  land,  and  the  defendant  urged  that 
the  damages  were  such  as  the  State  had  a  right  to 
inflict  in  improving  the  navigation  of  the  river  without 
making  compensation.  The  court  held  that  the  flood- 
ing constituted  a  "  taking  "  within  the  Gonstitntion 
and  said : 

"  We  BTe  not  unaware  of  the  numerous  cases  in  the  stat«  courts  in 
whidi  the  doctrine  has  been  sucoeSiSfully  invoked  that  for  a  consequential 
injury  to  the  property  of  an  individual  arising  from  the  prosecution 
of  improveiDents  of  roads,  streets,  rivers,  and  other  highways,  for  the 
public  good,  there  is  no  redrees;  and  we  do  not  deny  that  the  principle 
is  a  sound  one,  in  its  proper  application,  to  many  injuries  to  property  so 
cffi^nating.  And  when,  in  the  exercise  of  our  duties  here,  we  shall 
be  called  upon  to  eonstnie  other  state  con  a  ti  tut  ions,  we  shall  not  be 
unmindful  of  the  weight  due  to  the  decisions  of  the  courts  of  those 
states.  But  we  are  of  the  opinion  that  the  decisions  referred  to  have 
gone  to  the  uttermost  limit  of  sound  judicial  construction  in  favor  of 
this  principle,  and,  in  some  cases,  beyond  it,  and  that  it  remains  true 
that  where  real  estate  is  actuaHy  invaded  by  superinduced  additions 
of  water,  earth,  sand,  or  other  material,  or  by  having  any  artificial 
structure  placed  on  it,  eo  as  to  effectually  destroy  or  impair  its  use- 
fulness, it  is  a  liking,  within  the  meaning  of  the  Constitution,  and 
that  this  proposition  Is  not  in  conflict  with  the  weight,  of  judicial  au- 
thority in  this  country,  and  certainly  not  with  sound  principle.  Beyond 
this  we  do  not  go,  and  this  case  calls  us  to  go  no  further."  (Pages  180, 
181.) 

In  United  States  v.  Lynah  (188  V.  S.  455),  the  peti- 
tioner brought  suit  in  the  Circuit  Court  for  the  district 
of  South  Carolina  to  recover  of  the  United  States  com- 
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pensatioQ  for  certain  real  estate  which  it  was  alleged 
had  been  taken  and  appropriated  by  the  United 
States.  The  taking  and  appropriation  consisted  in 
building  across  the  Savannah  river  certain  dams, 
training  walls,  and  other  obstructions  and  thus  raising 
the  level  of  the  water  and  causing  it  to  flow  back  upon 
the  petitioner's  plantation  raising  the  water  thereon 
about  18  inches.  The  Supreme  Court  held  that  the  im- 
provement of  the  Savannah  river  in  this  case 
amounted  to  the  taking  of  petitioner's  property  within 
the  scope  of  the  fifth  amendment,  and  that  the  govern- 
ment was  under  an  implied  contract  to  make  just  com- 
pensation therefor. 

Cooley  on  Constitutional  Limitations  says; 

"  Although  tlie  rr^lation  of  a  navigsble  stream  viU  'gir«'  to  the 
pei'aona  inei  den  tally  affected  no  right  to  compensation,  yet  if  the  stream 
is  diverted  from  its  nativral  course,  so  that  those  entitled  to  its  benefits 
are  prevented  from  making  use  of  it  as  before,  the  deprivation  of  this 
right  is  Eb  talcing  which  entitles  them  to  compensation,  notwithstanding 
the  taking  may  be  for  the  purpose  of  freating  another  and  more 
valuable  channel  of  navigation.  Tlie  owners  of  land  over  which  mch 
a  stream  ftona,  although  they  do  not  own  the  floning  water  Itself  yet 
have  a  property  in  the  use  of  that  water  as  it  flowa  past  them,  for 
the  purpose  of  producing  mechanical  power,  or  for  any  of  the  other 
purposes  for  which  they  can  make  it  available,  without  depriving  those 
below  them  of  the  like  use,  or  encroaching  upon  the  rights  of  those 
above;  and  tliis  property  is  equally  protected  with  any  of  a  more 
tangible  character."      (7th  Ed.,  p.  807.) 

This  view  here  taken  that  the  State  cannot  appropri- 
ate for  purposes  of  the  construction  of  the  canal  the 
riparian  rights  of  the  claimants  without  compensation 
is  not  in  conflict  with  any  of  the  authorities.  The  case 
of  People  ex  re.l.  Tihbets  v.  Can-al  Aj>praisers  (17 
Wend.  571),  which  reversed  the  same  case  in  13  Wend. 
371,  was  confined  in  its  doctrine  to  the  Mohawk  river 
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by  the  case  of  Commissioners  of  the  Canal  Fund  v. 
Kempshall,  m  26  "Wend.  403,  and  by  later  cases;  and 
the  case  of  People  v.  Canal  Appraisers  (33  N.  Y.  461), 
so  far  as  it  laid  down  any  rules  applicable  to  other 
streams  than  the  Mohawk  river,  wlucb  was  the  stream 
involved  in  the  case,  was  overruled  by  Smith  v.  City,  of 
Rochester  (92  N.  Y.  463),  and  other  later  cases.  In  the 
case  of  Sage  v.  Mayor  {154  N.  Y.  61),  where  the  city 
of  New  York  undertook  to  improve  the  Harlem  river, 
and  in  so  doing  interfered  with  the  right  of  access  to 
the  river  by  the  upland  owner  there  was  no  land  to 
which  riparian  rights  were  attached  and  the  bed  of  the 
Harlem  river,  a  tide  water  streiim,  was  not  owned  by 
the  owner  of  the  upland,  but  by  the  city  of  New  York. 
The  ease  of  Barnes  v.  Midland  R.  R.  Co.  (193  N.  Y. 
378),  involved  the  foreshore  of  the  ocean.  The  ques- 
tion of  taking  land  for  the  improvement  of  navigation 
was  not  in  the  case.  It  was  simply  a  question  as  to 
the  relative  rights  of  the  owner  of  the  upland  and  the 
general  public  in  the  foreshore.  The  case  of  Matter  of 
the  City  of  New  York  (168  N.  Y.  134),  known  as  tlie 
Speedway  ca.se,  did  not  involve  the  question  of  the 
right  of  the  city  to  improve  the  navigation  of  the  Har- 
lem river,  and  in  that  case  the  court  found  that  the 
owner  of  the  upland  was  entitled  to  compensation  for 
the  taking  and  destruction  of  his  riparian  rights  by  the 
appropriation  of  the  tideway  by  the  city  of  New  York. 
In  Gibson  v.  United  States  (16fi  XJ.  S.  269),  tlie  im- 
provement was  confined  wholly  to  the  channel  of  the 
river,  and  the  damages  were  held  to  be  "  incidental 
consequences  of  the  lawful  and  proper  exercise  of  the 
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governmental  power."  In  Scranton  v.  Wheeler  (179 
U.  S.  141),  a  dike  was  constructed  on  submerged  land 
to  which  the  upland  owner  had  no  title  and  there  was. 
no  physical  invasion  of  the  property  of  the  plaintiflF, 
although  he  was  deprived  of  the  right  of  access  by  rea- 
son of  the  presence  of  the  dike.  In  the  case  at  bar 
there  was  an  actual  physical  invasion  and  taking  of 
land  to  which  riparian  rights  were  attached. 

These  riparian  rights  cannot  be  taken  under  the 
power  of  eminent  domain,  because  they  constitute 
property  as  we  have  shown  protected  by  the  Constitn- 
tion,  and  for  the  same  reason  they  cannot  be  taken 
under  the  power  of  the  State  to  improve  navigation. 
The  river  at  the  place  opposite  claimants*  premises, 
and  for  some  distance  north  and  south  thereof,  is  a 
non-navigable  river  and  is  not  subject  to  the  public 
easement  of  navigation.  The  State,  therefore,  could 
not  if  it  desired  construct  this  canal  in  the  channel  of 
the  river  without  making  compensation  to  claimants 
for  any  injury  to  the  riparian  rights  which  remained 
in  them  after  the  appropriations  for  the  old  canal. 

Not  only  is  it  not  within  the  power  of  the  State  to 
construct  and  improve  the  channel  of  the  river  with- 
out making  compensation  for  injuries  to  claimants' 
riparian  rights,  but  the  State  is  not  seeking  to  make 
the  improvement  at  this  point  in  the  river  itself  but 
outside  the  channel  of  the  river.  At  no  time  has  the 
State  used  the  river  opposite  claimants'  premises  as  a 
channel  for  through  traffic.  North  of  their  projwrty 
the  east  portion  of  the  pond  created  by  the  river  was 
boomed  off,  but  ever  since  the  construction  of  the 
original  canal  the  channel  has  passed  around  the  dam 
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at  Fulton  into  the  still  water  created  by  the  dam  lower 
down  the  stream.  Even  if  the  State  had  the  right  to 
improve  the  navigation  of  the  stream  itself  without 
making  compensation  for  damages  incidentally  occa- 
sioned thereby  it  cannot  construct  its  work  outside  the 
regular  channel  and  claim  exemption  from  damages. 
Lewis  on  Eminent  Domain  says : 

"  The  public  right  is  a  rigbt  of  pnssage  only,  including  the  right  tu 
improve  tbe  navigHtion.  It  is  necesaarilj  limited  to  tbe  hed  of  the 
stream.  ■  ■  ■  The  public  easement  in  a  private  navigable  stream 
includea  dot  unlj  the  right  to  u^^,  but  also  the  rigbt  to  improvei.  The 
public  maj  make  sucb  changes  and  construct  audi  works  in  tlie  bed 
of  the  stream,  as  ma;  b»  deemed  necesMry  to  promote  its  usefulness 
and  efficiency  as  a  highway."     (2nd  Ed.,  i  71.) 

The  work  across  claimants'  premises  cannot  be  con- 
sidered as  an  improvement  of  the  navigation  of  the 
river  even  upon  the  plea  that  sometimes  in  the  distant 
past  the  land  occupied  by  the  claimants  must  have 
been  under  water  and  have  constituted  a  part  of  the 
bed  of  the  river.  As  far  back  as  the  evidence  in  this 
case  goes  the  property  has  always  been  occupied  for 
private  purposes  and  has  formed  no  part  of  the  regu- 
lar channel  of  the  stream. 

The  foregoing  authorities  suiBciently  sustain  the 
position  that  in  this  case,  under  the  common  law,  dis- 
regarding for  the  moment  the  statute  under  which  the 
improvement  is  being  made,  the  State  cannot  appro- 
priate rights  attached  to  the  land  of  claimants  without 
compensating  them  therefor.  The  tendency  of  judicial 
construction  is  to  give  full  force  to  the  provision  of 
the  Constitution  of  the  United  States,  and  of  the  sev- 
eral States  requiring  compensation  to  be  made  where 
private  property  is  taken  for  public  use  whether  such 
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use  is  required  for  the  improvement  of  a  navigable 
stream  or  body  of  water  or  in  the  construction  of  an 
enterprise  not  associated  with  water  courses.  This 
treiid  of  legal  authority  is  shown  by  the  decisions  in 
the  United  States  Supreme  Court  in  the  cases  of  Yates 
V.  Milwaukee  (supra),  Pumpelly  v.  Green  Bay  Catuil 
Co.  (supra),  Vtiited  States  v.  Lynah  (supra),  and  in 
Srranti'Ti  v.  Wheeler  (s!*pro.),which  "was  decided  by  a 
divided  court,  the  disKentiog  judges  holding  that  the 
right  of  access  to  the  stream  in  which  the  owner  of 
the  upland  had  no  title  to  the  bed  of  the  stream  was 
property  and  as  such  was  protected  against  invasion 
by  the  State  even  by  the  construction  of  a  dike  upon 
the  submerged  land.    Mr.  Justice  Shiras  says : 

'■I  think  tliifl  question  Tnay  well  be  answered  in  the  worda  of  Gould 
in  biB  work  on  Waters,  (2nd  Ed.,  p.  161):  'When  it  is  conceded 
thnt  riparian  rights  are  property  the  question  »n  to  the  right  to  take 
tliem  airaj  without  compensation  would  appefir  to  bp  at  an  end.'" 

The  State,  however,  in  the  present  instance  has  not 
been  proceeding  under  its  power  to  improve  the  navi- 
gation of  tlie  river.  The  statute  under  which  the 
State  is  proceeding  provides  for  compensation  and 
whether  we  treat  the  acts  of  the  State  as  being  exer- 
cised under  its  power  of  eminent  domain  or  under  its 
power  to  improve  navigation  compensation  was  con- 
templated and  is  provided  for  under  the  statute  under 
which  the  proceedings  in  the  present  case  are  being 
conducted.  Under  the  common  law  there  was  no  lia- 
bility for  damages  for  changing  the  grade  of  streets, 
but  this  liability  has  been  changed  in  very  many  cases 
by  statute.  It  is  equally  within  the  power  of  the  State 
to  proceed  under  the  common  law  to  improve  the  navi- 
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gatiou  of  a  stream  and  tbua  exempt  itself  from  lia- 
bility for  incidental  damages,  but  it  may  also  provide 
for  compensation  in  soch  cases.  (O'Connor  v.  Pitts- 
burgh, 18  Pa.  St.  190;  Transportation  Co.  v.  Chicago, 
99  U.  S.  635;  V.  S.  v.  Alexander,  148  U.  S.  186;  People 
V.  N.  Y.,  0.  <&  W.  Rif.  Co.,  133  A.  D.  476.) 

The  preceding  disenssion  brings  us  down  to  the 
present  appropriation  by  the  State,  notices  for  which 
were  served  August  6  and  October  2, 1906.  At  the  out- 
set we  are  met  by  the  question  as  to  the  extent  of  the 
appropriation  arising  from  the  fact  that  the  notices 
specify  in  two  cases  all  the  riparian  rights  as  having 
been  taken  while  the  plans  for  the  improvement  placed 
in  evidence  provide  for  openings  in  the  new  pier.  The 
question  has  arisen  as  to  whether  the  plans  modify  the 
notices  so  as  to  limit  the  extent  of  the  water  rights 
taken  by  the  State  to  the  actual  necessities  of  the  canal. 
In  times  of  high  water  there  will  be  an  abundant  sup- 
ply of  water  both  for  the  canal  and  the  water  right 
owners,  and  if  the  State  is  appropriating  so  far  as 
these  claimants  are  concerned  only  what  is  necessary 
for  the  canal,  allowance  should  be  made  for  the  water 
which  they  will  still  be  permitted  to  use.  There  is  no 
doubt  that  the  State  has  the  right  to  appropriate  to 
itself  the  water  bncked  up  by  its  dams  and  also  the 
right  to  dispose  of  this  surplus  water  for  the  develop- 
ment of  power  so  long  as  it  does  not  thereby  injure  a 
lower  riparian  owner  who  may  be  entitled  to  the  sur- 
plus flow  over  the  dam.  It  was  in  this  view  of  the 
State's  rights  that  the  openings  were  provided  in  the 
dam  and  not  with  the  idea  of  modifying  the  appropri- 
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ationg  made  by  the  State.  These  appropriations  are 
governed  by  the  notices  filed  and  served,  which  are  the 
complete  and  final  determination  by  the  State  of  the 
"  lands,  structares  and  waters  "  taken  and  are  not 
subject  to  modification  by  plans  for  the  improvement 
subsequently  made.  The  notices  of  appropriation 
when  duly  filed  or  served  as  required  by  the  statute 
operate  as  a  transfer  to  the  State  of  the  interests 
therein  described  and  thereafter  it  is  merely  a  ques- 
tion of  the  amount  of  compensation  that  the  owner 
should  receive  for  the  property  appropriated.  The 
appraisal  therefor  will  proceed  upon  the  assumption 
that  the  State  has  appropriated  from  the  claimants 
the  land  described  in  the  notices  of  appropriation  and 
all  the  riparian  rights  owned  by  the  claimants. 

Having  determined  the  ownership  of  claimants  and 
the  extent  of  the  appropriation  made  by  the  State  we 
are  prepared  for  the  appraisement  of  their  property. 
The  views  taken  herein  of  the  extent  of  the  riparian 
rights  of  the  claimants  simplify  very  much  this  rather 
complicated  problem.  Much  time  was  consumed  upon 
the  trial  in  estimating  the  water  rights  of  the  claim- 
ants apon  the  theory  that  they  were  entitled  to  all  of 
the  surplus  water  of  the  river  not  needed  for  th^old 
Oswego  canal,  and  in  determining  the  value  of  their 
property  upon  that  basis  it  was  urged  by  the  claimants 
that  they  were  entitled  to  one-half  of  the  flow  of  the 
river  and  they  determined  this  flow  for  the  period  of 
five  and  one-half  years  from  the  gauging  taken  by  the 
United  States  government  and  the  State  at  the  Battle 
Island  gauging  station  situated  at  the  dam  below  the 
Fulton  dam.    The  difference  between  the  levels  of  the 
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pond  at  the  Fulton  dam  and  at  the  Battle  Island  dam 
was  23.37  feet,  which  it  was  claimed  rendered  the  de- 
velopment of  a  22-foot  head  on  claimants'  property 
practicable  and  feasible.  To  secure  the  advantage  of 
this  difference  in.  elevation  it  was  necessary  for  the 
claimants  to  extend  their  taUraces  down  the  river 
much  further  than  their  old  tailraees  extended.  Under 
a  head  ef  22  feet  and  with  the  right  to  extend  their 
tailraees  claimants  estimated  that  the  full  potential 
developments  of  their  power  plant  property  to  which 
they  transferred  all  their  water  rights  was  7,500  horse 
power.  Examinations. were  also  made  of  the  market  in 
the  vicinity  of  claimants'  property,  and  it  was  shown 
that  a  market  existed  for  considerable  more  electricity 
than  claimants  were  developing  at  the  time  of  the  ap- 
propriations. Experienced  and  expert  hydraulic  and 
el eetricaf  engineers  were  called,  both  by  the  claimants 
and  by  the  State  to  testify  upon  various  hypotheses 
as  to  the  coat  of  developing  this  and  other  amounts  of 
horse  power,  the  probable  profit  in  such  development, 
the  cost  of  installing  a  hydro-steam  plant,  a  steam 
plant  alone  and  various  other  details  from  which  an 
estimate  of  the  value  of  the  property  might  be  drawn. 
Fr^.  these  calculations  a  wide  range  of  valuations 
was  sworn  to  by  the' witnesses.  The  court,  however,  is 
not  required  to  analyze  these  figures  since  the  claim- 
ants have  not  shown  a  legal  right  to  construct  and 
maintain  the  tailraee,  which  would  be  necessary 
to  develop  a  head  of  22  feet,  and  are  limited  to 
use  of  the  water  which  they  could  draw  through 
the  openings  which  existed  in  the  pier  and 
which  they  had  the  right  to  make  in  the  hydraulic 
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canal  at  the  time  of  the  present  appropriations. 
Taking  this  as  a  basis  of  the  claimants'  water 
rights  it  appears  that  the  water  flowing  through 
openings  to  which  they  had  the  ♦ight,  in  the 
liydraulic  canal  under  a  12-foot  head  and  through  the 
old  openings  in  the  pier  at  a  head  of  11.8  feet  would 
produce  2,579  horse  power  with  an  efficiency  of  80  per 
cent,  which  is  all  of  the  horse  power  to  which  the  claim- 
ants are  entitled.  Evidence  was  given  upon  the  cost  of 
extending  the  tail  race  upon  a  basis  of  2,674  horse 
I)ower,  the  instalhition  of  a  hydro-steam  plant,  an  all 
steam  plant,  the  yearly  operating  cost  of  each  plant, 
the  yearly  saving  which  would  result  by  the  use  of 
water  power,  the  cost  of  a  kilowatt  per  hour  by  an  all 
steam  plant  and  by  the  combined  plant,  and  the  saving 
per  kilowatt  hour  by  the  use  of  water  power,  and  also 
the  yearly  coal  saving  by  the  use  of  water  power.  Con- 
sidering all  these  and  other  facts  and  circumstances 
bearing  upon  values,  the  value  of  the  power  plant 
property  with  all  claimants'  water  rights  was  esti- 
mated by  claimants'  witnesses  at  from  $700,000  to 
$750,000,  while  the  estimate  placed  upon  the  property 
by  the  State's  witnesses,  with  some  differences  in  the 
assumption  .as  to  horse  power  and  other  details  ranged 
from  $162,000  to  $199,000.  Wlien  the  opportunities  for 
an  honest  difference  of  judgment  upon  facts  in- 
volved in  estimating  tlie  values  of  the  property  are 
taken  into  account  and  the  great  difference  in  calcula- 
tions that  result  from  a  slight  difference  in  assumption 
as  to  various  elements  it  is  not  strange  that  the  testi- 
mony of  values  shows  such  a  wide  range.  No  sale  of 
property  like  that  of  the  claimants'  has  been  shown, 
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and  the  estimates  of  value  must  depend  largely  upon 
various  assumed  facts  and  theexpert  judgment  to  be 
deduced  therefrom.  Experience  shows  that  the  best 
laid  plans  of  expert  engineers  as  to  the  profitableness 
of  a  particular  enterprise  often  go  astray,  and  some 
allowance  must  be  made  for  contingencies  which  expe- 
rience shows  present  theqiselves  in  the  development  of 
an  extensive  electrical  enterprise.  A  proposition 
which  may  seem  absolutely  practicable  and  profitable 
at  the  time  of  its  inception  may  be  ruined  by  competi- 
tion or  other  conditions  which  had  not  existed  prev- 
iously, had  not  been  fsreseen,  and  arise  unexpectedly 
as  soon  as  the  feasibility  of  the  enterprise  is  made 
clear  by  those  who  have'  entered  upon  the  field.  At 
the  time  of  the  construction  of  the  old  canal  in  the 
early  part  of  the  century  Norman  Hubbard  and 
Edward  Falley  were  satisfied  to  secure  from  the  State 
without  a  claim  for  compensation  for  existing  water 
rights  the  right "  to  use  water  through  the  open- 
ings which  the  State  left  in  the  pier  at  the  time  of  the 
appropriation.  They  disputed  the  right  of  the  State  to 
lease  the  surplus  waters  to  others  and  finally  gave  a 
bond  to  keep  the  old  flume  in  repair.  They  and  their 
successors  in  title  continued  to  use  the  water  which 
could  be  admitted  through  these  openings  as  they  ex- 
isted at  the  time  of  the  original  appropriation  and  as 
changed  by  the  State  down  to  the  time  of  the  present 
appropriation.  Even  at  the  time  of  the  commencement 
of  the  action  in  1889,  which  resulted  in  the  Churchill 
decree  in  1891  none  of  the  parties  thought  that  they 
were  entitled  to  anything  more  than  a  12-foot  head  or 
24 
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to  more  water  than  could  be  admitted  through  the  ex- 
isting openings. 

The  power  plant  property  appropriated  under  notice 
No.  323  is  situated  on  the  dam  pier  and  also  on  the 
hydraulic  race  and  has  two  openings  in  the  pier  ap- 
proximately 12  feet  by  12  feet  each,  and  is  entitled  to 
an  opening  in  the  hydraulic  tace  sufficient  to  take  care 
of  510  cubic  feet  per  second  flow  with  a  12-foot  head. 
This  510  cubic  feet  per  second  flow  under  a  12-foot 
head  represents  the  water  to  which  the  claimants  are 
entitled  under  the  Churchill  decree,  including  that  at- 
tached to  the  Kenyon  Mills  and  Genesee  Mills  prop- 
erty. This  property  is  also  entitled  to  1888  cubic  feet 
per  second  flow  through  the"  openings  in  the  dam  pier 
under  a  head  of  11.8  feet.  Together  this  makes  a  flow 
of  2398  cubic  feet  per  second  under  the  heads  of  water 
mentioned.  This  flow  of  water  assuming  100  per  cent, 
efficiency  of  machinery  would  be  equal  to  3224  horse 
power;  with  an  80  per  cent,  efficiency  2579  horse 
power ;  with  a  70  per  cent,  efficiency  2256  horse  power. 
We  have  taken  the  estimate  of  the  Churchill  decree 
water  under  a  12-foot  head  for  the  reason  that  this 
wae  the  head  that  was  found  in  two  decrees  of  the 
Supreme  Court  {Gage  v.  Gardner,  1891;  Fulton  Paper 
Co.  V.  Nelson,  1906),  and  from  the  further  fact  that  the 
leases  and  conveyances  affecting. this  property  proceed 
upon  the  assumption  that  the  head  is  12  feet.  All  of 
these  water  rights  are  subject  to  interruptions  when 
necessary  for  the  operation  of  the  old  Oswego  caoal, 
and  the  proof  shows  that  at  times  the  mills  were  shut 
down  to  secure  a  sufficient  supply  of  water  for  the 
canal.    The  amount  of  water,  therefore,  taken  by  the 
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State  in  connection  with  the  power  plant  property 
transferring  to  it  the  water  rights  attached  to  the 
other  two  parcels  is  2398  cubic  feet  per  second  flow  un- 
der an  11.8  and  12-foot  head  as  above  given.  Part  of 
the  land  of  the  power  plant  is  also  taken,  but  a  part  of 
the  land,  the  buildings,  machinery,  franchises,  rights 
of  way  and  distributing  system  are  not  directly  taken, 
although  afEected  by  the  appropriation.  The  property 
is  connected  with  the  public  highways  of  the  city  of 
Fulton  by  means  of  an  iron  bridge  over  the  canal. 
This  bridge  belongs  to  the  claimants  and  is  appro- 
priated by  the  State,  leaving  this  property  of  claim- 
ants substantially  isolated,  being  practically  sur- 
rounded by  the  river  and  the  Barge  canal. 

Nothing  in  the  evidence  would  justify  an  award  in 
excess  of  $275,000  for  the  appropriation  of  the  power 
plant  property,  including  in  the  property  all  the  water 
rights  owned  by  claimants  on  this  and  the  other  two 
parcels  and  the  damages  to  what  is  left  of  this 
property. 

The  claimants'  experts  are  too  high  in  their  esti- 
mates, while  the  State's  experts  testified  upon  assump- 
tions which  do  not  represent  entirely  the  basis  upon 
which  the  value  of  the  property  should  be  determined.  ■ 
The  cost  of  the  property  owned  by  claimants  down  to 
the  time  of  the  appropriation  was  $251,000,  and  after 
the  appropriation  claimants  will  have  left  portions  of 
the  power  plant  and  Genesee  Mills  property  and  other 
property  enumerated  in  its  reports  to  State  commis- 
sions, which,  together  taking  the  estimate  of  claim- 
ants' witnesses  and  the  aworn  statements  of  its  officers 
in  their  reports,  would  aggregate  a  very  large  amount. 


.y  Google 


396    PuLios  Light  Co.  v.  The  State  of  New  York. 
Opinion  of  the  Court,  per  Roiknbeok,  J. 

What  is  left  of  this  [iroperty  or  its  value  will  be  avail- 
able to  the  claimants  for  continuing  the  business  or  for 
use  in  other  directions.  That  the  claimants  do  not  con- 
sider that  the  appropriation  will  destroy  their  business 
is  shown  by  the  efforts  made  since  the  appropriation 
to  secure  water  and  additional  expenditures  in  devel- 
oping the  plant  amounting  to  about  $50,000,  one-fifth 
of  the  total  cost  of  the  property  at  the  time  of  the  ai>- 
propriation.  The  estimates  of  the  value  of  its  prop- 
erty given  by  the  Fulton  Light,  Heat  and  Power  Com- 
pany in  its  reports  to  the  State  Board  of  Tax  Commis- 
sioners and  the  Commission  of  Gas  and  Electricity  ex- 
ceed $300,000,  but  this  amount  includes  $55,000  for 
franchises,  $6,000  for  rights  of  way,  $17,553.15  for  con- 
structions, poles  and  lines  in  public  streets,  $5,042.45 
for  steam  machinery,  $8,134.64  for  electrical  machin- 
ery, $9,000  for  organization  and  $6,060.37  for  arc 
lamps,  alone  aggregating  $106,790.24,  besides  other 
items.  The  net  income  of  the  company  for  the  year 
ending  March  31,  1908,  was  $19,681.15,  and  for 
the  year  ending  March  31,  1909,  was  $24,761.09. 
While  this  income,  in  view  of  the  fact  that  it  is 
for  years  subsequent  to  the  appropriation,  and 
that  the  property  was  not  fully  developed,  is  not 
a  complete  basis  for  estimating  the  value  of  the 
jiroperty,  still  it  hears  upon  the  immediate  market 
open  to  the  company  and  throws  some  light 
ujwn  the  amount  of  the  damages.  Capitalizing  these 
figures  at  10  per  cent,  would  not  make  the  property 
worth  more  than  from  $196,811.50  to  $247,610.90.  One 
of  claimant.'^  witnesses,  who  had  developed  the  largest 
hydro-electric  plants  in  this  country,  said  that  from 
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$100  to  $150  was  the  limit  of  investment  per  horse 
power  in  such  a  plant  as  claimants'  and  one  of  the 
State's  witnesses  gave  $100  as  the  profitable  invest- 
ment. The  former  witness,  who  gave  the  value  of  the 
power  plant  property  with  a  22-foot  head  and  all  the 
riparian  rights  of  claimants  at  $1,300,000,  testified 
upon  the  subject  of  the  limit  of  investment  as  follows : 

"  Q.  I  want  to  a«k  you  this  question  —  in  engineering  or  in  the 
development  of  water  power  or  electric  power  is  there  a  theoretical 
l^mit  to  the  coat  per  horse  power  beyAud  which  it  is  not  proStable  to 
develop!  A.  That  depends  upon  the  locality  and  largely  npon  the 
market  value  of  the  power  —  in  eome  places  that  limit  would  be  dif- 
ferent from  other  places. 

"Q.  Well,  do  the  engineers  Sx  their  limits  —  different  limits  in  dif- 
ferent localitiesT     A.  Generally,  yea,  4ir. 

"  Q.  What  ia  that  limit  ordinarily  —  how  much  per  horse  power  can 
you  afford  to  invest  in  a  plant  Ui  have  it  a  fairly  paying  business! 
A.  That  depends,  as  I  say,  upon  the  locality,  but  I  aay  from  $100  « 
horse  power  to  $150  a  horse  power  in  some  localities  —  capital  cost. 

"Q.  Well,  that  would  be  $160  a  horse  power  would  be  a  very  favor- 
able locality,  wouldn't  it!     A.  Yes,  sir  —  Niagara  Falls  coat  about 

ei3o. 

"  Q.  Well,  now  if  you  have  got  a,  property  that  you  say  is  worth 
$1,300,000  to  build  on,  and  you  expend  $600,000  In  addition,  that 
makes  $1,800,000,  and  you  can  develop  there  7500  horse  power  —  you 
have  got  a  plant  there  that  is  costing  you  $253  a  horse  power,  haven't 
you— not  exactly  but  in   round  numbers!     A.  Yes,   sir,  about  that. 

"Q.  You  don't  think  it  is  profitable  to  invest  in  a  plant  tliat  cists 
,vou  about  $150  a  borae  power?     A.  That  depends  on   the  locality. 

"  Q.  You  say  that  is  a  favorable  locality,  where  yon  can  afford  to  go 
$150  a  horse  power!  A.  Yes,  sir,  but  I  think  this  Is  a  very  favorable 
locality."     (Sten.  Min.,  pp.  626,  927.) 

There  is  other  testimony  .that  no  range  can  be  fixed 
upon  the  limit  of  investment  and  the  estimates  given 
cannot  be  relied  upon  as  furnishing  a  sole  basis  for 
appraising  the  property,  but  taken  into  account 
with  other  facts  they  throw  some  light  on  the  diffi- 
cult  problem    of   estimating   compensation    in    this 
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claim  and  show  that  with  2579  horse  power  fully 
developed  as  against  480  horse  power,  the  amount 
claimants  were  generating  at  the  time  of  the 
appropriation,  the  property  might  have  a  value 
of  from  $259,000  to  $386,850;  and  if  the  efficiency 
was  only  70  per  cent,  the  value  woald  range  from 
$225,680  to  $338,520.  In  its  report  to  the  CommissioQ 
on  Gas  and  Electricity  in  1906,  the  Fulton  Light,  Heat 
and  Power  Company  reported  the  value  of  its  water 
rights  as  $125,000.  In  appraising  the  property  all  the 
riparian  rights  are  estimated  as  a  part  of  .the  power 
plant  parcel.  If  to  $125,000,  the  value  of  the  water 
rights,  as  sworn  to  by  the  company's  secretary,  there 
is  added  the  value  of  the  land  taken  and  the  damages 
to  the  remainder,  a  sum  is  reached  not  far  from  the 
award  made  herein  for  the  power  plant  parcel. 

The  Kenyon  Mills  property  appropriated  under 
notice  No.  321  located  on  the  hydraulic  canal  has  an 
area  of  6500  square  feet  upon  which  stood  a  large  old- 
fashioned  wooden  mill  building  55  by  62  feet  with  stone 
foundation  in  usable  condition.  There  was  attached  to 
it  certain  water  rights  fixed  by  the  Churchill  decree. 
The  whole  of  this  property  was  taken  and  claimants 
must  be  allowed  the  market  value  of  the  property  with- 
out water  rights,  however,  as  claimants  desire  to  have 
the  water  appraised  as  appurtenant  to  the  power  plant 
property  which  they  have  a  right  to  have  done  under 
the  Churchill  decree. 

The  Genesee  Mills  property  appropriated  under 
notice  No.  292  is  located  on  the  hydraulic  canal,  has  an 
area  of  from  10,000  to  10,200  square  feet  of  which 
8000  square  feet  approximately  were  appropriated. 
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The  property  was  bought  by  the  claimants  in  1902.  At 
that  time  there  was  a  large  wooden  building  upon  it 
which  was  torn  down  in  1904,  so  that  at  the  time  of  the 
appropriation  only  the  foundation  walls  were  stand- 
ing, but  there  was  attached  to  the  property  certain 
water  rights  in  the  hydraulic  canal  which  for  the  pur- 
pose of  the  present  appraisement  are  treated  as  at- 
tached to  the  power  plant  property. 

The  conclusion  of  the  court  is  that  the  Oswego  river 
is  non-navigable  in  every  sense  of  the  term  at  the  loca- 
tion of  claimants'  property  and  for  some  distance 
north  and  south  thereof;  that  the  title  of  claimants 
extends  to  the  center  of  the  river;  that  their  title  to 
the  upland  upon  which  the  power  plant,  Kenyon  Mills 
and  Genesee  Mills  were  or  are  located  is  confirmed  by 
more  than  forty  years  of  adverse  possession ;  that  the 
canal  work  at  the  location  of  the  premises  where  the 
canal  passes  around  their  property  is  not  an  improve- 
ment of  the  navigation  of  the  Oswego  river  under  the 
power  of  the  State  to  improve  navigation;  that  the 
State  had  prior  to  the  present  appropriation  acquired 
only  such  water  from  the  Oswego  river  as  was  neces- 
sary to  operate  the  old  Oswego  canal ;  that,  subject  to 
the  rights  of  the  State  to  supply  the  old  canal  with 
water,  the  claimants  are  entitled  to  the  use  of  so  much 
water  as  was  available  through  the  two  openings  in 
the  pier  under  an  11.8-foot  head  as  they  existed  at  the 
time  of  the  present  appropriation  and  to  an  opening  in 
the  hydraulic  canal  sufficient  for  510  cubic  feet  of 
water  per  second  under  a  12-foot  head;  that  the  claim- 
ants were  not  entitled  at  the  time  of  the  appropriation 
to  any  additional  openings  in  the  pier  without  the 
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consent  of  the  State  nor  to  any  opening  in  the  hy- 
draulic canal  in  excess  of  that  above  stated;  that  the 
State  has  appropriated  all  of  the  riparian  rights  of 
the  claimants;  that  the  State  has  by  statute  provided 
for  compensation ;  that  this  is  a  proceeding  for  deter- 
mining such  compensation  and  claimants  are  entitled 
to  the  value  of  their  property  taken,  including  riparian 
rights,  and  to  the  damages  to  the  remainder  of  the 
property  not  taken,  with  interest  from  the  date  of  ap- 
propriation and  the  expense  of  abstracts  of  title. 

Taking  all  these  coasiderations  and  other  facts  pre- 
sented by  the  evidence  into  account  and  after  a  view 
of  the  property,  claimants  should  be  allowed  for  the 
appropriation  made  from  the  power  plant  property 
■  with  the  water  rights  belonging  rto  it,  and  to  the  Ken- 
you  and  Genesee  Mills  property,  taking  into  considera- 
tion the  damages  to  the  remainder  of  their  property, 
its  distributing  plant  and  the  fact  that  it  is  to  have  the 
bridge  extending  across  the  present  canal  taken  away, 
the  sum  of  $275,000;  for  the  appropriation  of  the 
Kenyon  Mills  property  they  are  entitled  to  the  sum  of 
$8,000;  for  the  appropriation  of  the  Genesee  Mills 
property  the  sum  of  $15,000;  and  for  the  appropria- 
tion of  the  bridge  across  the  old  canal  the  sum  of 
$1,000;  together  making  a  total  award  of  $299,000; 
with  interest  thereon  from  the  dates  of  appropriation, 
respectively,  and  the  expense  of  procuring  abstracts  of 
title. 

September  25, 1909. 

Judges  Swift  and  Muppay  concur. 
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The  Elmore  and  Hamilton  Contracting  Company, 
Claimant,  v.  The  State  of  New  York. 


Motion  to  Bring  in  the  County  of  Orange  aa  a  Fartj. 

An  application  to  bring  in  a,  party  under  the  authority  of  section 
2S1  of  the  Code  of  Civil  Procedure  should  be  refused  where  it  appears 
that  the  State  Diakea  no  claim  against  the  party,  and  the  party  no 
claim  against  the  State,  the  only  issue  being  one  between  the  party 
and  the  claimant. 

Rodenbeck,  J.,  diasented  upon  the  ground  that  where  there  is  a 
pending  controversy  and  one  of  the  parties  claims  that  another  is  a 
necessary  party  to  determine  it,  the  court  has  power  to  and  should 
bring  in  tnich  party  and  reserve  its  judgment  as  to  jurisdictional 
matters  imtil  the  facta  are  presented  in  the  course  of  the  trial.' 
[Code  of  Civil  Procedure,  |  281;  People  e»  ret.  Plait  v.  Rico,  144. 
N,  T.  249;  Matter  of  Porter,  34  A.  D.  150;  Anderton  v.  AetUy, 
68  N.  Y.  188.) 

(Motion  decided  Jnauary  11,  1909.) 

On  December  2,  1907,  the  State  entered  into  a  con- 
tract with  Mike  Elmore  and  James  M.  Hamilton  to 
construct  a  certain  highway  known  as  the  West  Point- 
Cornwall  road  in  the  county  of  Orange,  the  contract 
being  executed  by  the  individuals  named  as  con- 
tractors and  by  the  State  Engineer  on  the  part  of 
the  State.  The  State  Engineer  executed  the  contract 
under  the  provisions  of  L.  1908,  eh.  115.  The  contract 
was  assigned  by  Elmore  and  Hamilton  to  the  Elmore 
and  Hamilton  Contracting  Company  with  the  consent 
of  the  State  Engineer.  The  contractors  entered  upon 
the  performance  of  the  contract  and  claimed  that  it 
was  broken  by  the  State  by  reason  of  the  failure  to 
furnish  the  necessary  right  of  way.  Under  the  statute 
under  which  the  contract  was  made  the  county  of 
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Orange  was  required  to  provide  the  necessary  land  for 
the  right  of  way  and  to  pay  a  part  of  the  expense  of 
the  road.  When  the  case  came  on  for  trial  a  motion 
was  made  to  make  the  county  of  Orange  a  party. 
The  application  was  not  resisted  by  the  State  but  was 
opposed  by  the  county  of  Orange. 

Appearances:  Edgar  T.  Brackett  for  the  claimant 
(Hii-am  C.  Todd,  conusel),  Joseph  W.  Gott  for  the 
conhty  of  Orange,  William  S.  Jackson,  Attorney- 
Gent  ralj  for  the  State,  and  George  P.  Decker,  counsel. 

Edifar  T.  Bracleit,  for  claimant. 

Edward  R.  O'Malley,  Attorney-General,  and  Daniel 
E.  Brong,  Deputy  AttorneyGeneral,  for  the  State. 

Swift,  J.  The  claimant  herein  has  filed  a  claim 
against  the  State  of  New  York  for  damages  for  a 
breach  of  contract  made  between  the  claimant  and  the 
State  Engineer  and  Surveyor  for  the  construction  of 
a  road  in  the  county  of  Orange,  alleging  that  the  State 
failed  to  perform  the  contract  in  that  the  claimant  was 
prevented  from  fulfilling  on  its  part  because  the 
owners  of  property  through  which  the  proposed  road 
was  to  be  constructed  restrained  by  injunction  the 
building  of  the  road  through  thejr  property. 

The  State  denies  that  it  has  failed  to  perform  the 
contract.  The  claimant  obtained  an  order  of  this 
court  requiring  the  county  of  Orange  to  show  cause 
why  it  should  not  be  made  a  party  in  this  proceeding, 
alleging  that  the  county  was  a  necessftry  party  to  the 
final  determination  of  the  case.  On  the  return  of  the 
order  to  show  cause  it  appeared  that  under  the  law 
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regulating  the  construction  of  State  roads,  it  is  the 
duty  of  the  county  in  which  the  road  is  to  be  con- 
structed to  obtain  title  to  the  itrnposed  right  of  way 
before  any  work  shall  be  done  under  the  contract, 
when  the  road  to  be  constructed  deviates  from  the  old 
highway.  This  the  coanty  of  Orange  attempted  to  do 
bnt  was  restrained  by  injunction.  The  question  now 
arises  whether  this  court  has  any  jurisdiction  over  the 
county  of  Orange,  or  any  power  to  make  it  a  party  to 
the  proceeding. 

The  claimant  who  obtained  the  order  to  show  cause 
insists  that  under  the  provision  of  section  281,  Code 
of  Civil  Procedure,  this  court  has  the  power  to  make 
the  county  of  Orange  a  party. 

I  am  of  the  opinion  that  this  section  referred  to 
was  not  intended  to  give  any  such  authority  in  a  case 
like  the  present.  This  court  is  a  court  of  limited 
jurisdiction  given  entirely  by  statute ;  and,  while  sec- 
tion 281  provides  that: 

"  JnriBdiction  ind  powers  are  also  conferred  upon  the  Court  of 
Claims  in  its  discretion  to  order  parties  to  be  brought  in  and  made 
parties  to  an;  action  or  proceeding  pending  in  said  Court,  or  aub- 
ititnted  whenever  it  appears  or  is  made  to  appear  to  the  Court  neces- 
sary to  a  complete  determination  of  the  controversy,  or  the  determina- 
tion of  a  liability,  to  consolidate  claims  or  actions,  order  interpleaded 
iriOt  the  MiDe  power  conferred  Upon  the  Supreme  Court" 

I  construe  the  section  to  mean  that  in  any  claims 
brought  against  the  State,  other  parties  may  be 
brought  in  when  it  appears  that  there  are  other 
parties  interested  with  the  claimants,  and  that  it  is 
necessary  that  all  parties  interested  should  be  in  court 
for  a  final  determination  of  the  controversy.  This 
court  has  jurisdiction  of  claims  against  the  State  and 
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no  other,  and  has  power  in  such  a  proceeding  to 
render  judgment  in  favor  of  the  State  against  a  claim- 
ant if  it  appears  that  the  claimant  is  indebted  to  the 
State.  But  I  believe  it  would  be  beyond  the  jurisdic- 
tion or  power  of  this  court  to  determine  a  contro- 
versy as  between  individuals  or  corporations,  except 
in  a  case  where  two  or  more  persons  or  corporations 
were  interested  in  the  same  claim  against  the  State, 
and  then  in  ease  the  State  is  indebted  may  determine 
the  amount  going  to  each.  I  do  not  see  how  the 
county  of  Orange  is  a  necessary  party  to  the  final  de- 
termination of  the  claim  of  this  claimant  against  the 
State.  The  claimant  can  maintain  any  just  claim  it 
may  have  against  the  State  without  making  the  county 
of  Orange  a  party.  If  the  county  of  Orange  has 
failed  in  any  duty  imposed  upon  it  by  law,  the  conrts 
of  the  State  are  open  to  this  claimant. 

Suppose  the  county  of  Orange  was  a  party  to  this 
proceeding  and  it  should  be  proven  that  it  was 
through  the  fault  of  the  county  alone  that  claimant 
was  prevented  from  completing  its  contract,  what 
power  has  this  court  to  render  any  judgment  against 
the  county  in  favor  of  this  claimant! 

I  am  of  the  opinion  that  the  entire  scope  and  mean- 
ing of  the  law  relative  to  the  Court  of  Claims  was  to 
provide  a  court  wherein  any  one  having  a  claim 
against  the  State  might  have  his  claim  heard  and  de- 
termined, and  that  under  section  281,  the  court  might 
bring  in  any  party  interested  in  the  claim  for  a  final 
determination  of  the  controversy.  I  do  not  see  how 
the  county  of  Orange  can  be  interested,  in  the  usual 
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meaning  of  the  term,  in  a  controversy  between  the 
claimant  and  the  State. 

I  am  of  the  opinion  that  the  application  of  claimant 
to  make  the  county  of  Orange  a  party  should  be 
denied,  not  npon  the  ground  that  the  court  wiU  not 
grant  a  discretionary  order,  but  that  the  court  has  no 
jurisdiction  to  grant  the  order  applied  for. 

MuBEAY,  J.  Concurs.  This  claim  is  presented  to 
the  court  to  recover  from  the  State  of  New  York  the 
sum  of  more  than  $65,000,  as  damages  for  the  alleged 
breach  of  a  contract  made  between  the  State  of  New 
York  and  the  claimant  in  1907,  for  the  building  and 
eonstroction  of  a  so-called  good  road  in  the  county  of 
Orange. 

The  county  of  Orange  is  not  one  of  the  litigants 
before  this  court;  biit  the  claimant  asks  by  motion 
that  an  order  be  made  bringing  in  the  said  county 
before  this  court  as  one  of  the  party  defendants. 

The  motion  is  made  under  section  281  of  the  Code  of 
Civil  Procedure.     This  section  provides : 

"  Jurisdietiou  and  powera  are  alao  ooufeTred  upon  tlie  Court  of 
Claims  in  its  discretion  to  order  other  parties  ■  *  *  to  be 
brooigbt  in  and  made  parties  to  any  action  or  proceeding  pending  in 
eaid  court  *  *  *  in  matters  over  which  said  Court  of  Claims  bave 
or  shall  have  juriedfctiou." 

The  jurisdiction  of  this  court  to  order  the  bringing 
in  of  other  parties,  is  plainly  limited  by  the  pro- 
visions of  this  section;  in  such  "  matters  over  which 
the  Court  of  Claims  have  or  shall  have  jurisdiction." 

Section  264,  as  amended  in  1908,  defines  the  juris- 
diction of  this  court  and  may  be  summarized:  That 
the  Court    of   Claims   has  jurisdiction   in    all   cases 
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against  the  State  wherein  the  sovereign  power  has 
consented  to  be  sued. 

In  this  action  the  county  of  Orange  does  not  aae  the 
State,  it  makes  no  claim  nor  demand  against  the  State. 
It  doeB  not  seek  to  enforce  any  liability  against  the 
State. 

But  on  the  contrary  the  State  may  in  the  future  at- 
tempt to  enforce  an  alleged  liability  against  Orange 
county.  The  counsel  for  the  county  of  Orange  as- 
serts that  the  county  will  dispute  any  liability  on  its 
part  to  the  State,  and  also  denies  the  county  is  re- 
sponsible to  the  claimants  for  any  part  of  the  loss 
which  they  allege  they  have  sustained. 

The  jurisdiction  of  this  court  being  limited  to-  trials 
of  actions  and  proceedings  against  the  State,  the 
"  other  parties  "  mentioned  in  section  281  of  the  code 
whom  the  court  is  empowered  to  bring  in,  must  mean 
those  parties  who  have  an  interest  in  a  claim  against 
the  State ;  who  are  needful  for  the  court  to  determine 
to  whom  the  State  is  liable,  or  whose  presence  is 
neoeseary  to  adjast  any  award  which  the  court  may 
make  against  the  sovereign  power. 

The  Court  of  Claims  would  have  no  jurisdiction 
over  an  action  commenced  by  the  claimant  directly 
against  the  county  of  Orange;  nor  in  an  initiative 
action  brought  by  the  State  against  Orange  county. 
Other  forums  are  provided  by  the  Constitution  for 
hearing  such  actions.  The  claimant  cannot  accom- 
plish by  indirect  methods  what  the  law  does  not  sanc- 
tion by  direct  procedure. 

The  Court  of  Claims  has  no  jurisdiction  over  the 
county  of  Orange;  nor  authority  to  adjudicate  upon 
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differences  between  the  claimant  and  the  county;  nor 
in  controversies  between  the  State  as  complainant  and 
the  county ;  nor  to  determine  the  conflicting  liabilities 
of  several  adverse  litigants.  But  assuming  that  this 
court  should  direct  the  county  of  Orange  be  made  a 
party  defendant:  it  would  be  without  power  to  ap- 
portion the  alleged  liability  between  the  State  and  the 
county  for  the  claimed  breach  of  the  contract,  or  to 
hold  the  county  responsible  for  any  alleged  act  of  it 
which  caused  damage  to  the  claimant,  it  would  have  no 
power  to  enforce  against  the  county  of  Orange  any 
judgment  it  might  render.  The  bringing  in  therefore 
of  the  comity  of  Orange  would  be  without  ben^cial 
result  and  an  act  of  supererogation.  The  county  of 
Orange  would  still  be  entitled  to  its  day  in  court,  be- 
fore a  constitutional  tribunal,  with  jurisdiction  over 
all  litigants,  competent  to  render  its  judgment,  and  to 
enforce  its  mandate. 
The  motion  should  be  denied. 

BoisHBECK,  J.  Dissents.  This  is  a  motion  on  the 
part  of  the  claimant  to  have  the  county  of  Orange 
made  a  party  to  the  controversy.  The  affidavit  on  the 
part  of  the  claimant  states  that  while  the  contract  for 
the  eonstraetion  of  the  highway  was  upon  its  face 
made  between  the  State  and  the  claimant,  the  State  in- 
tends to  defend  upon  the  ground  that  the  county  of 
Orange  was  a  party  to  the  contract  by  force  of  the 
statutes  of  the  State,  and  that  the  breach  of  the 
contract  was  caused  by  the  acts  and  omissions  of  the 
county  and  not  by  the  State,  and  that  the  county  is 
.  liable  for  all  the  damages  on  account  thereof  suffered 
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by  the  daimaat,  and  that  it  is  necessary  that  the 
county  should  be  made  a  party  in  order  that  a  com- 
plete determination  of  the  questions  involved  may  be 
had.  The  affidavit  of  the  second  depnty  attorney- 
general  states  that  the  county  of  Orange  was  a  party 
to  the  contract  by  force  of  the  statutes,  and  that  the 
breach,  if  any,  was  caused  by  the  acts  and  omissions  of 
the  connty  and  not  by  the  State,  and  that  the  county 
is  solely  liable  for  the  damages  suffered  by  the  claim- 
ant, and  that  in  order  that  there  may  be  a  complete 
determination  of  the  questions  involved  it  is  necessary 
that  the  county  of  Orange  should  be  brought  in  as  a 
party  defepdant.  The  county  opposes  the  motion 
upon  the  ground  that  the  court  has  no  jurisdiction 
over  any  claim  against  the  county,  and  that  therefore 
it  should  not  be  made  a  party  to  the  action.  The 
statute  provides  that  this  court  has  jurisdiction  and 
power  in  its  discretion  to  order  other  parties  known 
or  unknown  to  be  brought  in  and  made  parties  to  any 
action  or  proceeding  pending  in  the  court  whenever  it 
appears  that  it  is  necessary  to  a  complete  determina- 
tion of  a  controversy  or  the  determination  of  a  lia- 
bility, in  the  same  manner  and  to  like  extent  and  with 
like  effect  in  matters  over  which  the  court  has  juris- 
diction as  is  conferred  upon  other  courts  by  certain 
sections  of  the  Code  of  Civil  Procedure  and  in  the 
cases  provided  for  in  the  section  the  court  may  render 
judgment  for  or  against  any  of  the  parties  in  the 
action  or  proceeding  as  may  be  just  and  equitable. 
(Code,  §  281.)  The  county  of  Orange  challenges  this 
provision  of  the  code  as  unconstitutional  if  it  is  to  be 
construed  as  conferring  jurisdiction  upon  this  court 
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to  bring  it  in  as  a  party  in  this  action  and  render  any 
jodgment  against  it.  I  do  not  consider  it  necessary 
upon  this  motion  to  determine  this  question.  For  the 
purposes  of  this  motion  it  is  sufficient  that  it  appears 
in  the  moving  papers  that  a  complete  determination  of 
the  controversy  can  not  be  had  without  bringing  the 
county  of  Orange  in  as  a  defendant.  The  issues  are 
complicated  and  somewhat  involved  and  it  may  8erv« 
the  ends  of  justice  to  have  all  the  parties  before  the 
court.  It  may  develop  that  the  State  is  liable  to  the 
Elmore  &  Hamilton  Contracting  Company,  or  that 
the  county  of  Orange  is  liable  to  the  Elmore  &  Hamil- 
ton Contracting  Company,  or  that  the  nounty  and 
State  are  jointly  liable  to  the  Elmore  &  Hamilton  Con- 
tracting Company,  or  that  the  comity  is  liable  over  to 
the  State  or  the  State  liable  to  the  county.  In  view  of 
these  complications  it  would  seem  to  be  a  sound  exer- 
cise of  the  discretion  of  the  court  to  order  the  county 
to  be  made  a  party  to  the  action  and  reserve  the  ques- 
tion as  to  its  jurisdiction  until  the  time  when  that 
question  shall  definitely  arise.  The  application  comes 
within  the  authority  conferred  upon  this  court  by  the 
Legislature.  There  is  a  pending  controversy  and 
one  of  the  parties  to  that  controversy  says  that  the 
county  of  Orange  is  a  necessary  party  to  determine  it. 
For  that  purpose  this  court  has  the  power  to  order 
the  county  into  the  ease.  What  judgment  the  facts 
will  warrant  and  the  statutes  authorize  is  a  matter  for 
later  determination  when  the  case  shall  have  been 
tried.    The  motion  should  be  granted. 
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6726     Bloes,  Peler   J $1, 644  00  State. 

7607    BJoBs,  Peter  J 290  00  State. 

7459     Blumreich,  Fred  P 1, 015  00  ?100  00 

7048    Boone,  Walter,  &  ano 1, 872  00  State. 

6236     Brage,  Christinn  H 600  00  250  00 

7436     Brege,   Chrifitian  H 1, 780  00  225  00 

6468     Brege,  Herman   1, 600  00  400  00 

7462     Itrege,  Herman   3, 300  00  300  00 

6236  Brege,   William    500  00  260  00 

7461     Brege,  William   2, 600  00  200  00 

6237  Brege,   WilliHni   F 200  OO  75  00 

7475     Brege,  William   F 865  DO  126  00 

7438     Bretzenow,   Frederick    1, 056  00  100  00 

7470     BretJKHoir,  Frnd,  t  ano: 1, 226  00  160  00 

7826     Brown,  Charles  M 480  00  75  00 

B148     Brown,  Frnnces  A 3, 422  65  700  47 

6703     Brown,  George,  &  ano 1,  745  00  40O  00 

8262     Brown,  Jerry,  &  ano 500  00  360  00 

8264     Brown,  Jerry,  &  itno 220  00  154  00 

7941     Brown,  Richard   ],  725  00  SUte. 

8209     Brown,   Sarah   E 690  00  483  00 

8821     Brown,  Sarah  E 16, 206  55  4, 076  06 

6923     Browncll,   Byra  S 336  00  SUte. 

7474     Bruning,    August   F 3,300  00  400  00 

6465     Bruning,   Augustus    1, 000  00  400  00 

S238     Bruning,  Fred   800  00  300  00 

7445     Bruning,  Rudolph    575  00  75  00 

6460     Bruniiig,   William    160  00  50  00 

7477     Bruning,   William    725  OO  I  DO  00 

6239     Biieliring,  Fred  W 200  00  73  00 

7472     Buehring,  Fred  W '  1, 175  00  200  00 

0203     Buroh,  Irvin  R 326  00  23  00 

9325     Burr,  JamPB  S 16B  00  140  00 

88B6     Burst,   Baltz    440  00  150  00 

0260     Burton,  Lemuel   W 3, 046  00  1, 371   12 

9282     Burton,  Lemuel  W.,  et  al 3, 988  00  I,  684  51 

8214     Butler,  John  M e.W  00  455  83 

9204     Butler,  Martin  J.,  &  ano 600  00  125  00 

9672    Butler,    Matthew    E 144  00  96  00 

C. 

6720     Cain,  Silas  B 185  00  SUte. 

0303     Came,   Cliarles,   &  ano 6, 025  00  2, 026  56 

9469     Carlson,    Eric     132  18  40  00 

9510     Casper,  Ann,  &  ano 287  30  34  00 
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ai32     ChrisiDMi,  Andrew  J $5, 400  OO  -    Blate, 

8924     CLrisman,   Andrew   J 3, 450  OO  State. 

7755     ClemenU,  James  A 275  00  MOOD 

8959     Coleman,   Elizabeth   H 2, 544  6a  632  72 

B482     follamer,  Charles  W.,  &  aiio 500  00  460  00 

4925     Collin,   Charles   L 8, 010  00  State. 

6926     Collin,  Charles,  4  ano 6, 770  00  State. 

6731  Collins,  Darid,   &   ano 2 BO  00  100  00 

7800     Conlon,  Ellen,  et  al BO  00  15  00 

B346     ConnerB,   Joseph   H 150  00  110  00 

6681     Coon,  Mary,  adm.,  etc 1,073  OO  161  25 

945R    Copson,  Jease  20  00  5  00 

6452     Copson,  Thomas   25  00  10  00 

6856     Cowan,   Albertua    1, 353  00  State. 

7007     Cowan,   Fred   E 8.270  00  State. 

7039    Cbwan,   Willard  P 1, 200  00  State. 

9032     Cramer,  David,  &  ano 10,  469  48  3. 850  13 

6732  Crittenden,  Albert   520  50  150  00 

6010     Crouee,  Clarenpe  H 120  00  55  00 

6590     Crowley,   John    '. 1,  100  00  185  00 

7513     Cununings,  Patrick   400  OO  150  OO 

82T6    Curomings,  Patrick 400  00  State. 

9200    CummingB,  Patrick  200  00  State. 

7668     Cypher,    Jefferson    520  00  110  00 

9851     Cypher,  Jefferson   800  00  State. 

D. 

6734     Dana,  Ada   B 1,  150  00  100  00 

8027    Darling,  Leander,  Jr 1, 625  00  State. 

9314     Darrow,  Edwin  S.,  4  ano 3,403  17  157  67 

9251     Davenport,   Fred    4. 057  00  550  00 

6406     DaviBOn,  Nancy    200  00  50  00 

9058     Dempsey,   James    . . . ". 300  00  80  00 

9065    'Dempsey,   Mary    75  OO  50  00 

9418     DeniBon,  William  G 28,000  00  14, 618  79 

7434     Dewey,  Lymsn    3, 000  00  200  00 

6932     Donner,    Kudolph 905  00  100  00 

8346     Doxstflder,   Catherine .  100  00  80  00 

7640    Dunbar,    John    T 320  00  100  00 

6862     Dunlap,  BoIIa   700  OO  105  05 

■  S458     Dutton,  Marshal  R 409  09  135  00 

E. 

9T6S     Ebeling,  Frederick  H.,  exec,  etc 403  50  140  00 

6738     Eckenbeck,  Sanford   525  00  125  00 

6240     Eick,  Ferdinand   500  00  125  00 
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7464     Eick,  Ferdinand    . : Jl,  200  00  »150  00 

MU     Eldridge,    Charlotte    N 156  25  40  00 

7043  Ely,  George  Burke Affirmed. 

9407     Emens,   Lilla   Alice 162  00  100  00 

6489     Eschenburg,   Fred    1, 5O0  00  325  OP 

7460    Eschenburg,  Fred 4,  000  00  200  00 

F. 

7782     Fielda,  James  H..  A  ano 1.280  OO  80  00 

8978     Fineour,  John,  8r 1, 76B  30  205  71 

8242     Fjnk,  Fred  200  00  75  00 

7437     Fink,  Fred 400  00  75  00 

74S1     Fink,  Fred  5,960  00  1,050  00 

06M     Fitzpatrick,   Catherine    2, 000  00  475  00 

8288    Forderkonz,    Jennie    400  00  50  00 

8132     Francia,  Charles  H 3, 000  00  150  00 

6164    French,  John  M 855  00  State. 

6782     French,  John  M 1, 572  00  State. 

6470  Frenz,  Albert    1,200  00  150  00 

6118     Fromey,  Michael,  &  auo 2.680  00  State. 

6110     Fromey,  William   2,  100  00  State. 

6928    Fromey,  William  900  00  State. 

G. 

7450    Garling,  Fred   370  00  75  00 

0446     Gay,  John  H„  &  nno 98  00  60  00 

6034     Giertz,  John,  Jr 1,  140  00  150  00 

6471  Gilbert,  Hnrrison  D 1,000  00  150  00 

7443     Gilbert,  Harrison  D 2.  SCO  00  275  00 

0272     Gilmour-Horton,   Allen    Co 794  50  447  90 

6472  Gnldwitel,  .John    500  00  125  00 

7456     Goldwitel,  John    2. 760  00  375  00 

9114     Goodrich,  Frank,  k  ann 3,  726  4.1  2. 010  17 

9245     Goodson,  Orrin.  &  ano 10, 122  00  3.255  63 

9273     Gormley,  Ann   64  00  25  00 

9176     Granville  Telephone   Co 3. 122  50  2, 000  00 

8396    Griffin,  Daniel   S 300  00  Stat«. 

9052     Griffin,    Emma    500  00  150  00 

9502     Griffin,  Emma  250  00  100  00 

H. 

8930     Hagtn,  WiltiBin,  &  ano 0,100  00  1.600  00 

9207     Haggptt,    Sidney    300  00  125  00 

9319     Hall,  Roland   40  00  20  00 

7G02    Hand,  -T.-imw  145  OO  10  00 
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SSeS     HanriJiaii,  John   *50  00  $25  00 

9130     Haran,    Patrick    B.  482  6&  2, 014  66 

asSl     Hflrnes,   Gilbert   H 140  00  SUto. 

7802    Harrigan,  Mary  600  00  95  00 

6341     Barter,  Elmer  E.,  exec 107  75  41  B3 

7641     Hicke;,  Daniel    260  00  120  00 

6161    HUIh,  Sephron*  A 502  00  State. 

9297     Hilton,  Jennie    200  00  150  00 

9642     Hilton,   Jennie    100  00  100  00 

7800     Hinsdale,  William   680  00  100  SO 

9256     Holtz,  Charles 818  00  183  00 

6868    Hotchkias,  Willis  A 9,  060  00  State. 

7082     Houghtaling,  Eachel  E 198  40  30  00 

8843     Houghtaling,    Rachel   E 173  40  30  00 

6659     Huhba,  Charles  C,  &  ano 0. 980  OO  State. 

7023    Hubbs,  George,  &,  ano 2, 920"  00  State. 

9436     Hubbe,  Olive   200  00  100  00 

6741     Huntley,  Matilda,  &  ano 976  00  225  00 

6860     Huntley,  William  396  00  State. 

8045     Hurley,  John  J.,  4  ano 10, 929  65  2,  243  27 

9563   .  Hutson,  Gabriel    280  00  25  00 


9320     Ives,   John   H 20  00  .29  00 

J. 

8861    Jillson,  L.  Minnie 3, 193  93  1, 645  46 

8240     Johnson,  Frank 650  00  455  00 

6340     Johnson,  Jane  B 250  00  175  00 


7644  Kelly,  Mary  A.,  et  al 540  00  140  00 

B765  Kennedy,  Margaret   3,419  85  2,883  05- 

8742  Kimball,  Alfred   400  00  150  00 

6965  King,  Henry  T 200  00  100  00 

8120  King,  Henry  T 200  00  100  00 

8876  King,  Henry  T 6,  010  00  700  00 

8877  King,  Henry  T 200  00  100  00 

6721  King,  Henry  T.,  &  ano 0. 375  00  700  00 

7767  King,  Henry  T.,  ft  ano 3,  BOO  00  350  00 

9583  King,  Henry  T.,  A  ano 4. 410  00  700  00 

8024  Kinner,  Julia  A 1, 000  00  580  00 

8027  Kinner,    Maggie     970  00  53106 

9150  Kinner,  Maggie   1, 721  25  821  50 

9151  Kinner,  Ma^c    6, 550  55  2, 385  34 

9483  KuBse,   Abralinm   J 200  00  40  00 

14 
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No.           Claimant.               Ii.  Claim. 

6801  Lade,   David    $140  00 

7843  Lamscm,  Francis  A 550  00 

0626  Lannan,  JnmeB 120  00 

6715  Lasher,   Alice   C 3, 70O  00 

9321  Lasher,  George   60  OO 

S696  Lasher,   George,   A    ano 40  00 

B716  Lwher,  Henry  M 1, 538  00 

8956  Leland,  Harriet  A.,  A  ano 6, 231  5S 

6743  LewiB,  Edward.  4  ano 671  00 

9384  LiBbeck,  John  A 510  00 

8054  Lindley,  William  H 5. 000  00 

8060  Lindsay,  Jesse,  &  ano 2,  802  55 

9420  Linecdoll,  Antoinette    7, 038  25 

6936  Luclcman,  Paulina   1,  950  00 

7050  Luckman,   William    3,979  00 

7444  Luckman,  Willia  700  00 

M. 

7789  Madison,  The  County  of 2,  638  70 

9180  Madison,  The  County  of 159  11 

9576  Mason,    Robert    300  00 

8244  Matthews,   Andrew    382  50 

8764  Muycook,   William   H 120  00 

6243  Meitz,  WillUm  H 100  00 

7441  MeitE,   William  H 1, 100  00 

9336  Miller,   Cora   A 1.541  95 

8870  Miller,    Nelaon    Jerome 40  00 

4064  Morrow,  Thomaa    050  50 

6862  Moss,   Ransom   M 13, 500  00 

6863  Moss,  Thomas   5,  300  00 

7560  Mundion,    Albert    E 425  00 

9516  Murdock,   Alexander    3, 719  39 

Mc. 

7801  McCann,  Ellen,  k  ano 220  00 

8735  McCluskey,   Katharine    11, 565  75 

6744  SlcCnnville,  John   185  00 

956S  McDonnell,  John.  &   ano 2, 91 1  47 

8719  McGeoch,  Alexander,  et  al 125  00 

6678  Mclntyre,  John  C-,  *  ann 1.200  OO 

7783  McKee,   John    1. 531  ,00 

9212  McLoud,    Elvira,   et   al 907  60 

6745  McVoy,  Edward  258  00 

N. 

6864  Namitr,  Ernest    4. 032  00 

6865  Namitz,  Frank  3, 040  00 


Judgment. 

SUte. 
$130  00 


110  00 

155  00 

2,719  93 

632  00 

4,547  86 

200  00 

300  00 

100  041 


2.  638  70 
159  II 
.64  00 

267  75 
75  00 


1.086  83 

13  00 
325  00 

State. 

State. 

63  79 
3.  719  39 

16  94 
5. 289  00 

30  00 
1.400  00 

SUte. 
100  00 
100  00 

75  00 


.y  Google 


CASES  DECIDED  'WTrHOUT  OPINION.      419 


No.  Claimant.  Claim. 

9060    NeilsoD,  Frank  W.,  &,  ano $2, 000  00 

6844    Newton,  Ara  R 1, 500  00 

7449     Newton,  Ara  R 8.  620  00 

7973     Nolan,  Catherine  A,,  adm.,  etc 2, 700  00 

890a     Nolan,  Mary  E.,  k  ano *. 2,  700  00 

6866    Norman,  Charles,  1  ano 4, 015  00 

O. 

Mei     (yBrjen  k  Hoolihan  Contr.  Co 820  70 

77B9     O'Connor,  Joseph   30O  00 

7832  O'Connor,  Maurice  A 1, 500  00 

8868    O'Connor,  Maurice  A 1, 600  00 

6786  Got,  Joseph  687  33 

7696    Cot,  Jowtph  490  00 

6217    OBbont,  Anna 2,400  00 

7«18    Oabora,  Anna  1,  960  00 

9064    Ottnan,  William  B.,  t  ano 12, 036  06 

P. 

S938    Pafk,  Charks" 1,  BOO  00 

6787  Parks,  Julia,  ft  ano 870  00 

8322  ,  Pearse,  Pr*nk  T. 80  OO 

0324    Pearse,  JamM  C 120  00 

7833  Peck,  Pred  R 500  00 

9317    Pender,  Ellen   1, 200  00 

8762    Place,  Daniel  N.,  ft  ano 200  00 

8748     Plank,  Nicholas    830  00 

6749     Plank,  Nicbolaa,  ft  ano 224  00 

7478    Pogel,  Charles    1. 305  00 

6245    Port,   Chester  A 4, 000  00 

7453    Port,  Chester  A 0,  OOO  00 

6S7«    Post,  John  H 200  00 

7981    Post,  John  H 200  OO 

8946    Post,  John  H 200  00 

R. 

9400    Race,   Fred    600  00 

7547    Ray,  George  H 300  00 

6939     Raak,   Fred    2, 100  00 

6342  Reals,  Stephen    804  72 

6343  Reals,  Stephen 398  25 

8473    Reamer,  Panl 400  00 

7467    Reamer,  Paul   1, 350  00 

8815    Reeners,  Joseph   F 800  00 

6910    Rein,  Lewis  6, 225  00 


Judgment. 
(200  00 

250  00 
3O0  00 
BOO  00 

State. 

6tate. 


729  70 

95  OU 
180  00 
ISO  00 

State. 

State. 

Stste. 

State. 
3.666   19 


350  DO 
State. 
25  00 
35  00 

State. 
250  00 

SO  00 

40  00 

50  00 

100  00 

1,200  00 

1,200  00 

State. 

StaU. 

State. 


450  00 
300  00 
300  00 
95  00 
50  00 
150  00 
100  00 
141  62 


)  00 
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No.           Claimant.  Claim. 

7010  Bemlinger,  John,  &  ano (644  33 

7439  Rheinhart,  Wilson  H 2, 400  00 

6664  Roberts,  Maty  D ■ 800  00 

8760  RobinHon,   Nellie    1, 054  53 

8761  Robinaon,  Nellie,  &  ano..* 629  65 

9624  Rochester  Railway  Co 108  67 

6867  RoKe,  James    6, 557  00  ' 

6220  Rood,  Arthur  B SO  00 

6B41  Rojalton,  The  Town  of 2,000  00 

6474  I^BD,  David  C,  «  ano 1,100  00 

7464  Ryan,  David  C,  4  ano S,  450  OD 

6788  Ryan,  Edward 687  00 

S. 

3311  Saliabury,  Susan,  adm 26, 000  00 

6S42  Soharlau,  August 4, 830  00 

6460  Schultz,   Fred  J 500  00 

7460  Schultz,  Fred  J 740  00 

6788  Seagfried,  Anthony 287  00 

68SB  Shay,  Edward  6, 629  00 

9345  Shea,  Gregory  1, 600  00 

6760  Shepp,  Henry,  4  ano 1,28100 

0466  Sherman,   Rachel   M 1, 000  00 

6752  Sherwood,  Lottie  S.,  &  ano 1,201  00 

8990  Shetrum,  John,  &  aoo 3, 974  55 

9427  SimmonB,  Stephen   A 200  00 

9327  Simmonfl,   Stephen   L 200  00 

9298  SUvin,   James    350  00 

7430  Smith,    Annie   M 

9408  Smith,   Carrie   E 13, 124  00 

9133  Smith,  George   W.  L 156  66 

7431  Smith,   Lewis    000  00 

9011  Smith,  Mory   A 7,020  55 

7433  Smith,  William    1, 800  00 

9323  Smith,  William  H 100  00 

6753  Snedeker,  Perron   300  00 

7011  Snook,   Mary  A 3,  190  00 

9182  Snjder,   Adelbert   H 1. 486  OO 

6754  Souter,  Gforge,  4  ano 2, 632  00 

8525  Spencer,    Alfred    E 196  OO 

6475  Sprout,  Howard  L 1, 000  00 

7463  Sprout,  Howard  L 2. 5O0  00 

7435  Stahl,  Anna   875  00 

6458  Stahl,  Annie  ■     400  00 

646B  SUhl,  Ferdinand    200  00 


860  00 
120  00 
837  65 


SUte. 
600  DO 
60  00 
76  00 

State. 
525  00 
310  00 
250  00 
175  00 
I, 143  17 
60  00 


1S6  83 
150  00 
204  99 
200  00 

30  00 

SUte. 

State. 

State. 

State. 

45  00 

640  00 

1.  300  00 

100  00 

26  00 
100  00 
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No.           Cl»imkiit.  Cl^m. 

7442  StaW,  Ferdiiumd  $850  00 

T4T7  SUh],   Mary    1, 000  00 

7642  Stewart,    Hannah    J 300  00 

6790  Stinard,    Frank   H 632  00 

9383  Straub,   George    445  00 

6126  Suiter,  George  1, 270  00 

T. 

6476  Taylor,  Charles  B 400  00 

7456  Taylor,  Charles  B 1.700  00 

6870  Taylor,  Eben    4, 760  00 

0126  The  Argiu  Company 35,105  84 

»275  The  Argus  Company 34,  705  84 

9461  The  Pittaburg-Eastem  Co 3^  526  B6 

9292  Thompson,  Charles  W.,  et  al 2,  077  SO 

9339  Ttaker,  Hanna   5, 912  88 

8962  Treat,    Sylvester    W 1B6  00 

0250  Treat,   Sylvester   W 165  00 

7468  Turrell,  Emma  1, 300  00 

6943  Tuttle,  Albert  P 4, 550  DO 

•871  Tuttle,  J.  Otia 1, 665  00 

U. 

6246  Urtle,  Frederike  1, 000  00 

7432  UrtlB,  Frederike  1, 825  00 

V. 

6757  Tut  Schaick,  Forest  C,  &  eno 658  00 

B363  Vedder,  Adella  106  EO 

8191  Virgil,  Fred   15E  00 

8210  Tirgll,  Lute '. 702  50 

W. 

7458  Wagoner,  Caroline    300  00 

6944  Wagoner,   William    1, 175  00 

7814  Walker,  Mary,   adm.,   etc 25,  250  OO 

6108  Walker,  William  H.,  et  al 16, 600  00 

7734  Walker,  William  H.,  et  al 16,  800  00 

6768  Walrath,   Theodore    658  00 

7505  Walters,  Frederick 560  OO 

7947  Walters,  Frederidi    650  00 

6769  Whalen,  Mary   601  00 

6760  Williams,  David  8.,  &  ano 570  00 

7907  Williams,  Henry    10. 400  00 


Judgment. 

$100  00 

75  00 

95  00 

State. 
101  00 
State. 


. 100  00 
150  00 

State. 

State. 

21.500  00 

3,476  66 

531  60 

2,938  05 

40  00 

40  00 

150  00 

600  00 

SUte. 


SUte. 
State. 
State. 
IBO  00 
SO  OO 
60  00 
State. 
40  00 
State. 
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No.  Clainuuit.  f^»i™      Judgment. 

6878    Winaiu,  Albert    «G26  00  SUte. 

7780    WinftM,  Albert   1, 412  50  SUte. 

MC4    Winfield,  M&17  C 113  25  $05  00 

0461     Winter,   August    600  00  30O  00 

744S    "Wintar,  August  1, 850  00  225  OO 

7471     Winter,  Henry   2,»T6  00  200  00 

7607    Woeraer,  Era  L •  800  00  75  00 

8702    Woerner,  Evu  L 343  00  76  0« 

744S    Woodstock,  August  1, 010  00  300  00 

0762    Woodward,  Ephraim   £ 560  00  126  00 

6462  Woolemberg,  ElizA    600  00  200  00 

7473     Woolenberg   Eliia    2, 700  00  250  00 

6477     Wooknberg,   Fred    300  00  160  00 

7406     Woolenberg,   Fred    3,300  00  400  00 

6781     Worden,   America    726  00  SUte. 

7770    Worden,  America    1, 020  00  State. 

6987    Worden,  America,  t  tno 1, 865  00  State. 

7065     Wright,  Sarah    300  00  60  00 

Y. 

8750    Yarter,  Uauriee  H 260  00  60  00 

9264    Years,  Fred,  t  ano 1,  730  00  600  00 

Z. 

6463  Zabel,  William 500  00  126  00 

7482    Zabel,  William  400  00  76  00 

6046     Zimmerman,  W 525  00  76  00 
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PROVISIONS  OF  THE  CODE  OF  CIVIL  PROCEDURE  RELAT- 
ING TO  THE  COURT  OF  CLAIMS. 


Aeticlb  Fibst. 
The  Court  of  Claims. 

Sectior  263.  Court  at  CUimB. 
204.  Jurisdiction. 

266.  Rules  and  procedure. 
2Ce.  Officers. 

267.  Bcal  of  court 

260.  Sessions,  dut;  of  sheriff. 
260.  Judgments. 

270.  Duty   of    attornef-general   and    super intendettt    of    public 

271.  Record  of  proceedings;  report. 

272.  Expense  of  procuring  testimony  on  conuni^sion. 

273.  Annual  report  to  comptroller. 

274.  Costs  not  to  be  taxed. 

275.  Appeals.    - 

276.  Time  and  manner  of  taking  appeal. 

277.  Case  on  appeal. 

278.  Preference  on  appeals. 

279.  Salary  of  judge  of  conrt  of  claims. 
230.  Salaries  ol  officers  of  court  of  claims. 

2B1.  Interpleader,  consolidation  and  new  parties. 

§  263.  CouBi  OF  Claiub.  The  board  of  claims  is 
continued,  and  shall  hereafter  be  known  as  the  court  of 
claims.  The  court  consists  of  the  commissioners  of 
claims  now  in  office  and  their  successors,  who  shall 
hereafter  be  known  and  designated  as  judges  of  the 
court  of  claims.  Judges  shall  be  appointed  by  the 
governor,  by  and  with  the  advice  and  consent  of  the 
senate.    Whenever  the  term  of  office  of  a  judge  shall 

1*23] 
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424  PROVISIONS  OF  THE  CODE. 

expire,  or  a  vacancy  shall  occur  therein  otherwise  than 
by  expiration  of  term,  his  successor  shall  be  appointed 
for  a  full  term  of  ten  years  from  the  expiration  of  the 
preceding  term,  or  from  the  occurrence  of  the  vacancy, 
as  the  case  may  be.  The  present  judges  of  the  court 
of  claims  shall  continue  to  serve,  and  their  term  of 
office  is  hereby  extended  for  the  full  period  of  ten 
years  after  this  act  shall'  take  effect.  Notwithstand- 
ing the  provisions  of  section  five  of  the  public  officers 
law,  a  judge  of  the  court  of  claims  shall  hold  over  and 
continue  to  discharge  the  duties  of  his  office,  after  the 
expiration  of  the  term  for  which  he  shall  have  been 
chosen  nntil  his  successor  shall  be  chosen  and  quali- 
fied; but  after  the  expiration  of  such  term  the  office 
shall  be  deemed  vacant  for  the  purpose  of  choosing 
his  successor.  By  an  order  to  be  filed  in  the  office 
of  the  secretary  of  state  the  governor  shall  designate 
one  of  the  judges  as  a  presiding  judge,  who  shall  act 
as  such  during  his  term ;  two  of  the  judges  shall  con- 
stitute a  quorum  for  thetransaction  of  business.  Added 
hy  ch.  36,  Laws  of  1897.  Am'd  by  ch.  16,  Laws  of 
1904;  in  effect  'March  1,  1904.  Am'd  by  ch.  692,  Lav:s 
of  1906;  in  effect  Oct.  1,  1906.  Original  section  re- 
pealed by  ch.  946,  Laws  of  1895.  See  Art.  VII.  §  6, 
New  Yorl:  Const.  See  also  §  2,  sub.  15.  See  ch.  36, 
Laws  of  1897,  §§  3-5. 

§  264.  Jurisdiction.  The  court  of  claims  possesses 
all  of  the  powers  and  jurisdiction  of  the  board  of 
claims.  It  also  has  jurisdiction  to  hear  and  determine 
a  private  claim  against  the  state,  including  a  claim  of 
an  executor  or  administrator  of  a  decedent  who  left 
him  or  her  surviving  a  husband,  wife  or  next  of  kin, 
for  damages  for  a  wrongful  act,  neglect  or  default,  on 
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the  part  of  the  state  by  which  the  decedent'8  death 
was  caused,  which  shall  have  accrued  within  two  years 
before  the  filing  of  such  claim  and  the  state  hereby 
consents,  in  all  such  claims,  to  have  its  liability  de- 
termined. It  may  also  hear  and  determine  any  claim 
on  the  part  of  the  state  against  the  claimant,  or 
against  his  assignor  at  the  time  of  the  assignment; 
and  must  render  judgment  for  such  sum  as  should  be 
paid  by  or  to  the  state.  But  the  court  has  no  jurisdic- 
tion of  a  claim  submitted  by  law  to  any  other  tribunal 
or  officer  for  audit  or  determination  except  where  the 
claim  is  founded  upon  express  contract  and  such 
claim,  or  some  part  thereof,  has  been  rejected  by  such 
tribunal  or  officer.  In  no  case  shall  any  liability  be 
implied  against  the  state,  and  no  award  shall  be  made 
on  any  claim  against  the  state  except  upon  such  legal 
evidence  as  would  establish  liability  against  an  indi- 
vidual or  corporation  in  a  court  of  law  or  equity.  No 
claim  other  than  for  the  appropriation  of  land  shall  be 
maintained  against  the  state  unless  the  claimant  shall 
within  six  months  after  such  claim  shall  have  accrued, 
file  in  the  oflBee  of  the  clerk  of  the  court  of  claims  and 
with  the  attorney-general  a  written  notice  of  intention 
to  file  a  claim  agaiust  the  state,  stating  the  time  when, 
and  the  place  where  such  claim  arose  and  in  detail  the 
nature  of  the  same,  which  notice  shall  be  signed  and 
verified  by  the  claimant  before  an  officer  authorized  to 
administer  oaths.  The  attorney-general  may  require 
any  person  filing  such  a  notice  of  claim  for  any  cause 
whatever  against  the  state  to  be  sworn  before  him  or 
one  of  his  deputies  designated  by  him  for  that  purpose 
within  the  county  of  the  claimant's  residence,  relating 
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to  such  claim  and  when  so  sworn,  to  answer  orally  as 
to  any  facts  relative  to  the  jnstness  of  snch  claim. 
Willful  false  swearing  before  the  attorney-general  or 
deputy  attorney-general  is  perjury  and  punishable  as 
such.  Provided,  however,  that  nothing  herein  shall  be 
construed  to  confer  jurisdiction  of  any  claimwhich 
accrued  more  than  three  years  prior  to  the  time  when 
this  section,  as  amended,  takes  effect,  but,  as  to  claims 
which  accrued  within  three  years  prior  to  the  time 
when  this  section,  as  amended,  takes  effect,  and  as  to 
claims  which  have  heretofore  been  filed  in  the  court  of 
claims  and  which  have  been  dismissed  for  lack  of  juris- 
diction within  three  years  last  past  the  court  shall 
have  jurisdiction,  if  a  notice  of  intention  to  file  such 
claim  is  filed  in  the  of&ce  of  the  clerk  of  the  court  of 
claims  and  with  the  attorney-general  within  six 
months  and  such  claim  is  filed  within  one  year  after 
this  section,  as  amended,  takes  effect.  Provided 
further,  that  nothing  herein  contained  shall  he  con- 
strued to  allow  the  court  to  hear  any  claim  which  as 
between  citizens  of  the  state  would  be  barred  by  lapse 
of  time  or  of  any  claim  heretofore  accrued  and  of 
which  the  said  court  has  had  jurisdiction  and  which 
was  barred  by  lapse  of  time  at  the  date  when  this  sec- 
tion, as  amended,  takes  effect.  Am'd  by  ch.  519,  Laws 
of  1908;  in  effect  Sept.  1, 1908.  Added  by  ch.  36,  Laws 
of  1897.  Am'd  by  ch.  370,  Laws  of  1905;  in  effect  May 
4,  1905.  Am'd  by  ch.  692,  Laws  of  1906;  in  effect  Oct. 
1, 1906.  Am'd  by  ch.  519,  Laws  of  1908;  in  effect  Sept. 
1,  1908.  Original  section  repealed  by  ch.  946,  Laws  of 
1895.  ^ee  ch.  36,  Laws  of  1897,  §  5. 
§  265.  Rules  aitd  Peoobdube.     The  court  may  es- 
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tablisli  rules  for  its  governmeot,  and  the  regulation  of 
practice  therein;  prescribe  the  forms  and  methods  of 
procednre  before  it,  vacate  or  modify  judgments  and 
grant  new  trials,  and  except  as  otherwise  provided 
in  said  roles  and  regulations,  or  the  code  of  civil  pro- 
cedure, the  practice  shall  be  tiie  same  as  in  the 
supreme  court.  Added  by  ch.  36,  Laws  of  1897.  Am'd 
hy  ch.  692,  Laws  of  1906;  in  effect  Oct.  1,  1906.  Oriff- 
inal  section  repealed  by  ch.  946,  Laws  of  1895. 

§  266.  Officers.  The  court  shall  appoint,  and  may 
at  pleasure  remove,  a  clerk,  a  deputy  clerk,  a  steno- 
grapher, and  a  marshal,  who  shall  also  act  as  mes- 
senger ;  and  they  shall  perform  such  duties  as  the 
court  may  prescribe.  Before  entering  upon  the  duties 
of  his  office,  the  clerk  shall  make  and  jSle  in  the  office 
of  the  comptroller,  a  bond  for  the  faithful  perform- 
ance of  his  duties  in  an  amount  and  with  sufficient 
sureties  to  be  approved  by  at  least  two  of  the  judges, 
which  approval  shall  be  indorsed  on  said  bond.  Added 
by  ch.  36,  Laws  of  1897.  Am'd  by  ch.  692,  Laws  of 
1906 ;  Mt  effect  Oct.  1,  1906.  Original  section  repealed 
by  ch.  946,  Laws  of  1895,  Am'd  by  ch.  586,  Laws  of 
1909. 

§  267.  Seal  op  Couet.  The  court  shall  adopt  and 
procure  an  official  seal,  with  suitable  device  and  in- 
scription. A  description  of  such  seal,  with  an  impres- 
sion thereof,  shall  be  filed  in  the  office  of  the  secretary 
of  state.  The  expense  of  procuring  such  seal  shall  be 
paid  out  of  the  contiagent  fund  of  the  court.  Added 
by  ch.  36,  Laws  of  1897.  Original  section  repealed  by 
ch.  M6,  Laws  of  1895. 

§  268.  SEssioNe,  Duir  op  Shebipf.  The  court  shall 
hold  at  least  eight  sessions  each  year,  and  unless 
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otherwise  ordered  by  the  court  shall  be  held  as  fol- 
lows :  On  the  fourth  Monday  of  January  at  the  capitol 
in  Albany;  on  the  third  Monday  of  February  at  tiie 
city  of  Syracuse ;  on  the  fourth  Monday  of  March  at 
the  city  of  Utica;  on  the  fourth  Monday  of  April  at 
the  capitol  in  Albany;  on  the  fourth  Monday  of  May  at 
the  city  of  Rochester;  on  the  third  Monday  of  June 
at  the  city  of  Buffalo ;  on  the  fourth  Monday  of  Sep- 
tember at  the  capitol  in  Albany ;  on  the  fourth  Monday 
of  November  at  the  capitol  in  Albany,  and  it  may  also 
hold  adjourned  or  special  Be^sions  at  such  other  times 
and  places  in  the  state  as  it  may  determine.  It  may 
also  hold  a  session  and  take  testimony  where  the 
claimant  resides  or  where  the  claim  is  alleged  to  have 
arisen,  or  in  the  vicinity,  and  may  view  any  premises 
affected  by  the  proceedings.  And  in  case  of  any  ap- 
propriation of  land  by  the  state,  the  value  of  which 
shall  exceed  five  hundred  dollars,  it  shall  be  the  duty 
of  the  court  to  view  the  premises  affected  by  the  ap- 
propriation. The  sheriff  of  any  county,  except 
Albany,  shall  famish  for  the  use  of  the  court  suitable 
rooms  in  the  court  house  of  his  county  for  any  session 
ordered  to  be  held  thereat,  and  shall  if  required  at- 
tend said  session.  His  fees  for  attendance  shall  be 
paid  oat  of  the  contingent  fund  of  the  court,  at  the 
same  rate  as  for  attending  a  term  of  the  supreme 
court,  in  that  county.  Added  by  ch.  36,  Laws  of  1897. 
Am'd  by  ch.  692,  Laws  of  1906;  in  effect  Oct.  1,  1906. 
Original  section  repealed  by  ch.  946,  Laws  of  1895. 

§  269.  Judgments.  The  determination  of  the  court 
upon  a  claim  shall  be  by  a  judgment  to  be  entered  in  a 
book  to  be  kept  by  the  clerk  for  that  purpose,  and 
signed  and  certified  by  him.    Within  ten  days  after 
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the  entry  of  the  judgment,  the  clerk  shall  serve  a 
certified  copy  thereof  on  the  claimant  or  his  attorney 
and  also  upon  the  attorney-general.  If  the  claim  arises 
in  a  ease  where  the  state  seeks  to  appropriate  or  has 
appropriated  land  for  a  public  use,  the  judgment  sHall 
contain  a  description  of  such  land.  A  transcript  of  a 
judgment  in  favor  of  the  state,  certified  by  the  clerk 
of  the  court,  may  be  filed  and  docketed  in  the  clerk's 
office  of  any  county ;  and  upon  being  so  docketed  shall 
become  and  be  a  lien  upon  the  property  of  the  claim- 
ant in  that  county,  to  the  same  extent  and  enforceable 
by  execution  in  the  same  manner,  as  a  judgment  of  the 
supreme  court.  A  final  judgment  against  the  claim- 
ant on  any  claim  prosecuted  as  provided  in  this  article 
shall  forever  bar  any  further  claim  or  demand  against 
the  state  arising  out  of  the  matters  involved  in  the 
controversy.  Interest  shall  be  allowed  on  each  judg- 
ment of  the  court  of  claims  from  the  date  thereof  until 
the  twentieth  day  after  the  comptroller  is  authorized 
to  issue  his  warrant  for  the  payment  thereof  or  until 
payment,  if  payment  be  made  sooner.  But  no  such 
judgment  shall  be  paid  until  there  shall  be  filed  with 
the  comptroller  a  copy  thereof  duly  certified  by  the 
clerk  of  the  court  of  claims  together  with  a  certificate 
of  the  attorney-general  that  no  appeal  from  such  judg- 
roent  has  been  or  will  be  taken  by  the  state,  and  a 
release  and  waiver  by  the  attorney  for  the  claimant 
of  any  lien  for  services  upon  said  claimant's  cause  of 
action,  claim,  award,  verdict,  report,  decision  or  judg- 
ment in  favor  of  said  claimant,  which  said  attorney 
may  have  thereon  under  and  by  virtue  of  section  47.5 
of  the  judiciary  law;  and  where  damages  are 
awarded  for  the  permanent  appropriation  of  land  for 
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a  public  use,  there  shall  also  he  filed  with  the  comp- 
troller a  satisfactory  abstract  of  title  and  certificate  of 
search  as  to  iacamhrances,  showing  the  person  de- 
manding such  damages  to  be  legally  entitled  thereto. 
The  provisions  of  this  section  as  to  limitation  of  inter- 
est shall  not  apply,  however,  to  judgments  paid  from 
the  various  trust  funds  or  stoking  funds  of  the  state, 
which  funds  shall  be  entitled  to  interest  until  the 
twentieth  day  after  an  appropriation  is  available  for 
the  reimbursement  thereof  or  until  payment,  if  pay- 
ment be  sooner  made.  Original  section  repealed  by  ch. 
946,  Laws  of  1895.  Added  hy  ch.  36,  Laws  of  1897. 
Am'd  by  ch.  440,  Laws  of  1901.  Am'd  by  ch.  65,  Laws 
of  1909;  in  effect  Feb.  17,  1909. 

§  270.  Duty  op  Attobney-G-enerai-  amd  Supbmn- 
TBNDENT  OF  PuBiJc  "WoBKB.  The  attomey-geueral 
shall  represent  the  state  in  all  proceedings  relating  to 
claims.  In  all  cases  of  canal  claims  a  copy  of  each 
such  claim  and  of  notice  of  claim  which  is  or  may 
hereafter  be  required  to  be  filed  with  the  court  of 
claims  shall  be  filed  with  the  superintendent  of  public 
works  who  on  request  from  the  attorney-general,  shall 
furnish  such  assistance  as  he  may  require  in  snb- 
pcenaing  witnesses  and  preparing  the  cases  for  trial. 
The  attorney-general  may  designate  a  clerk  in  his 
office  to  assist  in  the  preparation  of  cases  for  trial 
and  to  attend  a  term  of  the  court.  And  no  claim 
brought  against  the  state  on  account  of  the  canal  shall 
be  settled  or  compromised  for  any  amount  without  the 
written  consent  thereto  by  the  superintendent  of  pub- 
lic Vorks  or  his  duly  authorized  representative. 
Added  by  ch.  36,  Laws  of  1897.  Am'd  by  ch.  370,  Laws 
of  1905;  in  effect  May  4,  1905.  Original  section  re- 
pealed by  ch.  946,  Laws  of  1895. 
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§  271.  Becobd  of  Pbocbedings;  Bepobt.  The  court 
shall  keep  a  record  of  its  proceedings,  and,  at  the  com- 
mencement of  each  session  of  the  leg^latnre,  and  at 
such  other  times  during  the  session  as  it  may  deem 
proper,  or  as  the  senate  or  assembly  may  request, 
report  to  the  legislature  the  claims  upon  which  it  has 
finally  acted,  with  a  statement  of  the  judgment  ren- 
dered in  eadi  case.  Added  by  ch.  36,  Laws  of  1897. 
Original  section  repealed  by  ch.  946,  Laws  of  1895. 

§  272.  Expense  of  Peocubing  Testimony  on  Com- 
mission. When  testimony  is  taken  on  commission,  at 
the  instance  of  the  claimant,  the  expense  thereof  in- 
cluding the  fees  of  the  commissioner,  shall  be  paid  by 
the  claimant;  and  when  taken  at  the  instance  of  the 
state,  such  fees  and  all  expense  incurred  by  the  at- 
torney-general shall  be  paid  out  of  the  contingent  fund 
of  the  court.  Added  by  ch,  36,  Laws  of  1897.  Original 
section  repealed  by  ch.  946,  Laws  of  1895. 

§  273.  Annual  Report  to  Comptroller.  On  the 
first  day  of  January  in  each  year,  the  clerk  shall  re- 
port, to  the  comptroller,  mider  oath,  a  detailed  state-  . 
ment  of  his  disbursements  made  under  the  direction  of 
the  court  from  its  contingent  fund  during  the  preced- 
ing year.  Added  by  ch.  36,  Laws  of  1897.  Original 
section  repealed  by  ch.  946,  Laws  of  1895. 

§  274.  Costs  Not  to  be  Taxed.  Costs,  witnesses' 
fees  and  disbursements  shall  not  be  taxed,  nor  shall 
counsel  or  attorney  fees  be  allowed  by  the  court  to  any 
party.  The  said  conrt  of  claims,  whenever  the  ap- 
praised value  of  the  premises  appropriated  shall  be 
less  than  two  hundred  dollars,  shall  in  their  award 
make  a  reasonable  allowance  for  the  expense  of  procur- 
ing the  abstract  of  title  and  certificate  of  search  as  to 
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inemnbrances,  which  the  statutes  require  shall  be  fur- 
nished the  comptroller  before  payment  of  any  damages 
which  may  be  awarded  for  the  permanent  appropria- 
tion of  land  or  water.  Added  hy  ch.  36,  Laws  of  1897. 
Original  section  repealed  by  ch.  946,  Laws  of  1895. 
Am'd  by  ch,  65,  Laws  of  1909;  in  effect  Feb.  17,  1909. 
New  matter  is  L.  1884,  ch,  336,  §  3. 

§  275.  Appeals.  Either  party  may  appeal  from  an 
order  or  judgment  of  the  court  of  claims  to  the  ap- 
pellate division  of  the  supreme  court  of  the  third  de- 
partment. The  appeal  from  a  judgment  may  be  taken 
upon  questions  of  law  or  of  fact,  or  both,  or  for  an 
alleged  excess  or  insuflSciency  of  the  judgment.  Upon 
such  appeal,  the  court  may  affirm,  reverse,  or  modify 
the  judgment,  or  dismiss  the  appeal,  or  grant  a  new 
trial.  The  provisions  of  this  code  relating  to  appeals 
in  the  supreme  court  apply,  so  far  as  practicable,  to 
appeals  from  orders  or  judgments  of  the  court  of 
claims,  except  as  modified  in  this  article.  Added  by  ch. 
36,  Laws  of  1897.  Original  section  repealed  by  ch, 
946,  Laws  of  1895.    See  §§  190, 191. 

§  276.  Time  and  Manner  op  Taking  Appeal.  An 
appeal  must  be  taken  within  thirty  days  after  the 
entry  and  service  of  the  order,  or  the  service  by  the 
clerk  of  a  certified  copy  of  the  judgment,  by  serving 
upon  the  claimant  or  his  attorney,  or  upon  the  attor- 
ney-general, and  upon  the  clerk,  in  like  manner  as  in 
the  supreme  court,  a  written  notice  to  the  effect  that 
the  appellant  appeals  from  the  order  or  from  the  judg- 
ment or  from  a  specified  part  thereof,  and  briefly  stat- 
ing the  grounds  of  the  appeal.  Added  by  ch.  36,  Laws 
of  1897.    Original  section  repealed  by  ch,  946,  Laips  of 
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§  277.  Case  on  Appeal.  With  tlie  notice  of  appeal 
from  a  judgment,  the  appellant  shall  serve  upon  the 
adverse  party  a  case  containing  so  much  of  the  evi- 
dence as  the  appellant  may  deem  necessary  to  present 
the  questions  raised  by  the  appeal.  Within  ten  days 
after  the  service  of  the  ease,  the  respondent  may  pro- 
pose and  serve  amendments  thereto,  and  the  case  may 
be  settled  upon  five  days'  notice  by  any  judge  of  the 
court.  Notice  of  the  settlement  may  be  served  by 
either  party,  within  ten  days  after  service  of  the  pro- 
posed amendments.  The  court  or  a  judge  thereof 
may  extend  the  time  for  serving  a  case  or  amend- 
ments. Added  by  ch.  36,  Laws  of  1897.  Original  sec- 
tion repeated  by  ch.  946,  Laws  of  1895. 

§  278.  Peefbeencb  on  Appeals.  An  appeal  taken 
after  the  calendar  for  a  term  of  the  appellate  court 
is  prepared  may  be  placed  thereon  upon  the  applica- 
tion of  the  attorney-general  at  any  time  during  the 
then  current  term,  and  brought  on  for  a  hearing  as  a 
preferred  cause  upon  a  notice  of  fourteen  days.  Added 
by  ch.  36,  Laws  of  1897.  Original  section  repealed  by 
ch.  946,  Laws  of  1895. 

§  279.  Salary  and  Expenses  of  Judge  of  Couet  of 
Claims.  Each  judge  of  the  court  of  claims  shall  re- 
ceive an  annual  compensation  of  eight  thousand  dol- 
lars, payable  monthly,  and  all  actual  and  necessary 
traveling  and  other  expenses  and  disbursements  in- 
cnrred  or  made  by  them  in  the  discharge  of  their  official 
dnties  elsewhere  than  in  Albany  payable  monthly  by 
the  state  treasurer  on  the  audit  and  warrant  of  the 
comptroller.  A  judge  of  the  court  of  claims  shall  not 
during  his  term  of  office,  practice  the  profession  of 
lav,  or  act  as  referee  in  any  action  or  proceeding  in 
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any  of  the  courts  of  this  state.  Added  by  ch.  36,  Laws 
of  \B97.  Am'd  by  ch.  692,  Laws  of  1906;  in  effect  Oct. 
1,  1906.  Original  section  repealed  by  ch.  946,  Laws  of 
1895.   Am'd  by  ch.  684,  taws  of  1910. 

§  280.  Salabieb  of  Officers  of  Court  of  Claims. 
Each  officer  of  the  court  of  claims  shall  receive  an  an- 
nual salary,  payable  monthly,  and  other  compensation 
as  follows : 

1.  The  clerk,  four  thousand  dollars. 

2.  The  deputy  clerk,  three  thousand  dollars. 

3.  The  stenographer,  two  thousand  five  hundred  dol- 
lars, and  five  cents  a  folio  for  copies  of  minutes  and 
testimony  furnished  at  the  request  of  the  claimant. 

4.  The  marshal,  including  also  his  services  as  mes- 
senger, twelve  hundred  dollars.  The  clerk,  deputy 
clerk,  stenographer  and  marshal  shall  be  paid  their 
actual  expenses  while  in  the  discharge  of  their  re- 
spective duties,  elsewhere  than  in  the  city  of  Albany, 
to  be  audited  by  the  court  and  paid  from  the  contin- 
gent fund.  No  charge  shall  be  made  against  the  state 
by  the  clerk  or  the  stenographer  for  copies  of  minutes, 
testimony  or  papers,  furnished  to  the  attorney-general 
or  to  the  court,  or  filed  in  the  office  of  the  clerk. 
Added  by  ch.  36,  Laws  of  1897.  Am'd  by  ch.  580,  Latcs 
of  1907;  in  effect  Oct.  1,  1907.  Original  section  re- 
pealed by  ch.  946,  Laws  of  1895. 

§  281.  Interpleader,  Consolidation  and  New  Par- 
ties, Jurisdiction  and  powers  are  also  conferred  upon 
the  court  of  claims  in  its  discretion,  to  order  other 
parties,  known  or  unknown,  to  be  brought  in  and  made 
parties  to  any  action  or  proceeding  pending  in  said 
court  or  substituted  whenever  it  appears  or  is  made 
to  appear  to  the  court,  necessary  to  a  complete  deter- 
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mination  of  the  controverBy,  or  the  determination  of 
a  liability;  to  consolidate  claims  or  actions,  to  order 
interpleader,  in  the  same  manner  and  to  like  extent 
and  with  like  "effect  in  matters  over  which  said  court 
of  claims  have  or  shall  have  jurisdiction,  as  is  con- 
ferred npon  other  courts  by  sections  452,  756,  817,  820 
and  2518  of  this  code.  Said  parties  may  be  brought  in 
by  order  instead  of  by  citation  or  summons,  which 
order  may  be  served  personally  or  by  publication  in 
like  manner  as  is  provided  for  the  service  of  a  citation 
in  surrogate's  court;  and  in  the  cases  provided  in  this 
section  the  said  court  may  render  judgment  for  or 
i^gainst  any  of  the  parties  in  said  action  or  proceeding 
as  may  be  just  and  equitable.  Added  by  ck.  286,  Laws 
of  1901.  Original  section  repealed  hy  ch.  946,  Laws  of 
1895. 

§  282.  Speoiai,  and  Tbiai,  TEatMs  by  Whom  Held. 
(Repealed  by  ch.  946,  Laws  of  1895.) 

§  283.  New  B^jcordb,  Etc.,  in  PiiAcb  op  Those  Mu- 
TmATED  OB  Injttbbd.  (Repealed  by  ch.  946,  Laws  of 
1895.) 

§  284.  Clebks  and  Deputy  Clbeks.  (Repealed  by  ch. 
946,  Laws  of  1895.) 

§  285.  Special  Deputy  Clbbkb.  (Repealed  by  ch. 
946;  Laws  of  1895.) 


.y  Google 


,  Google 


RULES  OF  THE  COURT  OF  CLAIMS  OF  THE  STATE  OF 
HEW  YORK. 


Clbbk's  Office,  Capitol, 
AujuiT,  N.  Y.,  April  22,  1907. 
The  foUowmg  rules  were  adopted  by  the  judges  of 
the  Court  of  Claims,  April  22, 1907. 

OHABLBS  E.  PALMEE, 
Clerk. 
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GENERAL  PROVISIONS. 

1.  Application  of  rules  of  Suprome  Court. 

2.  Subntilution  of  attitrney. 

3.  Interpleader,  consolidation  and  new  parties. 

4.  Service  of  notice  by  mail. 

5.  Extensions  of  time. 

6.  DiBcnntiniiance  wiien  countercluim  is  pleaded. 

7.  Settlement  and  compromise. 

8.  Size  ot  paper  used  for  claims  and  briefs. 

9.  Use  of  number  of  claim. 

10.  Folioing  motion  papers. 

11.  Date  of  issue. 

12.  Calendar. 

13.  Duties  of  tbe  cleric. 

Ifl.  Notice  of  intention  to  flle  claim. 
17.  Appointment  of  guardian  ad  litem. 

Plhadikos  Genebally. 

19.  Forma  for  pleading. 

20.  Amendment  of  pleadings. 

21.  Filing  amended  pleadings, 

22.  Service  of  amended  pleadings. 

Stateue\t  or  Claiu. 

24.  Statement  of  claim  generally. 

25.  Statement  in  claim  of  particulars  of  damage. 

26.  Statement  in  claim  as  to  former  audit  or  determination. 

27.  S'tatcmpnt  in  claim  nn  to  nsiignmeiits. 


i.  Statement  of  clai 


29.  Statement  of  claim  in  eases  c(  appropriations. 

30.  Map  and  rough  drawings  to  atcompan}'  claims. 

31.  Abstract  of  title  to  accompany  claims  in  cases  of  perniai 

priation^.    Rescinded. 

32.  Subscription  of  claim. 

33.  Verification  of  claim. 

34.  Printing  claims. 

35.  Folioing  claims. 
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30,  Filing  of  claim. 

37.  Filing  copies  of  claim. 

3S.  Dismissal  of  claim  b;  Attomej-General. 

Fleadinqb  bx  State. 

40.  Pleadings  by  State. 

41.  Allegations  in  claim  deemed  denied  by  State  without  pleading. 

42.  Verification  of  counterclaim  by  State, 

43.  Service  of  counterclaim. 

44.  Printing  counterclaim. 
4E.  Filing  counterclaim. 

46.  Folioing  counterclaim. 

47.  Diamissai  of  counterclaim  by  claimant. 

Claiuant's  Bkply. 
49.  Counterclaim  admitted  unless  reply  filed. 

60.  Reply  to  counterclaim. 

61.  Verification  of  reply. 

52.  Printing  and  filing  reply. 
63.  Folioing  replies. 

NonoEs  OS  Tsuj.  and  Issue. 
66.  Notices  of  trial  for  regular  terms. 
66.  Notes  of  iseue  for  regular  terms. 
57.  Notices  for  special  terms. 

61.  Subpicnaa. 

62.  Attachment  to  compel  obedience  to  aubptenas. 

63.  Punishment  for  contempt. 

64.  Discovery. 

65.  Hearing  of  claims  generally. 

66.  Hearing  of  claims  placed  upon  the  calendar  by  Attorney-General. 

67.  Diamisgal  of  claims. 

68.  Proofs. 

69.  Referee  to  take  proofs. 

70.  Tailing  tealimony  out  of  court. 

71.  Briefs. 

72.  Form  of  requests  to  find. 

JL'DGKEST, 

73.  Judgments  generally. 

74.  Form  of  judgment. 

7B.  Judgment  of  diamissal  for  want  of  prosecution. 

76.  Judgment -roll  after  hearing. 

77.  Costs,  fees  and  disbursements. 
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Appeals. 

80.  AppcilU  generally. 

81.  Caae  on  appeal  by  stipulation. 

S2.  Settlement  and  filing  case  on  appeal. 

83.  Abandonment  of  ca»e  on  appeal. 

S4.  Proceedings  upon  abandonment  of  case  on  appeal. 

85.  Remittitur  on  appeal. 

80.  Order  upon  remittitur. 

87.  Costs  on  appeal. 

Satisfaction  of  Judquent. 
90.  Satisfaction  of  judgment. 


GENERAL  PROVISIONS. 

1.  Application  of  Rules  and  Practice  of  Supreme 
CouBT.  Except  as  otherwise  provided  in  these  rules 
or  the  Code  of  Civil  Procedure  the  practice  in  this 
court  shall  be  the  same  as  in  the  Supreme  Court. 
(Code  of  Civil  Procedure,  §  265.) 

2.  Substitution  of  Attobnet.  "Written  notice  of 
substitution  of  attorney  shall  be  filed  with  the  clerk 
and  notice  thereof  served  on  the  Attorney-General. 

3.  Intebpleadbr,  Cokboudation  and  New  Parties. 
For  provisions  relating  to  interpleader,  consolidation 
and  new  parties,  see  Code  of  Civil  Procedure,  §  281. 

4.  Service  of  Notice  by  Mail.  Any  notice  required 
to  be  served  by  the  rules  may  be  served  by  mail.  If 
upon  the  claimant  or  his  attorney,  by  directing  the 
same  to  him  at  the  post-office  address  indorsed  upon 
the  claim  filed. 

5.  Extensions  op  Time.  The  time  within  which  an 
act  is  required  to  be  done,  excepting  the  time  to  file 
claims  or  to  appeal,  may  be  extended  by  order  of  the 
court  or  a  judge  thereof. 

27 
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6.  Discontinuance  Where  Counterclaim  is  Fimaded. 
Where  a  counterclaim  is  pleaded,  the  claimant  cannot 
discontinue  except  with  the  consent  of  the  court. 

7.  Settlement  and  Compromise.  For  provisions 
relating  to  the  settlement  and  compromiaing  of  canal 
claims,  see  Code  of  Civil  Procedure,  §  270. 

8.  Size  of  Paper  Used  for  Claims  and  Other 
Papebs.  Where  a  claim  or  other  paper  in  a  case  is 
typewritten  the  size  of  the  paper  used  shall  be  sob- 
sfantially  8  inches  by  13  inches  and  when  printed  sub- 
stantially 8  inches  by  1(H  inches. 

9.  Use  of  Number  of  Claim.  The  number  given  a 
claim  by  the  clerk  shall  be  used  by  the  claimant  or  his 
attorney  upon  all  papers  in  tlie  case. 

10.  FoLioTNQ  Motion  Papers.  All  motion  papers 
exceeding  two  folios  in  length  shall  be  folioed. 

11.  Date  of  Issue.  The  daie  of  issue  is  the  date  of 
filing  the  claim,  except  that  a  claim  passed  on  the  call 
of  the  calendar  shall  take  as  its  date  of. issue  the  date 
of  its  passage. 

12.  Calendar.  1.  Unless  otherwise  directed  by  the 
.court,  the  clerk  shall  make  a  calendar  of  claims  to  be 

heard  for  each  regular  or  special  term.  2.  The  clerk 
shall  place  upon  the  calendar  (1)  claims  that  have  been 
properly  noticed  and  in  whicli  notes  of  issue  have  been 
filed  ^  (2)  claims  which  have  been  stipulated  on  the 
calendar;  (Z)  claims  which  may  have  been  ordered 
thereon  by  the  court;  and  (4)  those  designated  by  the 
AttorneyGeneral  in  a  written  notice  filed  with  the 
clerk  before  the  calendar  is  made  up. 

13.  Duties  of  the  Clerk.  1.  The  clerk  shall  not 
receive  or  file  any  claim,  counterclaim  or  reply  unless 
the  same  is  verified  as  prescribed  in  the  rules.     2.  The 
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clerk  shall  not  receive  or  file  a  claim  for  a  permanent 
appropriation  onless  the  claim  contains  a  duplicate  of 
the  certified  map  containing  description  of  appropria- 
tion served  on  claimant.  3.  Each  claim  shall  be  num- 
bered by  the  clerk  in  the  order  of  its  filing,  and  an 
amended  or  supplemental  claim  shall  take  the  same 
number  as  the  original  claim.  4.  The  time  when  an 
amendment  to  a  pleading  is  allowed  shall  be  entered  by 
the  clerk  upon  the  minutes.  5.  The  clerk  shall  deliver 
three  copies  of  each  claim  to  the  Attorney-General  or 
Ids  deputy,  and  shall  retain  the  remaining  copies  for 
the  use  of  the  court.  6.  The  clerk  shall  notify  the 
claimant  or  his  attorney  of  the  date  of  filing  a  claim 
and  of  its  number.  7.  The  clerk  shall  mail  a  copy  of 
the  calendar  at  least  ten  days  before  the  beginning  of 
the  session,  to  each  claimant  whose  claim  appears 
thereon,  or  to  his  attorney.  8.  The  clerk  shall  keep 
on  file  in  his  office  each  judgment  roll.  9.  The  clerk 
shall  not  file  a  case  on  appeal  or  case  and  exceptions, 
unless  the  same  is  ordered  filed  as  herein  provided. 
]0.  The  clerk  shall  enter  all  substitutions  of  attorneys 
properly  made.  (As  amended  Sept.  30,  1909.) 
-16.  Notice  of  Intention  to  File  Claim.  For  pro- 
visions relating  to  notice  of  intention  to  file  claim  see 
Code  of  Civil  Procedure,  §  264. 

17.  Appointment  of  Guardian  Ad  Litem.  A  guard- 
ian ad  litem  may  be  appointed  by  the  court,  or  one  of 
the  judges  thereof,  as  provided  by  the  rules  of  prac- 
tice of  the  Supreme  Court. 

PLEADINGS  GENERALLY. 
19.  Forms  for  Pujadinq.    The  following  forms  are 
submitted  as  models  for  pleadings : 
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FORM  A. 

0L4IH    rOB   DAMAGES    FOB    NXQUOENCE. 

STATE  OF  NEW  YORK— COURT  OF  CLAIMS. 


John  Doe, 

agairut 

Staik  o>  New  Yobs. 


1.  This  elaim  is  for  negligeucB  of  the  State  in  constructing  and  muD- 
taiuing  a  bridge  known  as  the  Newport  bridge  over  the  old  Erie  canal 
In  the  village  of  Warners,  N.  Y.,  and  particularly  in  failing  to  provide 
aaid  bridge  with  EUitable  railings  and  to  light  the  same. 

2.  On  December  22,  1905,  without  any  negligence  on  his  part,  ekimant 
fell  off  the  west  side  of  said  bridge  about  the  middle  thereof  and  re- 
ceived the  following  injuries:      (State  in  detail  injuries  received). 

3.  This  claim  box  not  been  assigned  and  has  not  been  submitted  to 
any  other  tribunal  or  officer  (or  audit  or  determination. 

4.  This  claim  was  filed  within  two  years  and  a  notice  of  intention 
to  file  the  claim  was  filed  within  six  months  after  the  claim  tcerued 
as  required  by  law. 

6.  Attached  is  a  small  rough  drawing  of  the  place  of  the  accideot 
6.  The  particulars  of  claimant's  damages  are  as  follows: 

Dr.  Bell's  bill  for  services «50  00 

Mary  Smith's  bill  for  nursing 41)  00 

St.  Mary's  Hospital  expenses 5(1  OO 

Medicines 25  00 

Personal  suffering,  etc 2,000  DO 

Total 52, 166  00 

STATE  OF  NEW  YORK,^ 
CoxiNTT  OF  MomoE,     Lm.; 
City  of  Rochester.      J 

John  Doe,  being  duly  sworn,  navs:  I  am  the  claimant  above  named; 
I  have  read  the  foregoing  claim  and  know  Its  contents ;  the  same  is 
true  to  my  knowledge,  except  as  to  the  matters  therein  stated  to  be 
alleged  on  information  and  belief,  and  as  to  those  matters  I  believe  it 
to  be  true. 

John  Doe. 
Sworn  to  before  me,  this 
3d  day  of  March,  1806. 

JontT  SuiTH, 
CommiMioner  of  Deede  {or  other  officer  aitthorited  to  take  affidavift). 
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FORM  B. 
on  BACK  or  cc-Aiii. 


STATE  OF  NEW  YORK, 

Court  of  Claims, 

JOHN  DOE 

against 

STATE  OF  NEW  YORK. 


CLAIM 


RiCHASD  Roe, 

Attorney  [or  Claiinant, 

3  White  Building, 

Rocheater,  N,  Y. 


CI.&IM    FOR   PEBUAKEnT    ATTXOPBIATION. 

STATE  OF  NEW  YORK  — OOURT  OF  CLAIMS. 


JoHH  Doe, 

againtt 

State  ot  New  York. 


1.  This  claim  i»  for  permanent  appropriation  of  land  by  the  State 
for  the  Barge  canal  pursuant  to  L.  1903,  eliap.  147,  and  a  notice  ot 
euch  appropriation  served  on  claimant,  December  25,  1900. 

2.  Tbe  premises  appropriated  are  described  ss  foUons: 
(Here  insert  description  In  detail). 

3.  Attached  hereto  as  a  part  of  the  claim  is  a  duplicate  of  the  cer- 
tified map  containing  description  of  appropriation  served  on  claimant. 

4.  This  claim  has  not  lieeu  assigned  and  has  not  been  submitted  to 
any  other  tribunal  or  officer   for  audit  or  determination. 

6.  Hie  claim  is  filed  for  damages  arising  within  two  years  after  the 
cauae  of  action  accrued. 

6.  The  particulars  of  claimant's  damages  are  as  follows; 

3  acres  ot  land  appropriated   t2, 000 

15  acres  of  remaining  land  damaged 1.000 

Total «3, 000 

(For  form  of  verification  see  form  A  and  for  endorsement  see  form  B.) 
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FORM  D. 

CLAIM    lOB    TBUTOKABT    AFPBOnUAUDD. 

STATE  OP  NEW  YORK  — COURT  OF  OLAIMB. 


John  Dok, 

against 

Staic  or  Nkw  Yobk. 


1.  This  claim  is  (or  th«  temporaiy  appropriation  from  December  25, 
1906,  to  December  2S,  1006,  of  land  bj  tbe  State  in  connection  with  tbe 
conatruction  of  tbe  Barge  canal,  bj  the  placing  of  earth,  atone  and 
timber  thereon. 

2.  Tha  premiseg  owned  by  claimant  are  lituated  in  the  towD  of 
Ferinton,  Monroe  count;'.  New  York,  consist  of  ten  aerei  and  the 
portion  appropriated  consista  of  two  acres. 

3.  Thia  claim  hae  not  been  asHivned  and  has  not  bee  submitted  to 
an^  othef  tribunal  or  officer  for  audit  or  determination. 

4.  Attached  hereto  ia  a  rough  sitetch  of  tlie  premises  owned  bj  claim- 
ant and  tbe  portion  appropriated. 

5.  This  claim  nas  ftlcd  within  two  years  after  the  cause  of  action 
accrued. 

6.  The  particulars  of  claimant's  damages  are  as  (ollowsi 

10  pear  trees  destroyed  at  $5  each $50  00 

60  rods  of  fence  at  tl  per  rod 60  00 

2  acres   of   land,  use  thereof 10  00 

Total »120  00 

(For  form  of  verification  see  form  A  and  for  endorsement  aee  form  B.) 
FORM  E. 

CI.AIU  FOR  DAUAQBH   VOB  LEAKAGE  OF  CANAL. 

STATE  OF  NEW  YORK  —  COURT  OF  Or..AIMS. 
John  Doe, 
nffaitigt 
State  of  New  Yobk. 


1.  This  claim  i«  for  the  dentruction  of  crops  July  18,  1606,  due  to 
leakage  from  the  Erie  canal  by  reason  of  the  negligent  construction 
and  maintenance  of  the  banks  thereof. 
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2.  The  premUeB  owned  by  claimant  »re  situated  in  the  town  ot 
Perinton.  Monroe  county.  New  York,  coiiaist  ot  fifty  acres  and  the 
portion  affected  by  the  negligence  of  the  State  is  about  three  acres 
lying  adjacent  to  the  canal. 

3.  Ttiia  claim  has  not  been  assigned  and  haa  not  been  submitted  to 
any  other  tribunal  or  officer  for  audit  or  determination. 

4.  Attached  hereto  is  a  small  rough  sketch  of  the  premises  owned  by 
claimant  and  the  portion  damaged. 

6.  This  claim  wa.s  Sled  within  two  years  and  a  notice  of  intention  to 
file  the  claim  was  filed  within  six  mouths  after  the  claim  accrued  aa 
required  by  law. 

6.  The  particulars  of  claimant's  damages  are  aa  foUons: 

20  acres  of  corn   totally  dcEtroyed   at  $30   an   acre $600 

10  acres  of  potatoes  partially  destroyed  at  $60  an  acre .800 

ao  acres  ot  meadow  at  $10  aa  acre 200 

Total $1, 400 

(For  form  of  verification  see  form  A  and  for  endorsement  see  form  B.) 

20.  Amendments  of  Pleadings.  Pleadings  may  be 
amended  at  any  time  upon  the  consent  of  tlie  court. 

21.  FnjNo  Amended  Pleadings.  The  rules  regulat- 
ing the  fiJing  of  orginal  pleadings  shall  apply  to 
amended  pleadings,  except  where  the  amendment  is 
allowed  during  the  course  of  the  trial. 

22.  Sbbvicb  of  Amended  Pleadings.  The  rules  regu- 
lating the  service  of  original  pleadings  shall  apply  to 
amended  pleadings,  except  where  the  amendment  is 
allowed  during  the  course  of  the  trial. 

STATEMENT  OF  CLAIM. 

24.  Statement  of  Claim  Generally.  The  claim 
shall  state  concisely  the  facts  constituting  the  cause  of 

.  action, 

25.  Statement  ix  Claim  of  Particulars  of  Damage. 
The  claim  shall  state  the  particulars  of  claimant's 
damage  showing  in  detail  each  item  claimed  and  the 
amount  of  stich  item. 
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26.  Staiehent  IK  Claim  as  to  Former  Audit  ob 
Determination.  The  claim  shall  state  whether  it  has 
been  submitted  by  law  to  any  other  tribunal  or  officer 
for  audit  or  determination. 

27.  Statement  in  Claim  as  to  Assignments.  The 
claim  must  state  whether  or  not  the  claim  has  been 
assigned,  and  if  assigned  the  name  and  residence  of 
each  person  interested  in  the  claim. 

28.  Statement  op  Claim  Under  Special  Statute. 
When  a  claim  is  filed  under  a  special  statute,  the  stat- 
ute must  be  set  out  in  full  in  the  claim. 

29.  Statement  of  Claim  in  Cases  of  Appropriations. 
A  claim  for  permanent  or  temporary  appropriation 
must  contain  a  specific  description  of  the  property, 
showing  its  location  and  quantity. 

30.  Maps  and  Kough  Drawings  to  Accompany 
Claims.  In  oases  of  permanent  appropriation  a  dupli- 
cate of  the  certified  map  containing  description  of  ap- 
propriation served  on  claimant  must  accompany  the 
claim  and  copies  of  the  claim  and  in  all  other  cases 
fl  small  rough  sketch  or  drawing  showing  the  location 
of  the  premises  or  place  forming  the  basis  of  the 
claim,    (Amended  September  30,  1909.) 

31.  Rescinded  September  30,-1909. 

32.  Subscription  of  Claim.  The  claim  must  be 
signed  by  the  claimant  or  his  attorney  giving  his  ad- 
dress. 

33.  Verification  of  Claim.  The  claim  must  be  veri- 
fied in  the  same  manner  as  pleadings  in  the  Supreme 
Court. 

34.  Printing  Claims.  The  claim  shall  bo  printed 
except  that  where  the  amount  claimed  does  not  exceed 
$200,  typewritten  copies  may  he  furnished. 
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35.  FoLioiNo  Claims.  All  claims  exceeding  two 
folios  in  length  must  be  folioed. 

36.  Filing  of  Claim.  The  filing  of  a  claim  consists 
in  delivering  the  same,  during  office  hours,  to  the  clerk 
at  his  office  in  the  Capitol  at  Albany,  or  in  his  absence 
to  some  person  in  charge  of  the  office. 

37.  FzLiNQ  Copies  op  Claim.  The  claimant  shall  at 
the  time  of  filing  his  claim,  or  within  ten  days  there- 
after, deliver  to  the  clerk  twelve  copies  of  his  claim. 

38.  DiBMissAL  OF  Claim  by  ATTOBNEy-GENBKAL.  The 
Attorney-General  may,  upon  ten  days'  notice,  move  to 
dismiss  a  claim  on  the  ground  that  the  facts  stated  in 
the  claim  do  not  constitute  a  cause  of  action,  specify- 
ing the  alleged  defects  in  the  claim. 

PLEADINaS  BY  STATE. 

40.  Pleadings  by  State.  The  State  is  not  required 
to  answer  a  claim  hut  when  a  connterclaim  is  neces- 
sary must  plead  and  file  the  connterclaim  in  conform- 
ity with  the  provisions  relating  to  claims  so  far  as 
applicable. 

41.  Allegations  in  Claim  Deemed  Denied  by  State 
WITHOUT  Pi-EAMNG.  All  allegations  in  a  claim  are 
treated  on  the  trial  as  denied  hy  the  State. 

42.  Verification  of  Countebciaim  by  State.  A 
connterclaim  by  the  State  must  he  verified  by  the  At- 
torney-General, or  one  of  his  deputies. 

43.  Service  of  Counterclaim.  Except  by  consent 
of  the  court  a  counterclaim  must  be  served  upon  the 
claimant  or  his  attorney  at  least  ten  days  before  the 
beginning  of  the  term  at  which  the  ease  is  to  be  tried. 

44.  Printing  Counterclaim.  The  provisions  relat- 
ing to  printing  claims  apply  to  a  counterclaim. 
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65.  Hearing  of  Claisis  Genebally.  A  claim  may 
be  brought  to  hearing  at  any  regular  term  by  the 
claimant,  upon  service  of  notice  of  trial  and  filing  of 
note  of  issue  as  herein  provided. 

66.  Heamnq  of  Claims  Placed  Upon  the  Calendab 
BY  Attornet-Genbba.,  The  Attorney-General  may, 
without  further  notice,  move  the  hearing  of  a  claim 
designated  by  him  to  be  placed  upon  the  calraidar  as 
herein  provided. 

67.  Dismissal  of  Claim.  The  Attorney-General 
may,  without  further  notice,  move  the  dismissal  of  a 
claim  designated  by  him  to  be  placed  upon  the  cal- 
endar. 

68.  Peoofs.  a  claim  may  be  submitted  upon  proofs 
or  upon  agreed  facts. 

69.  Eefereb  to  Take  Proofs.  The  conrt  may  in 
any  pending  claim,  upon  stipulation,  or  upon  sufficient 
cause  shown,  appoint  a  referee  to  take  proofs  and  re- 
port to  the  court. 

70.  Taking  Testimony  Out  of  Court.  The  conrt  or 
<%  judge  thereof  may  upon  due  notice  to  interested 
parties  and  upon  sufficient  grounds  at  any  time  make 
an  order  for  the  examination  out  of  court  of  any  per- 
son in  an  action  or  prospective  action.  The  proceed- 
ings subsequent  to  the  making  of  such  an  order  shall 
be  the  same  as  in  the  Supreme  Court. 

71.  BwEFs,  Five  copies  of  briefs  which  must  be 
printed  unless  otherwise  directed  by  the  conrt,  must 
be  filed  with  the  clerk  within  the  time  allowed  by  the 
court. 

72.  Form  of  Requests  to  Find.  "When  requests  to 
find  are  submitted  the  following  form  is  recommended 
although  not  required : 
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FORM  OF  REQUESTS  TO  FIND. 
COURT  OF  CLAIMS. 


Jonx  Doe, 

Claimant, 


The  State  of  New  Yobk. 


The  claimant  respectfully  requests  the  court  to  find  as  follows: 

FINDINGS  OF  FACT. 

lat.  In  the  years  1904  nnd  lOOu,  the  claimant  was  the  owner  in  fee 

simple  and   in   poBwasion  of   a   farm   situate  partly   in   the   village  of 

Spriogwater  and  wholly  in   the   town  of  Springwater,   Monroe  county, 

N.  Y.,  comprising  122.42  acres. 

2nd.  The  claimant  continued  to  own  and  possess  101.58  acres  thereof 
down  to  March  13,  1906,  the  time  of  the  fliing  of  claimant's  claim. 

3rd.  On  the  2lBt  day  of  March,  1B08,  pursuant  to  the  authority  of 
the  Barge  Canal  Act,  Chap.  147  of  the  Laws  of  1003,  the  State  appro- 
priat«d  for  purposes  of  said  canal,  out  of  claimant's  farm,  20.S38  acres, 
particularly  described  in  his  claim. 

4th.  Upon  said  land  so  appropriated  were  farm  buildings,  consisting 
of  a  farm  dwelling-house,  two'  barns,  a  shop,  poultry-house,  well  and 
cistern. 

6th.  Of  the  land  appropriated  a  portion  fronted  upon  a  public  street 
in  the  village  of  Springwater,  in  which  was  installed  the  village  light 
and  water  system  and  in  front  of  which  the  sidewalk  was  graded. 
Such  fiootage  was  about  650  feet  upon  the  street,  and  was  available 
and  salable  for  building  lots. 
References : 

Testimony  of  Eli  Cochran,  pp.  91,  96. 
Testimony  of  Mr.  Randolph,  p.  110. 
These  lots  were  very  desirable.     Cochran,  pp.  00,  91. 
The  vicinity  was   closely  built  up.     Doe,   p.    14;   Randolph, 
pp.   109,  117-118. 

Lots  were  readily  salable.     Randolph,  pp.   117-118. 
These  lots  should  have  been  taken  into  account  in  appraising 
the  property  and  yet  none  of  the  State's  witnesses  as  to  value 
took  any  account  of  them  in  arriving  at  their  conclusions,  but 
treated  the  whole  20.838  acres  taken  simply  as  farm  land, 
6th.  Upon  the  land  taken  were  deposits  of  moulding  sand  extending 
over  an  area  of  about  twelve  acres,  and  of  an  overage  depth  of  IH  feet. 
References : 

Testimony  of  Doe,  pp.  27-8;   31-2;  35,  36. 
Testimony  of  Cochran,  p.  146. 
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Tth.  The  moulding  aaiKl  in  the  soil  on  the  land,  at  the  time  o(  the 
appropriation,  was  reasonably  worth  30<  per  cubic  yard. 
References : 

Testimonj  of  Doe,  pp.  27,  28. 
Testimony  of  Cochran,  pp.  143-4. 

It  could  be  removed  with  practically  no  damage  to  the  re. 
maining  land,  except  the  use  of  a  amall  arpa  while  it  was  being 
removed. 
Testimony  of  Doe,  pp.  29,  144. 

Claimant  had  sold  $1,024.30  worth  of  this  sand  in  two  jrurs 
from  %  acre,  ju"t  preceding  the  appropriation. 
Testimony  of  Doe,  p.  30. 

^e  amount  and  value  of  this  moulding  sand  upon  the  land 
taken  is  nowhere  disputed  by  the  State. 

Mr.  Santord  concedes  it  to  be  a  valuable  asset  and  readily 
salable   (p.  190),  yet  he  did  not  at  all  consider  it  in  arriving 
at  his  estimate  of  the  value  of  the  premises,  nor  did  any  of 
the  State's  experts,  but  they  estimated  the   land  taken   solelv 
for  ordinary  farming  purposes. 
Btl>.  The  appropriation  of  the  20.938  acres  left  claimant's  remaining 
land   101.582  acres,   without   buildings,   water   or  access   to   ony   public 
highway.  In  any  manner,  and  thereby  depreciated  the  101,582  acres  in 
value  to  the  amount  of  $10,052. 
Sfiferences : 
The  claimant's  witnesses  place  tliis  depreciation  as  follows: 

Value  before  Value  after 

Witness.                         taking.                 taking.  Depreciation. 

Roach $10, 000  $5, 000  to,  000 

Tarbox 20. 000                 S.  000  15, 000 

Doran 12.807.75             2,330. 7.^  10.158 

"Die  State's  witness,  Fitkiiis.  placed  the  value  of  the  remain- 
ing land  after  the  appropriation  at  $10  per  acre  (p.  198). 
Dobson  put  it  at  $25  per  acre   (p.  202). 
Scott  put  it  at  $25  per  acre  (p.  158). 
Dth.  The  reasonable  value  of  the  20.838  acres  of  claimant's  land  per- 
manently appropriated  by  the  State  was  $23,000. 
References! 

Testimony  of  Doe,  p.  55. 

Considering  the  various  elements  of  value  clearly  established 
and  practically  undisputed  by  the  Slate,  vii.: 

Buildings $10. 332 

Building  lots  3, 000 

Moulding  sand   8.  K2 

18<4  acres  garden 3.300 

•29,284 
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Mr.  Doe's  estimate  is  fairly  establiBhed. 

ThQ   fact   that   the   farm  cost   Mr.   Doe  924,575    (pp.  76,  65), 
and  that  he  haa  been  at  such  pains  to  improve  it  supports  this 

As   to   the  general  damage  caused  Mr.   Doe   bj   this  appro- 
priation, the   following  is  a   table  of  values  given  by  all   the 


Value  before 

appropria. 

Witness. 

tion. 

Vnlue  after. 

Damage. 

Doe  .   .  .; 

, . , .       »35.  000 

$5,000 

$30. 000 

Cochran 

15.  302 

■  2.500 

12,802 

Scott  

13,  250 

2,500 

10.750 

SanfoTd 

11,600 

4,600 

7.000 

Truax  

12.500 

1.000 

11.500 

Dobsnn 

12.000 

2. 5fH) 

9.500 

CONCLUSIONS  OF  LAW. 
The  claimant  in  entitled  to  an  award  against  the  State  by  reason  ol 
the   facts  a1legi<<l   in   his  claim,   in   the   sum   of   $28,396,   together  with 
interest  thereon  from  tlie  21st  day  of  March,  1905. 

Sauuel  WoBTiiirtoTON, 

Atloraey  for  Claimant. 
(Added  Sept.  30,  1900.) 


JUDGMENT. 

73.  Judgments  Generally.  For  provisions  relating 
to  judgments,  see  Code  of  Civil  Procedure,  §  269. 

74.  Form  of  Judoment.  The  judgment  shall  con- 
tain a  recital  of  (1)  the  filing  of  the  claim,  (2)  its  date, 
(3)  number,  (4)  nature,  (5)  the  amount  claimed,  (6) 
appearances  and  trial. 

75.  Judgment  of  Dismissal  fob  Want  of  Prosecu- 
tion. When  a  claim  is  called  and  no  one  appears  for 
the  claimant,  the  same  may  be  dismissed  for  want  of 
prosecution. 

76.  Judgment  Roll  After  Hearing.  The  judgment 
roll  shall  consist  of  (1)   the  original  claim  and  all 
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amendments  or  supplemental  claims  and  other  plead- 
ings, (2)  certified  copies  of  all  orders,  (3)  stipulations 
made  in  writing,  (4)  a  certified  copy  of  the  final  order 
or  judgment,  (5)  when  a  claim  is  for  a  permanent  ap- 
propriation, the  map  and  description  of  such  land  fur- 
nished by  the  State  Engineer  and  Surveyor  and  (6) 
where  an  appeal  is  taken,  the  notice  of  appeal  and  all 
papers  required  to  be  filed  with  or  served  upon  the 
clerk,  the  final  order  or  judgment  of  the  appellate 
court,  the  papers  in  all  proceedings  thereafter  in  this 
court  and  a  certified  copy  of  the  final  judgment  of 
this  court. 

77.  CoBTB,  Fees  and  Disbubsements.  For  provisions 
relating  to  costs,  fees  and  disbursements  generally,  see 
Code  of  Civil  Procedure,  §  274.  For  provisions  relat- 
ing to  expense  of  procuring  testimony  by  commission, 
see  Code  of  Civil  Procedure,  §  272. 


APPEALS. 


80.  Appeals  Generally.  For  provisions  relating  to 
appeals,  see  Code  of  Civil  Procedure,  §§  275-278. 

81.  Case  on  Appeal  by  Stipulation.  The  claimant, 
or  his  attorney  and  the  Attorney-General,  may  agree 
upon  the  facts  in  a  case  and  settle  the  case  by  stipula- 
tion, subject  to  the  approval  of  the  court. 

82.  Settlement  and  Filing  Case  on  Appeal,  Upon 
the  settlement  of  a  case,  the  court  or  a  judge  thereof 
shall  attach  thereto  the  statement  "  settled  and 
ordered  filed,"  and  the  case  shall  be  filed  within  ten 
days  thereafter  with  the  clerk  unless  the  time  is  ex- 
tended by  stipulation  or  order. 
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S3.  Abandonment  of  Case  on  Affbal,  If  a  case  is 
not  filed  as  required  it  shall  be  deemed  to  have  been 
abandoned. 

84.  Pboceedings  upon  Abandonment  of  Case  on  Ap- 
peal.. Upon  proof  that  a  case  has  not  been  filed  as  re- 
quired, an  order  may  he  entered  by  the  clerk  declaring 
the  appeal  abandoned,  whereupon  the  party  may  pro- 
ceed as  if  no  case  and  exceptions  had  been  made. 

85.  Rbmittituk  on  Appeal.  The  remittitur  on  ap- 
peal shall  be  filed  with  the  clerk. 

86.  Obdbb  upon  Remittitub.  Upon  application  of 
either  party  and  apon  the  remittitur  an  order  may 
be  obtained  making  the  order  or  judgment  of  the  ap- 
pellate court  the  order  or  judgment  of  this  court. 

87.  Costs  on  Appeai*  When  costs  on  appeal  are  al- 
lowed, the  same  may  be  stipulated  by  the  parties,  and 
if  not  stipulated,  shall  be  taxed  by  the  clerk  of  this 
court  in  like  manner  as  costs  are  taxed  in  actions  in 
the  Supreme  Court. 


SATISFACTION  OF  JUDGMENT. 
90.  Satisfaction  of  Judgment.    For  provisions  re- 
lating to  satisfaction  of  judgment,  see  Code  of  Civil 
Procedure,  §  269. 

THEODORE  H.  SWIFT, 

Presiding  Judge. 
ADOLPH  J.  RODENBECK, 
CHARLES  H.  MURRAY, 

Associate  Judges. 
April  22,  1907. 
2S 
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CHAPTER  14T,  LAWS  OF  1903 

KNOWN    AS    THE 

BARGE  CANAL  IMPROVEMENT 

Ain> 

AOTS  RELATIVE  THERETO 

AS  AMENDED  TO  AUGUST  1,  1609. 
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BARGE  CANAL  STATUTE. 

CHAP.  147,  LAWS  1903. 
As  amended  to  August  1,  1909. 
An  Act  making  provision  for  issuing  bonds  to  the 
amount  of  not  to  exceed  one  hundred  and  one  million 
dollars  for  the  improvement  of  the  Erie  canal,  the 
Oswego  canal  and  the  Champlaiu  canal,  and  provid- 
ing for  a  submisBion  of  the  same  to  the  people  to  be 
voted  upon  at  the  general  election  to  be  held  in  the 
year  nineteen  hundred  and  three. 

Became   a   lav,   April   7,   1S03,   with   the  approval  ot  the  Governor. 
Paased,  tbree-flftlia  being  present. 

The  People  of  the  State  of  New  York,  represented 
in  Senate  and  Assembly,  do  enact  as  follows: 

Section  1.  There  shall  be  issued  in  the  Bo^i^'o'o'gog 
manner  and  at  the  times  hereinafter  recited, 
bonds  of  the  State  in  amount  not  to  exceed 
one  hundred  and  one  million  dollars,  which 
bonds  shall  be  sold  by  the  State,  and  the  pro- 
ceeds thereof  paid  into  the  State  treasury 
and  so  much  thereof  as  shall  be  necessary 
expended  for  the  purpose  of  improving  the 
Brie  canal,  the  Oswego  canal  and  the  Cham- 
plain  canal,  and  the  procurement  of  the  lands 
required  in  connection  therewith.  The  said 
bonds  when  issued  shall  he  exempt  from  Bonds  are 

exempt. 

taxation. 
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i  2.  The  Comptroller  is  hereby  directed 

■t  8%    „„, 

half  yi 


p»?abi''o5£  imder  the  supervision  of  the  Coimnissioners 
If  yssrij.     ^£  j^j^g  Canal  Fund  to  cause  to  be  prepared 


the  bonds  of  this  State,  to  an  amount  not  to 
exceed  one  hundred  and  one  million  dollars, 
the  said  bonds  to  bear  interest  at  the  rate  of 
not  to  exceed  three  per  centum  per  annum, 
Bond!  rap  18  which  interest  shall  be  payable  semi-annually 
"^  thtn  Mr  ^  *^*  '^^^y  '^^  N^^  York.  Said  bonds  shall  be 
issued  for  a  term  of  not  more  than  eighteen 
years  from  their  respective  dates  of  issue, 
and  shall  not  be  sold  for  less  than  par.    The 
Comptroller  is  hereby  charged  with  the  duty 
of  selling  said  bonds  to  the  highest  bidder 
after  advertising  for  a  period  of  twenty  con- 
secutive days,  Sundays  eixcepted,  in  at  least 
two  daily  newspapers  printed  in  the  city  of 
bidronbSn'^  New  York  and  one  in  the  city  of  Albany. 
Said  advertisements  shall  contain  a  provi- 
sion to  the  effect  that  the  Comptroller  in  his 
discretion  may  reject  any  or  all  bids  made 
in  pursuance  of  said  advertisements,  and  in 
the  event  of  such  rejection,  the  Comptroller 
is  authorized  to  readvertisc  for  bids  in  the 
manner  above  described  as  many  times  as  in 
his  judgment  may  be  necessary  to  effect  a 
Bond  iMue      satlsfactory  sale.    The  said  bonds  shall  not 
"Tat'C    ^^^  ^®  ^"''^  ^^  °^^  time;  not  more  than  ten 
fo""  "ot't°  million  dollars  in  amount  thereof  shall  be 
*i"wo.ooo     sold  during  the  two  years  next  ensuing  after 
ibfroxter.      ^j^jg  ^^j.  j^^^g  ^g^j.  ^„j  thereafter  they  shall 

be  sold  in  lots  not  exceeding  ten  million  dol- 
lars at  a  time  as  the  same  may  be  required 
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for  the  purpose  of  making  partial  or  final 
payments  on  work  contracted  for  in  accord- 
ance with  the  provisions  of  this  act,  and  for 
other  payments  lawfully  to  be  made  under 
the  provisions  hereof.  There  is  hereby  im-ADtmai  taxot 
posed  for  each  year  after  this  act  goes  into  miii  per  ti.oo 
effect  until  all  the  bonds  issued  under  the^inoo.ooo  ot 
authority  of  this  act  shall  be  dne,  an  annual  ««'"'i"s. 
tax  of  twelve  one- thousandths  of  a  mill  upon 
each  dollar  of  valuation  of  the  real  and  per- 
sonal property  in  this  State  subject  to  taxa- 
tion, for  each  and  every  one  million  dollars 
or  part  thereof  in  par  value  of  said  bonds 
issued  and  outstanding  in  any  of  said  fiscal 
years,  the  annual  amount  of  such  tax  to  be 
computed  by  the  Comptroller,  which  taxes  PHyment  ot 
shall  be  assessed,  levied  and  collected  by  ths  comptroller. 
annual  assessment  and  collection  of  taxes 
of  each  of  such  years  in  the  manner  pre- 
scribed hy  law  and  shall  be  paid  by  the  sev- 
eral county  treasurers  into  the  treasury  of 
the  State,  and  the  proceeds  of  said  tax,  after 
paying  the  interest  due  upon  the  outstanding 
bonds  shall  be  invested  by  the  Comptroller 
imder  the  direction  of  the  Commissionerg 
of  the  Canal  Fund,  and,  together  with  the 
interest  arising  therefrom,  shall  be  devoted 
to  the  sinking  fund  which  is  hereby  created, 
payment  from  which  shall  only  be  made  to 
the  extinguishment  of  the  indebtedness  cre- 
ated by  the  sale  of  the  aforesaid  bonds  as 
the  said  bonds  become  due  and  for  no  other 
purpose  whatever. 
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'■»'"  ^^^  §  3.  Within  three  months  after  issuing  the 
1  cBBBia.  j^aid  bonds  or  some  part  thereof  the  Super- 
intendent of  Public  Works  and  the  State  En- 
gineer are  hereby  directed  to  proceed  to  im- 
prove the  Erie  canal,  the  Oswego  canal  and 
Ihe  Champlain  canal  in  the  manner  herein- 
below  provided.  The  route  of  the  Erie  canal 
as  improved  shall  be  as  follows :  Beginning 
at  Congress  street,  Troy,  and  passing  np  the 
Hudson  river  to  Waterford;  thence  to  the 
westward  through  the  branch  north  of  Peo- 
oute,  hle's  island  and  by  a  new  canal  and  locks 

tvi»ion  Brie  reach  the  Mohawk  river  above  Cohoes  Falls; 
thence  in  the  Mohawk  river  canalized  to  Lit- 
tle Falls ;  thence  generally  by  the  existing  line 
of  the  Erie  canal  and  feeder  around  through 
Little  Falls  to  the  Mohawk  river  above  the 
upper  dam;  thence  in  the  Mohawk  .river 
canalized  with  the  necessary  cutting  through 
benJs  to  a  point  just  east  of  Jacksonborg; 
thence  generally  by  the  existing  line  of  the 
Erie  canal  to  Herkimer;  thence  in  the  valley 
of  the  Mohawk  river  following  the  thread  of 
the  stream  as  much  as  practicable  to  a  point 
about  six  miles  east  of  Rome;  thence  over 
to  and  down  the  valley  of  Wood  creek  to 
ma%  Oneida  lake;  thence  through  Oneida  lake  to 

anif"''  ^''*  t^®  Oneida  river ;  thence  down  the  Oneida 
river  cutting  out  the  bends  thereof  where  de- 
sirable, to  Three  River  Point;  thence  up  the 
Seneca  river  to  the  outlet  of  Onondaga  lake; 
thence  still  up  the  Seneca  river  to  and 
through   the   State  ditch   at  Jack's  reefs; 
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thence  westerly  generally  following  said  5?Mteni 
river  to  near  the  mouth  of  the  Clyde  river;  Ji'^it""  ' 
thence  np  the  Clyde  river,  or  any  tributary 
thereof  and  tbeir  valleys,  or  portions  of  the 
present  canal,  on  lines  selected  by  the  State 
Engineer  to  Fairport;  thence  substantially 
following  the  old  canal  to  a  point  about  one 
and  one-fourth  miles  west  of  Pittsford; 
thence  running  across  the  country  south  of 
Eochester  to  the  Genesee  river  near  South 
Park;  here  crossing  the  river  in  a  pool 
formed  by  a  dam  situated  at  or  near  the 
Johnson  and  Seymour  dam ;  thence  running 
to  the  west  of  the  outskirts  of  Koehester  and 
joining  the  present  canal  about  one  mile  east 
of  South  Greece;  thence  following  substan- 
tially the  route  of  the  present  Erie  canal  with 
the  necessary  change  in  alignment  near  Me- 
dina to  a  junction  with  the  Niagara  river  at 
Tonawanda,  thence  by  the  Niagara  river  and 
Black  Bock  harbor  to  Buffalo  and  Lake  Erie. 
The  existing  Erie  canal  in  Buffalo  from  the 
location  of  the  present  guard  lock  to  and  in- 
cluding Commercial  slip  except  such  portion 
as  may  be  required  by  the  United  States  gov- 
ernment for  the  improvement  of  Black  Kock 
harbor,  shall  be  retained  for  harbor  and 
canal  purposes.  The  canal  from  Lock- 
port  to  the  Niagara  river  shall  have  a 
depth  of  twelve  feet  at  extreme  low  water 
during  the  season  of  navigation  in  the 
Niagara  river  and  through  the  rock  cut 
above  Lockport   it  shall  have  a  minimum 
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width  of  ninety-four  feet  except  for  twelve 
hnndred  feet  above  the  locks  where  the  width 
Sflwl^^  o«nai  sliall  be  one  hundred  and  thirty  feet.    The 
Division.        route  of  the  Oswego  canal  as  improved  shall 
be  as  follows:    Beginning  at  the  junction  of 
the  Oswego,  Seneca  and  Oneida  rivers  it  shall 
run  northward  to  a  junction  with  Lake  On- 
tario at  Oswego,  following  the  Oswego  river 
cLampiain      cauaHzed  and  present  Oswego  canal.     The 
wi'sifD?'*"'  route  of  the  Champlain  canal  as  improved 
shall  be  as  follows :    Beginning  in  the  Hud- 
son river  at  Waterford ;  thence  up  the  Hud- 
son rived  canalized  to  near  Fort  Edward; 
thence  via  the  present  route  of  the  Cham- 
plain  canal  to  Lake  Champlain  near  White- 
hall.   The  routes  as  specified  herein  shall  be 
w?'?a  nSihor-  accurately  laid  down  upon  the  ground  by  the 
dovlftUopT"*  State  Engineer,  who  is  hereby  authorized 
w  ^ere  D«ce«-  ^^^  required  to  make  such  deviations  there- 
from as  may  be  necessary  or  desirable  for 
bettering  the  alignment,  reducing  curvature, 
better  placing  of  structures  and  their  ap- 
proaches,  securing  hetter  foundations,  or 
generally  for  any  purpose,  tending  to  im- 
prove the  canal  and  render  its  navigation 
safer  and  easier.     The  Erie,  Oswego  and 
Champlain  canals  shall  be  improved  so  that 
the  canal  prism  shall,  in  regular  canal  sec- 
?Jr  ".V;"".':^;  tions,   have   a   minimum   bottom   width  of 

75'  width,  12'  ' 

Bq*"?!'  x'^BM  seventy-five  feet  and  a  minimum  depth  of 
twelve  feet  and  a  minimum  water  cross-sec- 
tion of  eleven  hnndred  and  twenty-eight 
square  feet,  except  at  aqueducts  and  through 
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cities  and  villages  where  these  dimensions  as  J|J,y 
to  width  may  be  reduced  and  cross-section  of  cu'ila  a 
water  modified  to  such  an  extent  as  may  be  jec"^t 
deemed  necessary  by  the  State  Engineer  and  p 
approved  by  the  Canal  Board.  In  the  rivers  Iai.ea'"wt'""' 
and  lakes  the  canal  may  have  a  minimum a^ib\  iaoo 
bottom  width  of  two  hundred  feet  and  shall 
have  a  miniraima  depth  of  twelve  feet;  the 
minimum  cross-section  of  water  may  be  twen- 
ty-four hundred  square  feet.  The  locks  for 
the  passage  of  boats  on  the  Erie,  Oswego 
and  Champlain  canals  shall  be  single  locks, 
except  at  flights  of  locks  which  shall  be 
double  locks.  The  locks  shall  have  the  follow-  ^f^^^  '^^' 
ing  governing  dimensions :  Minimum  length  J^'^J^;  ^^' 
between  hollow  quoins,  three  hundred  and 
twenty-eight  feet,  minimum  width  twenty- 
eight  feet,  minimum  depth  in  lock  chamber 
and  on  mitre  sills  eleven  feet,  and  with  such 
lifts  as  the  State  Engineer  may  determine. 
The  locks  shall  be  provided  with  all  necessary  vb1v«b,  etc. 
approach  walls,  by  passes,  gates  and  valves, 
with  hydraulic  or  electrical  power  for  the 
manipulation  of  gates  and  valves,  for  expe- 
diting the  passage  of  boats  through  the  locks, 
aud  for  lighting  the  locks  and  approaches. 
All  locks  having  over  eight  feet  lift  shall 
be  fed  through  a  culvert  running  parallel 
with  the  axis  of  the  lock  in  each  wall  with  the 
necessary  feed  and  discharge  pipes  and  con- 
trolling valves.  All  single  looks  shall  be  so 
located  with  reference  to  the  axis  of  the 
canal,  that  a  second  lock  can  be  conveniently  Additional 
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added  alongside  the  first  shonld  this  here- 
after be  found  necessary.  The  Erie,  Oswego 
and  Champlain  canals  shall  be  provided  with 
,  all  necessary  spillways,  culverts  and  ar- 
ranganents  for  stream  crossings ;  the  bottom 
and  sides  shall  be  puddled  wherever  neces- 
sary, and  the  sides  where  necessary  shall 
have  vertical  masonry  walls,  or  slope  wash- 
walls;  guard  locks  and  stop  gates  shall  be 
built  where  required,  and  in  canal  sectiona 
guard  gates  shall  be  built  at  distances  apart 
not  exceeding  ten  miles,  all  as  may  be  deter- 
mined by  the  State  Engineer.  New  bridges 
shall  be  built  over  the  canals  to  take  the  place 
of  existing  bridges  wherever  required,  or 
rendered  necessary  by  the  new  location  of 
the  canals.  All  fixed  bridges  and  lift  bridges 
when  raised  shall  give  a  clear  passageway 
of  not  less  than  fifteen  and  one-half  feet  be- 
tween the  bridge  and  the  water  at  its  highest 
ordinary  navigable  stage.  The  dams  re- 
quired for  the  canalization  of  the  river  sec- 
tions of  the  Erie,  Oswego  and  Champlain 
canals  shall  be  so  located  and  shall  be  built  of 
masonry  or  timber  as  the  State  Engineer 
shall  determine  to  be  best.  Wherever,  in  the 
canalized  rivers  or  in  Oneida  or  Cross  lakes, 
it  may  be  deemed  by  the  State  Engineer  nec- 
essary for  the  safety  and  convenience  of 
navigation,  spar,  gas,  can  or  lantern  buoys, 
range  lights  or  range  targets  shall  be  pro- 
vided, placed  and  maintained.  The  eastern 
end  of  the  existing  Erie  canal  at  its  junction 
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with  the  Hndaou  river  shall  be  improved  as 
foUows:  A  lock  shall  be  built  in  place  of  ex-  Lock   at 
isting    lock    Dumber    one    and    the    weigh  ^rk  c«na^^ 
lock  near  it  at  Albany  with  the  following  "''*''■ 
governing  dimensions :  length  between  hollow 
qnoins  one  hundred  and  seventy-eight  feet, 
clear    width    twenty-eight    feet,    minimum 
depth   on  mitre  sills   eleven  feet,  and  the 
canal  prism  shall  be  improved  as  far  as  ex- 
isting lock  number  two  by  giving  it  depth 
of  twelve  feet  and  a  minimum  width  of  fifty- 
five  feet.  And  at  the  point  of  divergence  from 
the  present  Erie  canal  near  Fort  Bull  a  lock  J^jj' "» *■"" 
may  be  constructed  with  the  following  gov- 
erning dimensions;  length  between  hollow 
qnoins  one  himdred  and  seventy-eight  feet, 
clear  width  twenty-eight  feet,  minimum  depth 
on  mitre  sills  eleven  feet,  and  shall  be  so 
located  and  constructed  that  boats  navigat- 
ing the  proposed  improved  canal  wUl  be  able 
to  lock  into  the  present  Erie  canal  at  this 
point;  and  that  portion  of  the  present  Erie 
canal  lyipg  between  the  point  'above  de- 
scribed and  the  Orville  or  Butternut  creek  JJ^Vcr! 
feeder  shall  be  maintained  as  a  navigable 
canal  and  feeder  of  its  present  size  and 
depth.     The  outlet  of  Onondaga  lake  into  J*^^^^^"^^^^ 
the  Seneca  river  shall  be  enlarged  to  the  size 
prescribed  for  the  prism  of  the  Erie  and 
Oswego  canals,  and  the  necessary  improve- 
ments shall  be  made  in  Onondaga  lake  to  per-  "^°°''««» 
mit  canal  boats  to  reach  the  head  of  the  lake, 
and  from  the  head  of  the  lake  southeast- 
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wardly  into  Syracuse  within  fi\ 
feet  of  Spencer  street  where  there  shall  be 
constructed  a  harbor.  The  entrance  channel 
thereto  shall  be  of  such  dimensions  as  to 
permit  the  largest  boats  which  may  pass  the 
locks  to  enter  the  harbor.  The  harbor  shall 
be  provided  with  a  turning  basin  of  sufficient 
dimensions  to  enable  such  boats  to  be  turned, 
around  therein.  The  harbor  shall  also  be 
provided  with  suitable  dockage,  of  which 
there  shall  not  be  less  than  three  thousand 
lineal  feet  parallel  with  the  axis  of  the  canal. 
A  sufficient  quantity  of  water  shall  be  intro- 
duced at  the  head  of  the  harbor  to  produce 
at  all  times  a  perceptible  velocity,  and  at 
least  once  a  year  a  cleansing  velocity  not  to 
exceed  three  feet  per  second.  From  the  pool 
?mp^Te^r  ^^  which  the  canal  will  cross  the  Genesee 
river  south  of  Rochester  the  Genesee  river 
shall  be  improved  for  harbor  purposes  to  the 
dam  forming  the  pool  by  deepening  it  to 
twelve  feet  wherever  required.  The  addi- 
tional water  supply  required  for  the  im- 
proved Erie  canal  shall  be  provided  by  de- 
veloping and  utilizing  existing  sources,  by 
7"'Erif  ^^''  constructing  a  storage  reservoir  on  Lime- 
conai.  stone  creek,  improving  the  storage  of  Caze- 

novia  lake,  and  building  storage  reservoirs 
on  the  upper  Mohawk  near  Delta,  and  on 
West  Canada  creek  near  Hinckley,  with  all 
necessary  feeders  for  connecting  these  and 
existing  reservoirs  with  the  improved  canal. 
The  supply  of  water  for  the  Erie  canal  shall 
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be  sufficient  for  the  uses  of  the  canal  with 
at  least  ten  million  tons  of  freight  carried 
on  it  per  year.  (As  amended  by  chap.  710, 
Laws  of  1907,  and  chap.  508,  Laws  of  1908.) 

g  2.  Nothing  in  this  act  shall  he  construed  ^'p-  ^^ 
to  alter,  amend,  repeal  or  otherwise  modify  SJ'ch?r''no 
any  provision  of  chapter  three  hundred  and  ^^  **""■ 
two  of  the  laws  of  nineteen  hundred  and  six, 
entitled  "An  act  providing  for  the  issue  of 
bonds  of  the  state  to  run  a  period  of  fifty 
years  in  lieu  of  bonds  heretofore  authorized 
by  chapter  one  hundred  and  forty-seven  of 
the  laws  of  nineteen  hundred  and  three,  but 
not  issued  "  and  the  provisions  of  said  chap- 
ter three  hundred  and  two  of  the  laws  of 
nineteen  hundred  and  six  shall  remain  in  full 
force  and  effect  notwithstanding  any  provi- 
sion in  this  act  contained.  (Sec.  2  of  chap. 
710,  Laws  of  1907,  an  act  amending  sec.  3  of 
chap  147,  Laws  of  1903.) 

§  3.  The  Canal  Board  is  authorized  to  ad-i^n^'.^os"] 

"  to  adjusl  tHDd 

just  all  claims  for  damages  which  may  arise  *"n''«es. 
under  existing  contracts,  growing  out  of  the 
change  made  by  this  act  in  the  route  of  the 
canal ;  and  upon  satisfactory  proof  of  the  ac- 
ceptance by  the  contractor,  or  his  assigns,  of 
the  award  made  by  the  Canal  Board,  the 
proper  state  officials  shall  pay  to  him,  or 
them,  the  amount  of  the  award  with  interest 
from  the  date  thereof;  and  the  acceptance  of 
payment  sliail  release  the  state  from  all  lia- 
bility with  respect  to  such  claim.s  and  shall 
terminate  the  eontra<'t  under  which  the  award 
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may  be  made,  in  so  far,  bat  only  in  so  far,  as 
finch  contract  relates  to  that  part  of  the  canal 
Fonte  defined  by  chapter  one  hundred  and 
forty-seven  of  the  laws  of  nineteen  hnndred 
and  three  and  by  chapter  seven  hundred  and 
forty  of  the  laws  of  nineteen  hnndred  and 
five,  which  is  not  included  in  the  route  pre- 
scribed by  this  act;  provided  the  Court  of 
Claims  shall  have  jorisdiction  to  hear  and 
determine  all  such  claims.    (Sec.  3  of  chap. 
710,  Laws  of  1907,  an  act  amending  sec.  3  of 
chap.  147,  Laws  of  1903.) 
n"J'ii«°*'"        ^  *■  -^^^  State  Engineer  may,  subject  to 
Hnd**"""     the  following  conditions,  enter  upon,  take 
possession  of  and  use  lands,  structures  and 
waters,  the  appropriation  of  which  for  the 
use  of  the  improved  canals  or  for  the  utiliza- 
tion and  full  control  by  the  State  of  the 
waters  impounded,  created  and  to  be  dis- 
charged  as  the  result  of  the  construction  of 
any  dam,  mole,  reservoir  or  other  structure 
as  part  of  the  improved  canal  system,  or  for 
the  purposes  of  the  work  and  improvement 
authorized  by  this  act,  shall  in  his  judgment 
8i«te  Engl-    be  nccessary.    An  accurate  survey  and  map 
t^lty  Ind     of  all  such  lands,  structures  and  waters  shall 
»iructure»      be  made  by  the  State  Engineer  who  shall  an- 
nex thereto  bis  certificate  that  the  lands, 
structures  and  waters  therein  described  are 
necessary  for  the  use  of  the  canals  of  the 
Aa»i«orT  iDd  State.   Such  aurvey,  map  and  certificate  shall 
Bhaii  pBM  "  first  he  submitted  by  the  State  Engineer  to 
h..(ore  wrvire  tJje  Advisoiy  Board  of  Consulting  Engineers, 
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who,  within  fifteen  days  from  the  receipt 
thereof,  shall  report  thereon  to  the  Canal 
Board.  After  the  same  has  been  approved 
by  the  Canal  Board,  snch  map,  survey  and 
certificate  shall  be  filed  in  the  office  of  the 
State  Engineer,  and  a  duplicate  copy  thereof, 
duly  certified  by  the  State  Engineer  to  be 
snch  duplicate  copy  shall  also  be  filed  in  the 
office  of  the  Superintendent  of  Public  Works. 
The  Superintendent  of  Public  Works  shall  f;f*o'}''j^b'iio 
thereupon  serve  upon  the  owner  of  any  prop-  Yn^'u^" 
erty  so  appropriated  a  notice  of  the  filing  and  °*°*'' 
of  the  date  of  filing  of  such  map,  survey  and 
certificate  in  his  office,  which  notice  shall 
also  specifically  describe  that  portion  of  such 
property  belonging  to  such  owner  which  by 
the  said  approval  of  the  Canal  Board  has 
been  so  appropriated  for  the  use  of  the  canals 
of  the  State.  If  the  Superintendent  of  Pub- 
lic Works  shall  not  be  able  to  serve  said  no- 
tice upon  the  owner  personally  within  this 
State  after  making  efforts  so  to  do,  which  in 
his  judgment  are  under  the  circumstances 
reasonable  and  proper,  he  may  serve  the 
same  by  filing  it  with  the  clerk  of  the  county 
wherein  the  property  so  appropriated  is  sit-  . 
nated.     From  the  time  of  the  service  of  AfP'op";""'' 

completed  by 

such  notice,  the  entry  upon  and  the  appro- ^f*":". 
priation  by  the  State  of  the  property  de- 
scribed for  the  purposes  above  described, 
shall  be  deemed  complete,  and  such  notice  so 
served  shall  be  conclusive  evidence  of  such 
entry  and  appropriation  and  of  the  quantity 
29 
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and  boundaries  of  the  property  appropriated. 
The  Superintendent  of  Public  Works  may 
canse  a  duplicate  copy  of  such  notice,  with 
an  affidavit  of  due  service  thereof  on  such 
owner,  to  be  recorded  in  the  books  used  for 
recording  deeds  in  the  office  of  the  county 
clerk  of  any  county  in  the  State  where  any  of 
the  property  described  in  such  notice  is 
situated,  and  the  record  of  such  notice  and 
such  proof  of  service  shall  be  prima  facie 
evidence  of  the  due  service  thereof.  The 
a°imi°Siaj  Court  of  Claims  shall  have  jurisdiction  to 
a^^("of  determine  the  amount  of  compensation  for 
lands,  structures  and  waters  so  appro- 
priated. If  settlement  for  the  property  taken 
is  made  by  the  Special  Examiner  and  Ap- 
praiser appointed  by  the  Governor,  the  per- 
sons whose  property  has  been  taken  and  who 
have  agreed  upon  the  compensation  to  be 
paid  therefor,  shall  be  entitled  to  interest 
from  the  time  of  the  actual  'occupancy 
thereof  by  the  State,  to  the  date  of  the  pay- 
ment of  the  amount  agreed  upon,  or  the  ser- 
vice by  the  Comptroller  of  the  notice  as  here- 
inafter provided,  and  the  Comptroller  shall 
.  certify  to  the  State  Treasurer  the  amount 
agreed  upon,  date  of  occupancy,  and  the 
amount  of  interest  due  thereon  upon  the  ap- 
plication of  any  person,  their  heirs  or  as- 
inrewBt  pnid  giffns  whose  property  has  been  taken.  Inter- 
wTitTip"'""  est  as  authorized  by  this  section  shall  cease 
pr«i»er.  upon  the  service  by  the  Comptroller  upon  the 
person  entitled  thereto  as  hereinbefore  pro- 
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vided  of  a  notice  that  the  State  is  ready  and 
willing  to  pay  the  amount  agreed  upon,  upon 
the  presentation  of  proper  proof  and  vouch- 
ers.   And  the  Attorney-General  shall  f ur- Attome?- 
nish  to  the  Comptroller  and  State  Treasurer  fmniih 
all  searches  necessary  to  prove  the  title  to 
the  lands  taken.    The  State  Treasurer  shall 
pay  to  the  persons  with  whom  an  agreement 
has  been  made  all  moneys  expended  by  them 
in  procuring  searches  against  the  property  B^imbune- 
taken  for  canal  purposes  which  moneys  shall  searches. 
be  paid  by  the  Treasurer  on  the  warrant  of 
the  Comptroller,  after  certification  to  said 
Comptroller  by  the  county  clerk  or  county 
treasurer  that  the  bills   presented   by   said 
persons  have  been  incurred  in  their  respec- 
tive oflSces,  and  paid  by  the  person  whose 
property  has  been  taken.     (As  amended  by 
chap.  365,  Laws  of  1906;  chap.  196,  Laws 
1908,  and  chap.  273,  Laws  1909.) 
§  5.  Whenever  any  lands  now  used  for  AixmdonnieDt 

^  ■>  of    CIDSl 

canal  purposes  shall  he  rendered  no  longer '"°^- 
necessary  or  useful  for  such  purposes  by 
reason  of  the  improvement  hereby  directed, 
the  same  shall  be  sold  in  the  manner  pro- 
vided by  law  for  the  sale  of  abandoned  canal 
lands  and  the  net  proceeds  thereof  paid  into  proceeds  to 
the  State  Treasury,  and  so  much  thereof  as  und«r  mu 
shall  be  necessary  shall  be  applied  to  the  cost 
of  the  work  hereby  directed ;  but  in  the  event 
that  any  piece  or  parcel  of  land,  strnctures 
or  waters,  in  whole  or  in  part,  heretofore 
taken  or  which  shall  hereafter  he  taken  in 
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pursuance  of  section  four  of  this  act,  by  rea- 
son of  a  change  in  the  alignment  of  the  canal 
or  in  the  location  of  its  structures  or  in  the 
methods  of  progressing  the  work,  or  other- 
Appropruted  wise,  shall  be  found  not  to  be  necessary  for 
cccBuiary.       canal  putposBS,  the  State  Engineer  and  Sur- 
state  Bngi-     veyor  shall  prepare  a  map  covering  so  much 

ncer  shall 

pMpnre  niap-  01  the  lands,  stmctuTes  or  waters,  so  taken, 
as  shall  not  be  needed  and  shall  present  the 
same  to  the  Canal  Board,  together  with  a 
statement  as  to  the  reason  why  the  lands, 
structures  or  waters  covered  by  said  map 
are  rendered  unnecessary  in  connection  with 
the  construction  or  use  of  the  canals,  where- 

cmuu  Board  upon  if  the  Canal  Board  shall  approve  the 
Superintendent  of  Public  Works  shall  have 
authority  to  execute  and  deliver,  in  the  name 

e\*ira  a<^.  of  the  people  of  the  State,  to  the  owner  from 
whom  the  property  so  deemed  to  be  unneces- 
sary for  canal  purposes  was  taken,  his  heirs, 
successors  in  interest  or  assigns,  a  qaitclaim 
deed  covering  the  said  lands,  structnres  or 

Canal  Board  watcrs.    The  Canal  Board  shall  prescribe 

to  prescribe 

teiinB.  such  terms  as  it  deems  just,  for  the  execntion 

and  delivery  of  such  deed,  and  the  Superin- 
tendent of  Public  "Works  shall  not  deliver 
such  deed  until  such  terms  have  been  com- 
plied with  by  such  owner,  his  heirs,  succes- 
sors in  interest  or  assigns.  An  amended 
map,  distinguishing  the  lands,  structures  or 
waters  appropriated  in  any  such  case  from 
those  sought  to  be  given  up  for  canal  pur- 
poses and  returned  to  the  former  owner  shall 
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be  prepared  by  the  State  Engineer  and  Sar- 
veyor  and  filed  in  the  office  of  the  Superin 
tendent  of  Public  "Works  and  a  copy  thereof 
shall  also  be  filed  in  the  office  of  the  clerk  of 
the  connty  in  which  such  property  or  a  part 
of  the  same  shall  be  located ;  and  when  such 
quitclaim  deed  of  the  property  sought  to  be 
returned  shall  be  duly  executed  and  de- 
livered, the  State  Engineer  and  Surveyor  etato  bubi- 
shall  correct  the  official  maps  of  record  so  as  J^p,"""'"' 
to  indicate  the  lands,  structures  or  waters 
given  up,  and  also  so  as  to  show  the  cor- 
rected boundaries  of  State  land.  {As 
amended  by  chap.  244,  Laws  of  1909.) 

§  5-a.  Where  bridges  have  heretofore  been  BridgeB  over 
erected  by  any  person  or  corporation  across  """"■ 
canals  to  be  abandoned  as  herein  provided 
and  where  the  State  shall  have  made  com- 
pensation to  them  on  account  of  the  expense 
of  constructing  bridges  for  their  use  in  cross- 
ing the  new  routes  provided  for  in  this  act, 
those   portions   of  such   abandoned   canals 
over  which  such  bridges  extend  shall  not  be 
sold  nor  shall  it  be  lawful  for  such  persons 
or  corporations  or  their  successors,  grantees 
or  assigns  to  cross  such  abandoned  canals  by 
structures  at  grade  or  on  embankments  until 
f.uch  compensation  as  the  Canal  Board  shall  canai  Boai'd 
deem  equitable  shall  be  paid  into  the  State  compensation 
treasury  by  the  persons  or  corporations  to  croMing  m 
whom  the  State  has  made  compensation  as 
a  Foresaid,  or  by  their  successors,  grantees  or 
assigns.    In  like  cases  similar  payment  shall 


.y  Google 


478      BAEGE  CANAL  STATUTE. 

be  required  before  it  shall  be  lawful  for  any 
person  or  corporation  to  cross  tbe  beds  of 
navigable  streams  or  of  streams,  tbe  prop- 
erty of  the  people  of  this  State,  by  structures 
at  grade  or  on  embankments.  Any  moneys 
so  paid  into  tbe  State  treasury  sball  be  ap- 
plied as  provided  in  section  five  of  tbis  act. 
(Added  by  ebap.  180,  Laws  of  1909.) 

§  6.  All  tbe  work  herein  authorized  shall 
be  done  by  contract.  Before  any  such  con- 
tract shall  be  made  the  State  Engineer  shall 

cbdbi  diviijea  divide  the  whole  work  into  such  sections  or 
portions  as  may  be  deemed  for  the  beat  in- 
terests of  the  State  in  contracting  for  tbe 

plans  S" tec-    s^me,  and  shall  make  maps,  plans  and  speci- 

"''°''  ficationa  for  the  work  to  be  done  and  ma- 

terials furnished  for  each  of  the  sections  into 
which  said  work  is  divided  and  shall  ascer- 

uijantiiim  j.gjjj  ^j(.j^  g]i  practicable  accuracy  the  quan- 
tity of  embankment,  excavation  and  masonry, 
tbe  quantity  and  quality  of  all  materials  to 
be  used  and  all  other  items  of  work  to  be 
placed  under  contract  and  make  a  detailed 

Kstimntcs  of  estimate  of  the  cost  of  the  same,  and  a  state- 
cost  (u  lie  np-  * 

oanaV Board.  '^^'"■^  thereof  With  the  said  maps,  pl^s  and 

specifications,   when  adopted  by  the  Canal 

Board,  shall  be  filed  in  his  office  and  a  copy 

thereof  shall  be  filed  in   the   office   of   the 

Superintendent  of  Public  Works  and  pub- 

KSjK^rintend^  'i'^^J  exhibited  to  every  person  proposing  or 

workl  ^""'^  desiring  to  make  a  proposal  for  such  work. 

The  quantities  contained  in  such  statement 

shall  be  used  in  determining  the  cost  of  the 
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work  according  to  the  different  proposals  re- 
ceived, and  when  the  contracts  for  any  snch 
work  are  awarded,  every  such  statement, 
with  the  maps,  plans  and  specifications  and 
all  other  papers  relating  to  snch  work  ad-  flil!d''r„^fflce 
vertised   and  which  may  be  necessary  to  o«r!  *^"^' 
identify  the  plan  and  extent  of  the  work  em- 
braced in  such  contracts  shall  be  filed  in  the 
office  of  the  State  Engineer  with  a  certificate 
of  the  Superintendent  of  Public  Works  stat- 
ing the  time  and  place  of  their  exhibition. 
No  alteration  shall  be  made  in  any  such  map,  tl'b^'(i°writ- 
plan  or  specification,  or  the  plan  of  any  work  J,rSv"V* 
under  contract  during  its  progress,  except  im/sdS 
with  the  consent  and  approval  of  the  Super-  ™t  puwic 

'■ '^  ^  Worts. 

intendent  of  Public  Works  and  the  State 
Engineer,  nor  unless  a  description  of  such 
alteration  and  such  approval  be  in  writing 
and  signed  by  the  parties  making  the  same 
and  a  copy  thereof  filed  in  the  office  of  the 
State  Enirineer.    No  change  of  plan  or  speci-  ciwawg  cSst 

1  .ppproTed   by 

fication  which  will  increase  the  expense  of  caoni  Bo«rt. 
any  such  work  or  create  any  claim  against 
the  State  for  damage  arising  therefrom  shall 
be  made  unless  a  written  statement,  setting 
forth  the  object  of  the  change,  its  character, 
amount  and  the  expense  thereof,  is  sub- 
mitted to  the  Canal  Board,  and  their  assent 
thereto  at  a  meeting  when  the  State  Engi- 
neer was  present  is  obtained.    No  extra  or  certificate  of 

"^  fiajment   lor 

unspecified  work  shall  be  certified  for  pay- j^'™ 'J°J^**' 
ment  unless  said  work  is  done  pursuant  to  ^^''"' 
the  written  order  of  the  State  Engineer  and 
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payment  therefor  shall  not  be  made  unless 
approved  by  the  Canal  Board,  All  maps, 
plans,  specifications  and  detailed  estimates 
provided  for  in  chapter  one  hundred  and 
forty-seven  of  the  laws  of  nineteen  hundred 
and  three,  or  any  acta  amendatory  thereof, 
and  all  alterations  and  changes  in  snch  maps, 
ftc.'io'ite  plans,  specifications  and  detailed  estimates 
ii^^  '"  shall  be  submitted  by  the  State  Engineer  to 
suitiDB  bdki-  the  Advisory  Board  of  Consulting  Engineers 
before  being  presented  to  the  Canal  Board 
for  its  action,  and  the  Advisory  Board  of 
Consulting  Engineers  shall  report  its  opinion 
thereon  within  thirty  days  after  it  shall  have 
have  received  the  same.  The  Canal  Board 
shall  not  act  upon  any  such  maps,  plans, 
specifications,  estimates  or  any  alterations 
or  changes  thereof  until  the  same  shall  have 
been  so  submitted  to  the  Advisory  Board  of 
Consulting  Engineers  and  reported  upon  by 
it  or  until  the  time  for  such  Board  to  report 
a'^V"tS°  Ad-  shall  have  expired.  The  State  Engineer  may 
to"t5^rt""'  extend  the  time  for  the  Advisory  Board  of 
Consulting  Engineers  to  make  its  report  and 
in  case  of  his  refusal  so  to  do  the  Governor 
may  grant  extensions.  All  reports  of  the 
Advisory  Board  of  Consulting  Engineers 
hereunder  shall  be  made  to  the  State  Engi- 
neer and  copies  thereof  shall  be  transmitted 
by  him  to  the  Canal  Board  with  the  maps, 
plans,  specifications  and  estimates  and  alter- 
ations and  changes  thereof  to  which  snch  re- 
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ports  may  relate.      (As  amended  by  chap. 
394,  Laws  of  1907.) 

§  7.  All  the  work  herein  specified  shall  be 
done  by  contract  executed  in  triplicate  as  re-  ' 
quired  by  law  and  entered  into  by  the  Super- 
intendent of  Public  Works  on  the  part  of  the 
State  after  hflving  been  advertised  once  a 
week  for  four  successive  weeks  in  two  news-  work  to  be 
papers  published  in  the  city  of  New  York,  'onr'i^B. 
one  of  which  shall  be  published  in  the  inter- 
ests of  engineering  and  contracting  and  one 
each  in  the  cities  of  Albany,  Rochester,  Buf- 
falo and  Syracuse  and  one  in  each  county 
where  the  particular  piece  of  work  adver- 
tised or  some  portion  of  the  same  is  located, 
and  it  shall  be  the  duty  of  the  Superintend- 
ent of  Public  Works  to  combine  in  one  notice  wcrk  to  be 

.       ,         ,.  ,  .  e  1  combined  In 

of  advertisement  as  many  pieces  of  work  asadTCrtiBo- 
practicable.      The    advertisement    shall   be 
limited  to  a  brief  description  of  the  work 
proposed  to  be  let  with  an  announcement 
stating  where  the  maps,  plans  and  specifica-  t-orm  ot  ad- 
tlons  are  on  exhibition  and  the  terms    and  umitatioDB, 
conditions  under  which  bids  will  be  received 
and  the  time  and  place  where  the  same  will 
be  opened,  and  such  other  matters  as  may  be 
necessary  to  carry  out  the  provisions  of  this    ■ 
act.    The   proposals   received   pursuant   to 
said  advertisements  shall  be  publicly  opened 
and  read  at  the  time  and  place  designated. 
Every  proposal  must  be  accompanied  by  a 
money  deposit  in  the  form  of  a  draft  or  cer- fo''pnbii^°*^ 
tified  check  npon  some  good  banking  institu- ' 
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tion  in  the  city  of  Albany  or  New  York,  is- 

sned  by  a  national  or  State   bank   in  good 

credit  within  the  State,  and  payable  at  sight 

to  the  Superintendent  of  Public  Works  for 

JS^t' "   ^^^  P^""  centum  of  the  amount  of  the  pro- 

with  bid.       posal.    Li  case  the  proposer  to  whom  such 

contract  shall  be  awarded  shall  fail  or  refuse 

to  enter  into  such  contract  within  the  time 

fixed  hy  the  Superintendent  of  Public  Works, 

tor&'H*"  such  deposit  shaU  be  forfeited  to  the  State, 

(SfiJ^'w^xe-   paid  to  the  State  Treasnrer  and  become  a 

cute  con  M    ^^^^  ^^  ^^^  caual  fuud.    lu  casc  the  contract 

°«ra«i'°  **  ^®  made  such  deposit  shall  be  returned  to 

the  contractor.  In  cases  where  the  estimated 

cost  of  the  materials  and  work  does  not  ex- 

mrat'^ri*»Mi   ceed  ten  thousand  dollars,  the  period  of  ad- 

*  vertising  may  be  abridged  and  the  work  may 

be  advertised  by  circular  letters  and  posters 

when,  in  the  judgment  of  the  Superintendent 

of   Public  Works   approved  by  the  Canal 

Board,    such    course  may  be  desirable  or 

necessary.    The  Superintendent    of    I*ublic 

J^"rt  an"     Works  may  reject  all  the  bids  and  readver- 

'''^''  tise  and  award  the  contract  in  the  manner 

herein  provided,  whenever  in  his  judgment 

the  interests  of  the  State  will  be  enhanced 

^^'of'io   thereby.   No  contract  which  exceeds  by  more 

g"M™r2o     than  ten  per  centum  the  gross  cost  of  the 

^s  Item  i^uii-  work  Hs  estimated  by  the  State  Engineer  or 

provBi  of       by  more  than  twenty  per  centum  the  cost  of 

Canal  Board       ■'       .  ,  .  ,     ,      ,  ,     ,  , 

and  State      gny  item  thercm  shall  be  awarded  unless 

Engineer.  -    j      i 

such  award  shall  be  approved  by  the  State 
Engineer  and  Canal  Board.    The  contract 


when  woih  1* 


It  Public 


.y  Google 


BABGE  CANAL  STATUTE.      483 

in  a  form  to  be  approved  by  the  Attorney-  £^Vw?Svi3 
General  shall  be  made  with  the  person,  firm  ^nMa?."""''' 
or  corporation  who  shall  offer  to  do  and  per- 
form the  same  at  the  lowest  price  and  who 
shall  give  adeqnate  security  for  the  faithful 
and  complete  performance  of  the  contract, 
and  such  seenrity  shall  be  approved  as  to  security  to 

"  *  *  be  approved 

character  and  sufficiency  by  the  Superintend-  Boa^"nd 

ent  of  Public  Works  by  and  with  the  advice  ^gi^jj^^orka. 

and  consent  of  the  Canal  Board,  and  as  to 

form  by  the  Attorney-General  and  shall  be  at 

least  ten  per  centum  of  the  amonnt  of  the  securitj  10% 

contract 

estimated  cost  of  the  work  accordmg  to  thernce. 
contract  price.    If  in  the  judgment  of  the 
State  Engineer  the  work  upon  any  contract 
is  not  being  performed  according  to  the  con- 
tract or  for  the  best  interests  of  the  State, 
he  shall  so  certify  to  the  Canal  Board,  and  ^^"'.Jf^'r^ 
the  Canal  Board  shall  therenpon  have  power  sute^BS^ 
to  suspend  or  stop  the  work  under  such  eon-  wo^ 'under 
tract  while  it  is  in  progress  and  direct  the 
Snperintendent  of  Public  Works,  and  it  shall  anperm- 
thereupon  become  his  duty  to  complete  the  J^JJ5°JJ' '" 
same  in  such  manner  as  will  accord  with  the  "•■"*■ 
contract  specifications  and  be  for  the  best 
interests  of  the  State,  or  the  contract  may  be 
cancelled  and  readvertised  and  relet  ifi  the  «•?  »*  "i^' 
manner  above  prescribed,  and  any  excess  in 
the  cost  of  completing  the  contract  beyond  ftSJa'^'t  10 
the  price  for  which  the  same  was  originally  ^ntM^tor 
awarded  shall  be  charged  to  and  paid  by  the 
contractor  failing  to  perform  the  work.    If 
at  any  time  in  the  conduct  of  the  work  nnder 
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any  contract,  it  shall  become  apparent  to  the 
State  Engineer  that  any  item  in  the  contract 
will  exceed  in  qaantity  the  engineer's  esti- 
mate by  more  than  fifteen  per  centnm,  he 
shall  so  certify  to  the  Canal  Board  and  the 
Canal  Board  shall  therenpon  determine 
whether  the  work  in  excess  thereof  shall  be 
completed  by  the  contractor  nnder  the  terms 
and  at  the  prices  specified  in  the  contract  or 
whether  it  shall  be  done  or  furnished  by  the 
Superintendent  of  Public  Works,  or  whether 
a  special  contract  shall  be  made  for  snch  ex- 
cess in  the  manner  above  prescribed.  Every 
contract  shall  reserve  to  the  Superintendent 
of  Public  Works  the  right  to  suspend  or  can- 
cel the  contract  as  above  provided  and  to 
complete  the  same  or  readvertise  and  relet 
the  same  as  the  Canal  Board  may  determine, 
and  also  shall  reserve  to  the  Superintendent 
of  Public  Works  the  right  to  enter  uiron  and 
complete  any  item  of  the  contract  which  shall 
exceed  in  quantity  the  engineer's  estimate, 
by  more  than  fifteen  per  centum  or  to  make 
a  special  contract  for  such  excess,  as  the 
Canal  Board  may  determine.  (As  amended 
by  chap.  267,  Laws  1909.) 

§  8.  The  Governor  may  employ,  at  a  com- 
pensation to  be  fixed  by  him,  five  expert  civil 
engineers  to  act  as  an  advisory  board  of  con- 
sulting engineers,  whose  duty  it  shall  be  to 
advise  the  State  Engineer  and  the  Superin- 
tendent of  Public  Works,  to  follow  the  prog- 
ress of  the  work  and  from  time  to  time  re- 
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port  thereon  to  the  (Jovemor,  the  State  En- 
gineer and  the  Snperintendent  of  Public 
Works,  as  they  may  require  or  the  board 

may  deem  proper  and  advisable.    The  State  speciii 
•"  '^     "^  Deputr  to  b« 

Engineer  may  appoint  and  at  pleasure  re- ^ppj^''JJ^?' 
move  a  special  deputy,  at  a  compensation  to  ^^"m''?o 
be  fixed  by  him   with   the  approval  of  the  t^  ^tCT*^ 
Canal  Board,  who  may,  under  the  direction  pSSeci  or  tup 
of  the  State  Engineer,  perform  on  the  work  rSTufy- 
of  improvement  authorized  by  this  act  all  the 
duties  of  the  State  Engineer,  except  as  com- 
missioner, trustee  or  member  of  any  board, 
The  State  Engineer  may  also  appoint  and  at  ^^J',o"^; 
pleasure  remove  such    number    of   resident  Se^t'snli- 
engineers  in  addition  to  those  now  authorized  "*'"■ 
by  law  as  he  may  deem  necessary  for  the 
work  of  improvement  hereby  authorized  and 
may  prescribe  and  define  their  duties. 

§  9.  The  Superintendent  of  Public  Works  MoDthiy  esti- 

°  mate  of  WW 

may,  from  time  to  time,  upon  the  certificate  p«m  np<m  ™- 

■"  '  timate  of 

of  the  State  Engineer,  pay  to  the  contractor  ^^^^^^^ 
or  contractors  a  sum  not  exceeding  ninety 
per  centum  of  the  value  of  the  work  per- 
formed, and  such  certificate  of  the  State  En- 
gineer must  state  the  amount  of  work  per- 
formed and  its  total  value,  but  in  all  cases 
not  less  than  ten  per  centum  of  the  estimate  10%  reuinea. 
thus  certified  must  be  retained  until  the  con- 
tract is  completed  and  approved  by  the  State 
Engineer  and  the  Superintendent  of  Public 
Works. 

§  10.  All  measurements,   inspections  and  b^Wj^^^;,-^^ 
estimates  shall  be  made  by  the  State  Engi-'"  «""""'■'' 
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ueer  and  the  engineers  and  inspectors  ap- 
pointed by  him.  The  Superintendent  of  Pub- 
lic Works  may,  in  the  performance  of  the 
duties  devolving  upon  him  by  this  act,  rely 
upon  the  certificates  of  the  State  Engineer 
and  his  assistants  as  to  iiie  amount,  character 
and  quality  of  the  work  done  and  material 
furnished. 

§  11.  While  the  work  contemplated  in  this 
act  is  in  progress  the  canals  upon  which  work 
is  actually  being  done  shall  not  be  open  for 
navigation  earlier  than  May  fifteenth  and 
shall  be  closed  on  or  before  November  fif- 
teenth, except  that  portions  thereof  may  be 
opened  earlier  and  closed  later  when  in  the 
judgment  of  the  Superintendent  of  Public 
Works  such  a  course  will  not  be  detrimental 
to  the  progress  of  the  work  of  improvement. 

§  12.  All  questions  which  under  the  pro- 
visions of  this  act  are  to  be  determined  by 
the  Canal  Board,  shall  be  decided  by  a 
majority  vote  of  all  members  of  snch  board, 
and  a  full  and  complete  record  of  all  pro- 
ceedings of  such  board  shall  be  preserved, 
and  a  certified  copy  of  ita  determination  or 
action  upon  any  question  arising  under  this 
act  shall  be  transmitted  to  the  State  Engi- 


kDd  otbar  «i- 
pGDMs  and 
for  land 


§  13.  The  sum  of  ten  million  dollars  is 
hereby  appropriated,  payable  ont  of  the 
moneys  realized  from  the  sale  of  bonds  as 
provided  by  section  two  of  this  act,  and  from 
the  proceeds  of  the  sale  of  abandoned  lands 
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as  provided  in  section  five  of  this  act,  to  be 
expended  to  carry  out  the  purposes  of  this 
act;  said  sum  of  ten  million  dollars  to  be 
paid  by  the  Treasurer  on  the  warrant  of  the 
Comptroller,  after  due  audit  by  him,  upon 
the  presentation  of  the  draft  of  the  Superin- 
tendent of  Public  "Works  to  the  order  of  the 
contractor  if  for  construction  work,  or  to  his 
own  order  if  for  the  completion  by  him  of 
any  unfinished  contract  or  for  advertising 
for  miscellaneous  expenses  connected  with 
the  said  work,  or  upon  the  presentation  of 
the  drafts  of  the  State  Engineer  for  super- 
vising or  engineering  expenses  in  connection 
with  said  work,  or  upon  the  presentation  by 
the  Comptroller  of  accounts  for  miscellane- 
ous expenses,  or  on  the  presentation  of 
awards  by  the  court  of  claims,  or  an  agree- 
ment described  in  section  four  hereof  cer- 
tified as  hereinbefore  provided  for  compen- 
sation for  lands  appropriated  as  provided  in 
section  four  of  this  act  or  damages  caused  by 
the  work  of  improvement  hereby  authorized. 
(As  amended  by  chap.  365,  Laws  of  1906.) 

§  14.  Any  surplus  arising  from  the  sale  of  g^lJ",^''^'" 
bonds  and  the  sale  of  abandoned  lands  over  JSna^"^'"* 
and  above  the  cost  of  the  entire  work  of  the 
improvement  of  the  canals  as  herein  pro- 
vided for  shall  be  applied  to  the  sinking  fund 
for  the  payment  of  said  bonds. 

S  15.  This  law  shall  not  take  effect  until  uiw  w  be 

"  approveo   oj 

it  shall  at  a  general  election  have  been  snb-  JJ»  JJ^J' 
mitted  to  the  people,  and  have  received  a'«"- 
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majority  of  all  the  votes  cast  for  and  against - 
it  at  such  election ;  and  the  same  shall  be  sub- 
mitted to  the  people  of  this  State  at  the  gen- 
eral election  to  be  held  in  November,  nine- 
teen hundred  and  three.  The  ballots  to  be 
furnished  for  the  use  of  voters  upon  the  sub- 
mission of  this  law  shall  be  in  the  form  pre- 
scribed by  the  Election  Law  and  the  proposi- 
tion or  question  to  be  submitted  shall  be 
printed  thereon  in  substantially  the  follow- 
ing form,  namely:  "  Shall  chapter  (here  in- 
sert the  number  of  this  chapter)  of  the  laws 
of  nineteen  hundred  and  three,  entitled  'An 
act  making  provision  for  issuing  bonds  to  the 
amount  of  not  to  exceed  one  hundred  and  one 
million  dollars  for  the  improvement  of  the 
Erie  canal,  the  Oswego  canal  and  the  Cham- 
plain  canal,  and  providing  for  a  submission 
of  the  same  to  the  people  to  be  voted  upon  at 
the  general  election  to  be  held  in  the  year 
nineteen  hundred  and  three  '  be  approved!" 
§  16.  The  waters,  surplus  or  otherwise, 
created  or  impounded  as  a  result  of  the  im- 
provement of  the  Erie,  Champlain  and 
Oswego  canals,  pursuant  to  the  provisions  of 
this  act,  or  from  the  construction  of  any  dam 
or  dams,  mole  or  moles,  reservoir  or  reser- 
voirs, or  other  structures,  connected  there- 
with, shall  not  be  leased,  sold  or  otherwise 
disposed  of,  until  the  improvement  of  said 
canals  as  contemplated  in  this  act,  and 
amendments  thereto,  shall  have  been  finally 
completed,  nor  thereafter  until  authorized  by 
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statute  setting  forth  specific  terms,  condi- 
tions and  restrictions  governing  the  same. 
(This  section  added  by  chap.  494,  Laws 
1907.) 

§  17.  Upon   the    approval    of   the   State  swerin^d-^ 
Engineer  and  Surveyor,   the    Superintend- J^'^^J'^ 
ent  of  Public  Works  may  sell  at  public  or  n^J^^^iJeu 
private  sale  any  materials  found  in  deposit  "^rf*''  "*" 
or  otherwise  during  the  progress  of  the  im- 
provement   herein    provided    for    and    not 
necessary  therefor,  and  the  proceeds  of  such 
sale  shall  be  applied  to  the  cost  of  the  work 
hereby  directed.     (Added  by  chap.  320,  Laws 
of  1909.) 
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OHAP.  200,  LAWS  OF  1904. 
An  Act  relating  to  the  terms  of  office  of  consulting 
engineers  appointed  pursuant  to  chapter  one  hun- 
dred and  forty-seven  of  the  laws  of  nineteen  hundred 
and  three. 

BecMne  a   law   April   4,    1904,    with    the   approval   of   the   GoverDor. 
Passed,  three-flftha  being  present. 

The  People  of  the  State  of  New  York,  represented 
in  Senate  and  Assembly,  do  enact  as  follows: 
^^ti^         Section  1.  The  terms  of  office  of  the  civil 
caginean.     ^  engineers  appointed  to  act  as  an  Advisory 
Board  of  Consulting  Engineers,  pursuant  to 
the  provisions  of  chapter  one  hundred  and 
forty-seven  of  the  laws  of  nineteen  hundred 
and  three,  entitled  "An  act  making  provision 
for  issuing  bonds  to  the  amount  of  not  to  ex- 
ceed one  hundred  and  one  millions  of  dollars 
for  the  improvement  of  the  Erie  canal,  the 
Oswego  canal  and  the  Champlain  canal,  and 
providing  for  a  submission  of  the  same  to 
the  people  to  be  voted  upon  at  the  general 
election  to  be  held  in  the  year  nineteen  hun- 
dred and  three,"  shall  continue  during  the 
construction  of  the  work  authorized  by  that 
ho^^iS       "'^*-     Vacancies  in  the  offices  of  such  engi- 
neers shall  be  filled  by  the  Governor  by  and 
with  the  advice  and  consent  of  the  Senate 
for  terms  beginning  with  the  date  of  ap- 
pointment and  continuing  during  the  con- 
struction of  such  work. 
S  2.  This  net  shall  take  effect  immediately. 
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CHAP.  302,  LAWS  OF  1906. 
An  Act  providing  for  the  issue  of  bonds  of  the  state 
to  run  for  a  period  of  fifty  years  in  lieu  of  bonds 
heretofore  authorized  by  chapter  one  hundred  and 
forty-seven  of  the  laws  of  nineteen  hundred  and 
three,  but  not  issued. 

Ik<-arae  a   law,   April   24,    IBOO,   with    the   approval   of    the   Governor. 
Passed,  three-flftlis  being  present. 

The  People  of  the  State  of  New  York,  represented 
in  Senate  and  AssewHy,  do  enact  as  follows: 

Section  1,  There  shall  be  issued  in  theJ'g'S'^^gJ^ 
manner  and  at  the  times  hereinafter  recited, 
bonds  of  the  state  in  amount  not  to  exceed 
ninety-nine  million  dollars  in  lieu  of  bonds  to 
that  amount  authorized  by  chapter  one  hun- 
dred and  forty-seven  of  the  laws  of  nineteen 
hundred  and  three,  but  not  issued.  Said 
bonds  shall  be  sold  by  the  state  and  the  pro- 
ceeds thereof  paid  into  the  state  treasury, 
and  so  much  thereof  as  shall  be  necessary  ex- 
pended for  the  purpose  of  improving  the 
Erie  canal,  the  Oswego  canal  and  the  Cham- 
plain  canal,  and  the  procurement  of  the 
lands  required  in  connection  therewith,  as 
provided  in  said  chapter  one  hundred  and 
forty-seven  of  the  laws  of  nineteen  hundred 
.  and  three.  Said  bonds  shall  be  exempt  from  ^^^J" 
taxation. 

§  2.  The  Comptroller  is  hereby  directed,  ^™f;<j;';," 
under  the  supervision  of  the  commissioners  y°"ahie"'o*J 
of  the  canal  fund,  to  cause  to  be  prepared  """  ^^"'^^■ 
the  bonds   of  this   State  in   an  aggregate 
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amount  not  to  exceed  DiDety-tiine  million  dol- 
lars, said  bonds  to  bear  interest  at  a  rate  not 
to  exceed  tliree  per  centum  per  annum,  which 
interest  shall  be  payable  semi-annually  in 
Bond!  ran  BO  the  city  of  New  York.    Said  bonds  shall  be 

years.    To  be  ■' 

•old  "»■>*  ^  issued  to  run  for  a  period  of  fifty  years,  and 
shall  not  be  sold  for  less  than  par.  The 
Comptroller  is  hereby  charged  with  the  duty 
of  selling  said  bonds  to  the  highest  bidder 
AdTertiie  for  8^*61"  advertising  for  a  period  of  twenty  con- 
bwTar'  secutive  days  exclusive  of  Sundays  and  holi- 
days, in  at  least  two  daily  papers,  one  printed 
in  the  city  of  New  York,  and  one  in  the  city 
of  Albany.  Said  advertisements  shall  eon- 
tain  a  provision  to  the  effect  that  the  Comp- 
troller may  reject  any  or  all  bids  made  in 
pursuance  of  said  advertisements,  and  in  the 
event  of  such  rejection,  the  Comptroller  is 
authorized  to  readvertise  for  bids  in  the 
manner  above  described  as  many  times  as  in 
his  judgment  may  be  necessary  to  effect  a 
uoDds  to  b«  satisfactory  sale.  The  said  bonds  shall  not 
not  "  wjeed  all  bc  sold  at  one  time,  but  they  shall  be  sold 
in  lots  not  exceeding  in  amount  ten  million 
dollars,  as  the  proceeds  thereof  may  be  re- 
quired during  the  ensuing  year  to  prosecute 
the  work  of  the  said  improvements  of  the 
canals.  There  is  hereby  imposed  a  direct 
annual  tax  to  pay  and  sufficient  to  pay,  the 
interest  on  each  bond  issued  under  this  act 
as  it  falls  due,  and  to  pay,  and  sufficient  fo 
pay  and  discharge  the  principal  of  each  of 
such  bonds  within  fifty  years  from  the  date 
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thereof.  The  rate  of  such  annual  tax  shall  ^("""Jgo*^, 
be  fonr  one-thousandths  of  a  mill  on  each^'^'^^^'*"* 
doUar  of  valuation  of  real  and  personal  SJnTC  *" 
property  in  this  State  subject  to  taxation,  for  """""^ 
each  and  every  one  million  dollars,  or  frac- 
tion thereof,  in  par  value  of  said  bonds  is- 
sued under  this  act,  and  outstanding  or  to  be 
outstanding  during  the  fiscal  year  during 
which  the  amount  of  such  tax  is  computed. 
The  legislature  shall  each  year  compute  the 
amount  of  tax  required  as  above  specified, 
and  in  making  such  computation  shall  in- 
clude, at  the  rate  above  mentioned,  such 
bonds  as  will  be  required  to  be  issued  under 
this  act  dnring  the  fiscal  year  for  which  the 
amount  of  such  tax  is  so  computed.  The  tax 
imposed,  as  herein  provided,  shall  be  as- 
sessed, levied  and  collected  in  the  manner 
prescribed  by  law,  and  shall  be  paid  by  the 
several  county  treasurers  into  the  treasury 
of  the  State.     The  proceeds  of  such  tax  shall  Parmput  of 

^  bonds  by 

be  invested  by  the  Comptroller  under  the  comptroller. 
.  direction  of  the  Commissioners  of  the  Canal 
Fund  and  together  with  the  interest  arising 
therefrom,  any  premiums  received  on  the 
sale  of  said  bonds,  and  interest  accruing  on 
deposits  of  money  received  from  the  sale  of 
said  bonds,  or  from  miscellaneous  sources, 
shall  constitute  a  sinking  fund,  which  is 
hereby  created.  Said  fund  shall  be  used 
solely  for  the  purpose  of  paying  the  prin-  rro*w«i 
eipal  and  interest  of  bonds  issued  in  accord- sen  »p«rt 

^  KlnkliiB  tnai, 

ance  with  the  provisions  of  this  act.    Pro-  ^^^  «» ^ 


.y  Google 


494      BARGE  CANAL  STATUTE. 

vided,  however,  that  in  case  the  legislature 
shall  set  apart  in  any  fiscal  year  moneys  in 
the  State  treasury  as  a  sinking  fund  to  pay 
the  interest  on  the  said  bonds  as  it  falls  due 
and  to  pay  and  discharge  the  principal 
thereof,  and  such  moneys  shall  be  sufficient 
to  provide  a  sum  equal  to  the  amount  that 
would  otherwise  have  been  raised,  as  herein- 
before provided,  in  such  fiscal  year  for  such 
sinking  fund,  a  direct  annual  tax  for  such 
year  shall  not  be  imposed  and  collected  as  re- 
quired by  the  provisions  of  thi  sact. 

§  3.  Contracts  for  the  said  improvement 

of  the  canals  may  be  made  from  time  to  time, 

provided  that  together  with  the  cost  of  the 

necessary  lands,  structures  and  waters  and 

obitBBtiooB     all  other  expenses  of  the  work,  thev  shall  not 

at  Slate  not 

to  Mcerf^^     in  the  aggregate  exceed  the  amount  of  the 
"•"<■■  bonds  authorized  by  law  for  such  improve- 

ment and  the  amount  realized  on  the  sale  of 
the  abandoned  canal  lands,  any  provision  of 
chapter  four  hupdred  and  seventy-nine  of 
the  laws  of  eighteen  hundred  and  ninety-nine 
to  the  contrary  notwithstanding. 
a'"fM  1*0  ^  §  '*■  ^^J'  surplus  arising  from  the  sale  of 
sinkinf  fuoa.  jjoQ^jg^  tjjg  gajg  of  abandoned  lands,  or  from 
the  sale  of  buildings,  or  other  property  upon 
lands,  condemned  or  otherwise  purchased, 
for  purposes  of  said  improvement,  over  and 
above  the  cost  of  the  entire  work  of  the  said 
improvement  of  the  canals,  .shall  be  applied 
to  the  sinking  fund  for  the  payment  of  the 
said  bonds.  (As  amended  by  chap.  241, 
Laws  of  1909.) 
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CHAP.  272,  LAWS  OF  1909. 
An  Act  to  expedite  the  work  of  improving  the  Oawego 
canal  by  providing  for  a  suspension  of  navigation 
during  the  year  nineteen  hundred  and  nine. 

BecBBie   a   law   April   30,    1806,   with   the   approval   of   the   Governor. 
Passed,  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented 
in  Senate  and  Assembly,  do  enact  as  follows: 

Section  1.  The  Superintendent  of  Public 
Works  is  hereby  authorized  to  close  the 
Oswego  canal  between  Three  Kiver  Point 
and  lock  number  ten  at  Fulton,  during  the 
entire  year  nineteen  hundred  and  nine;  and 
between  lock  number  ten  at  Fulton  and  lake 
Ontario  from  May  fifteenth  to  July  fifteenth, 
nineteen  hundred  and  nine,  provided  that 
nothing  herein  contained  shall  be  deemed  to 
permit  the  closing  of  said  canal  to  navigation 
during  any  other  year  than  that  herein 
named;  and  provided,  further,  that  nothing 
herein  contained  shall  be  deemed  to  prevent 
the  opening,  from  time  to  time,  during  the 
said  year,  of  any  portion  of  said  canal  upon 
which  actual  improvement  work  is  not  in 
progress  if,  in  the  judgment  of  the  Superin- 
tendent of  Public  Works,  the  same  may  be 
done  without  detriment  to  improvement 
work  upon  the  said  canal. 

§  2.  All  conflicting  acts  or  parts  of  acts 
are  hereby  repealed  to  the  extent  that  they 
are  iii  conflict  herewith.      .  : 
■  -g  3.  ThiSract  shall  take  ejffect  immediately. 
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CHAP.  438,  LAWS  OF  1909. 
An  Act  authorizing  an  inquiry  into  the  question  as  to 
providing  terminal  facilities  on  the  canals  of  this 
state,  with  a  view  of  ultimately  improving  and  fos- 
tering the  commerce  of  the  state,  and  making  an  ap- 
propriation therefor. 

Became    a    law   M^   22,    1900,    with    the    approval    of    the    Governor. 
rateed,  three-flfths  being  preaent. 

The  People  of  the  State  of  New  York,  represented 
in  Senate  and  Assembly,  do  enact  as  follows: 

Section  1.  The  State  Engineer  and  Sur- 
veyor, the  Superintendent  of  Public  Works, 
the  Chairman  of  the  Advisory  Board  of  Con- 
sulting Engineers  and  the  Special  Examiner 
and  Appraiser  of  canal  lands  are  hereby 
designated  and  constituted  a  commission  for 
the  purpose  .of  studying  the  question  as  to 
the  providing  of  terminal  facilities  for  the 
canals  of  this  state.  It  shall  be  the  duty  of 
said  commission  to  visit  and  inspect  the 
various  harbors  in  this  state  connected  with 
the  canals,  as  well  as  all  harbors  in  this  state 
where  freight  carried  on  the  canals  may  be 
either  received  or  discharged.  It  shall  also 
be  the  duty  of  said  commission  to  report  to 
the  Legislature  at  the  earliest  possible  date, 
in  detail  its  findings  and  its  recommenda- 
tions as  to  the  harbors  and  canal  termini, 
where,  in  its  judgment,  special  facilities  for 
receiving  or  discarding  canal  freight  should 
be  provided;  as  to  available  sites  for  such 
terminal  sliructures ;  as  to  the  amonnt  of  land 
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necessary  to  be  taken  at  each  point  for  such 
purposes;  also  as  to  the  character,  extent 
and  probable  cost  of  construction  and  main- 
tenance of  each  of  such  terminal  structures ; 
the  revenues,  if  any,  possible  to  be  derived 
therefrom ;  also  generally  as  to  matters  that, 
to  the  commission,  may  seem  pertinent  to  the 
snbjeot. 

g  2.  For  the  purpose  of  carrying  out  the 
provisions  of  this  act  the  sum  of  ten  thou- 
sand dollars  ($10,000),  or  so  much  thereof  as 
may  be  necessary,  is  hereby  appropriated 
out  of  any  moneys  in  the  treasury  not  other- 
wise appropriated;  but  none  of  the  moneys 
hereby  appropriated  shall  be  applicable  to 
the  payment  of  the  traveling  expenses  of  the 
oflScials  designated  as  members  of  the  com- 
mission hereby  created  who  may  be  provided 
funds  for  the  defraying  of  traveling  ex- 
penses by  other  appropriations. 

§  3.  This  act  shall  take  effect  immediately. 
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CHAP.  195,  LAWS  OF  1908. 
An  Act  to  repeal  chapter  three  hundred  and  thirty-five 
of  the  laws  of  nineteen  hundred  and  four,  entitled 
"An  act  providing, for  the  appraisal  of  lands,  struc- 
tures and  waters  for  the  use  of  the  improved  canals 
as  authorized  by  chapter  one  hundred  and  forty- 
seven  of  the  laws  of  nineteen  hundred  and  three,*' 
and  authorizing  the  appointment  of  a  Special  Ex- 
aminer and  Appraiser  by  the  Qi^vemor,  and  fixing 
his  compensation. 


The  People  of  the  State  of  New  York,  represented 
in  Senate  and  Assembly,  do  enact  as  follows: 

Section  1.  Chapter  three  hundred  and  thir- 
ty-five of  the  laws  of  nineteen  and  four,  en- 
titled "An  act  providing  for  the  appraisal  of 
lands,  structures  and  waters  for  the  use  of 
the  improved  canals  as  anthorized  by  chapter 
one  hundred  and  forty-seven  of  the  laws  of 
nmeteen  hundred  and  three,"  is  hereby  re- 
pealed. 

§  2.  The  Governor  shall  appoint  a  Special  Y^inj™"* 
Examiner  and  Appraiser  of  canal  lands 
whose  duty  it  shall  be  to  visit  and  inspect 
the  lands,  structures  and  water  rights,  or 
property  rights  appertaining  thereto,  ap- 
propriated for'  the   use   of   the   improved 
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canals,  and  for  the  purposes  of  the  work  and 
improvement  anthorized  by  chapter  one  hna- 
dred  and  forty-seven  of  the  laws  of  nineteen 
hundred  and  three,  as  provided  by  section 
fonr  of  said  act  and  acts  amendatory  thereof. 
Appninr  Such  Special  Examiner  and  Appraiser, 
either  upon  the  application  of  the  owners  of 
such  lands,  structures  and  waters,  or  prop- 
erty rights  pertaining  thereto,  or  of  the  Su- 
perintendent of  Public  Works,  may  fix  and 
determine  with  each  or  any  of  said  respective 
owners  upon  a  fair  valuation  of  any  specific 
portion  of  said  real  property,  structures, 
waters  or  property  or  rights  connected  there- 
with, or  damage  resulting  to  any  such  owner 
or  occupant,  and  may  agree  upon  a  price  to 
be  paid  therefor  by  the  state  and  accepted  by 
said  respective  owner  or  owners  in  full  com- 
pensation for  such  specific  property  or 
rights,  or  for  the  damage  caused  by  said 
AKreement  to  ^^rk  Or  improvement.  Such  agreements 
S^d'°awroi-^  shall  be  reduced  to  writing  and  .signed  by 
toDd"n'f  0?  9"<^h  owner  or  owners  and  by  said  Special 
and'^be'"'"  Examiner  and  Appraiser,  and  shall  be  sub- 
mitted by  said  Special  Examiner  and  Ap- 
praiser to  the  Superintendent  of  Public 
"Works  who,  if  he  shall  approve,  sball  submit 
said  agreement  to  the  Canal  Board  with  his 
recommendations,  for  approval.  If  in  the 
opinion  of  the  Canal  Board,  it  is  possible  by 
means  of  such  appraisal  and  agreement,  to 
acquire  for  the  state  a  good  title  to  tbe  entire 
interest  of  any  specific  parcel  of  Iwd  or 
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other  property  or  right  necessary  for  said 
improvement  within  the  survey  made  by  the 
State  Engineer  and  Surveyor  and  certified 
by  him,  pursuant  to  section  four  of  chapter 
one  hundred  and  forty-seven  of  the  laws  of 
nineteen  hundred  and  three,  and  acts  amend- 
atory thereof,  and  that  it  will  be  for  the  ad- 
vantage of  the  State'  to  obtain  such  specific 
property  or  right  without  condemnation  pro- 
ceedings or  resort  by  said  owners  to  the 
court  of  claims,  said  Canal  Board  shall  ap- 
prove such  agreement  so  entered  into  with 
such  owners,  and  upon  the  presentation  and 
delivery  of  proper  conveyances,  duly  ap- 
proved by  the  attorney-general,  said  canal 
board  may  certify  its  acceptance  thereof  to 
the  Comptroller  for  payment  under  the  pro- 
visions of  section  thirteen  of  chapter  one 
hundred  and  forty-seven  of  the  laws  of  nini 
teen  hundred  and  three,  and  acts  amendatory 
thereof,  to  the  owner  or  owners  severally 
named  therein.  The  .treasurer  shall  pay  to 
such  owner  or  owners  upon  the  warrant  o! 
the  Comptroller,  after  due  audit  by  him,  the 
amounts  specified  in  such  certificates. 

§  3.  Said  Special  Examiner  and  Appraiser  '^^^'^. 
shall  be  appointed  for  a  term  of  three  years  ■^'''" 
and- shall  receive  an  annual  salary  of  four 
thousand  dollars  and  his  actual  and  neces- 
sary traveling  expenses  incurred  in  the  dis- 
charge of  his  ofiBcial  duties,  to  be  paid 
monthly  out  of  funds  provided  for  the  im- 
provement of  the  Erie,  Oswego  and  Cham- 
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plain  canals  as  authorized  by  chapter  one 
hundred  and  forty-seven  of  the  laws  of  nine- 
teen hundred  and  three  and  acts  amendatory 
T  ^hereof.  The  Governor  may  remove  such 
Special  Examiner  and  Appraiser  for  cause 
at  any  time,  after  giving  him  an  opportunity 
to  be  heard  in  his  defense. 

§  4.  This  act  shall  take  effect  l£ay  first, 
nineteen  hundred  and  eight.  (As  amended 
by  chap.  286,  Laws  of  1910.) 
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CHAP.  286,  LAWS  OF  1910. 
An  Act  to  amend  chapter  one  hundred  and  ninety-five 
of  the  laws  of  nineteen  hnndred  and  eight,  entitled 
"An  aet  to  repeal  chapter  three  hundred  and  thirty- 
five  of  the  laws  of  nineteen  hnndred  and  four,  enti- 
tled 'An  act  providing  for  the  appraisal  of  lands, 
stractures  and  waters  for  the  use  of  the  improved 
eanals  as  authorized  by  chapter  one  hnndred  and 
forty-seven  of  the  laws  of  nineteen  hundred  and 
three,'  and  authorizing  the  appointment  of  a  special 
examiner  and  appraiser  hy  the  governor,  and  fixing 
his  compensation,"  in  relation  to  the  procedure  for 
payment  of  awards. 

The  People  of  the  State  of  New  York,  represented 
in  Senate  and  Assembly,  do  enact  as  follows: 
Section  1.  Chapter  one  hundred  and  ninety- 
five  of  the  laws  of  nineteen  hundred  and  eight, 
entitled  "An  act  to  repeal  chapter  three  hun- 
dred and  thirty-five  of  the  laws  of  nineteen 
hundred'  and  fonr,  entitled  *An  act  providing 
for  the  appraisal  of  lands,  structures  and 
waters  for  the  nse  of  the  improved  canals  as 
authorized  by  chapter  one  hundred  and  forty- 
seven  of  the  laws  of  nineteen  hundred  and 
three, '  and  authorizing  the  appointment  of  a 
special  examiner  and  appraiser  by  the  gover- 
nor, and  fixing  his  compensation,"  is  hereby 
amended  by  adding  thereto,  after  section  two 
thereof,  three  new  sections,  to  be  sections 
two-a,  two-b  and  two-c,  to  read,  respectively, 
as  follows : 
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§  2-a.  In  any  case  where  the  person  enti- 
tled to  the  award  is  an  infant,  or  a  person  in- 
competent to  manage  his  affairs  by  reason 
of  lunacy,  idiocy  or  habitual  dnmitenness,  the 
supreme  oonrt  is  hereby  given  jurisdiction  to 
entertain  an  application,  to  be  made  by  such 
person,  for  authority  to  agree  with  the  special 
examiner  and  appraiser  as  to  the  amount  of 
such  award.  Such  application  must  be  made 
by  the  petition  of  the  general  guardian  or  the 
guardian  of  the  property  of  the  infant ;  or  by 
the  committee  of  the  property  of  the  lunatic 
or  other  incompetent  person  or  by  any  rela- 
tive or  other  person  in  behalf  of  either. 
Where  the  application  is  in  behalf  of  an  in- 
fant of  the  age  of  fourteen  years  or  upwards, 
the  infant  must  join  therein.  The  petition 
must  be  verified  in  like  manner  as  a  verified 
pleading  in  an  action  in  the  supreme  court. 
It  must  describe  the  lands,  structures  and 
water  rights  or  property  rights  appertain- 
ing thereto,  of  which  the  petitioner  was  the 
owner,  or  in  which  the  petitioner  had  an  in- 
terest at  the  time  of  the  appropriation  by  the 
state.  It  must  set  forth  the  value  of  the 
property  so  appropriated  and  the  amount  of 
the  award  to  which  the  petitioner  claims  to 
be  entitled.  There  must  be  annexed  to  the 
petition  affidavits  by  at  least  two  disinter- 
ested persons  acquainted  with  the  facts,  as  to 
the  value  of  the  property  so  appropriaterl. 
On  pre.sentation  of  the  petition  the  court  shall 
appoint  a  suitable  person  to  be  the  special 
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guardian  of  said  infant  or  incompetent  per- 
son. After  daly  considering  the  matter  and 
determining  the  valne  of  the  property  so  ap- 
propriated the  court  may  make  an  order  au^ 
thorizing  said  guardian  of  such  infant  or  in- 
competent peraon  to  enter  into  an  agreement 
with  the  special  examiner  and  appraiser  fix- 
ing the  amount  to  which  the  infant  or  incom- 
petent person  is  entitled,  which  shall  be  not 
less  than  the  amonnt  so  fonnd  by  the  court  as 
the  value  of  the  property  so  appropriated. 
Such  guardian  must,  before  he  is  entitled  to 
receive  payment  of  the  award  in  behalf  of 
such  infant,  or  incompetent  person,  enter 
into  a  bond  to  such  infant  or  incompetent  per- 
son in  snch  form,  in  such  amount  and  with . 
sUch  sureties  as  the  court  shall  specify  in  the 
order  of  appointment  conditioned  for  the 
faithful  discharge  of  his  trust ;  for  the  pay- 
ing over  and  investing  of  and  accounting  for 
all  moneys  so  received  by  him  according  to 
the  direction'  of  any  court  having  authority 
to  give  directions  in  the  premises  and  for 
the  observance  of  the  directions  of  the  court 
in  relation  to  the  trust.  Payment  by  the  state 
of  the  amount  of  the  award  to  the  guardian 
so  appointed  and  qualified  shall  be  valid  and 
binding  as  though  the  infant  or  other  incom- 
petent person  were  fully  competent  and  pay- 
ment had  been  made  to  such  person.  The 
agreement  so  entered  into  shall  not  be  bind- 
ing on  the  state  until  the  same  shall  have 
been  approved  by  the  superintendent  of  pub- 
31 
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lie  works  and  by  the  canal  board  as  provided 
in  section  two  of  this  act. 

§  2-b.  In  any  case  where  the  right  to  the 
award  is  vested  in  one  or  more  persons  for 
life,  with  contingent  remainder  or  remainders 
over  to  persons  the  identity  of  whom  cannot 
be  definitely  ascertained  until  the  death  of 
the  person  or  persons  entitled  to  the  life  es- 
tate, the  supreme  court  is  hereby  given  jnriE- 
diction  to  entertain  an  application  to  be  made 
by  such  person  or  persons  or  by  any  party  in 
interest  for  the  appointment  of  a  trustee, 
such  trustee  to  be  authorized  to  agree 
as  to  the  amount  of  such  award,  as 
hereinafter  provided,  and  to  receive  pay- 
ment therefor.  Such  application  must  be 
made  by  verified  petition.  Such  petition 
must  describe  the  lands,  structures  and 
water  rights  or  property  rights  appertain- 
ing thereto,  represented  by  the  award,  and 
appropriated  by  the  state,  and  must  set  forth 
the  value  of  the  property  so  appropriated 
and  the  amount  of  the  award  which  the  pe- 
titioner claims  should  be  made  by  the  state 
for  the  property  so  appropriated.  It  must 
pray  for  the  appointment  of  a  suitable  per- 
son as  trustee,  to  whom  payment  of  the  award 
may  be  made  by  the  state.  The  supreme 
court  shall  not  grant  an  order  in  accordance 
with  such  application,,  unless  it  appears  to 
the  satisfaction  of  such  court  that  a  written 
notice,  stating  tlie  time  and  place  of  the  ap- 
plication therefor,  has  been  served  upon  the 
life  tenant,  and  upon  every  other  person  in 
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being  having  an  estate,  vested  or  contingent, 
in  reversion  or  remainder,  in  said  award,  at 
least  eight  days  before  the  making  thereof. 
If  such  beneficiary  or  other  person  is  an  adult 
without  the  state,  or  is  a  minor,  lunatic,  per- 
son of  unsound  mind,  habitnal  drunkard  or 
absentee,  notice  shall  be  served  on  such  bene- 
ficiary or  other  person  iu  such  manner  as  the 
court  or  a  justice  thereof  may  prescribe. 
Upon  the  return  day  of  the  notice  the  court 
shall,  upon  its  own  motion,  appoint  a  special 
guardian  for  any  minor,  and  for  any  lunatic, 
person  of  unsound  mind  or  habitual  drnnk- 
ard  who  shall  not  be  represented  by  a  com- 
mittee duly  appointed.  After  taking  proof 
of  the  facts  either  before  the  court  or  by  a 
referee  and  hearing  the  parties,  and  fully  ex- 
amining into  the  matter  the  court  must  make 
an  order  appointing  a  suitable  person  trustee 
to  receive  payment  of  the  award  by  the  state 
and  must  require  the  trustee  to  give  a  bond 
in  such  an  amount  and  with  such  sureties  as 
the  court  directs,  conditioned  for  the  faith- 
ful discharge  of  his  trust  and  for  the  due  ac- 
counting of  all  moneys  received  by  him  pur- 
suant to  said  order.  Said  order  shall  also  au- 
thorize such  trustee  to  enter  into  an  agree- 
ment with  the  special  examiner  and  appraiser 
fixing  the  amount  of  «uch  award.  The  agree- 
ment so  entered  into  shall  not  be  binding  on 
the  state  until  the  same  shall  have  been  ap- 
proved by  the  superintendent  of  public  works 
and  by  the  canal  hoard  as  provided  in  section 
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two  of  this  act.  Payment  by  the  state  of  the 
amount  of  the  award  to  the  trustee  bo  ap- 
pointed and  quEflified  ahall  be  valid  and  effect- 
ual against  all  minors,  lunatics,  persons  of 
unsound  mind,  habitual  drunkards  and  per- 
sons not  in  being,  and  against  all  other  per- 
sons served  with  notice  as  hereinbefore  pro- 
vided. The  trustee  so  appointed  by  the  court 
shall,  unless  otherwise  ordered  by  the  court, 
invest  such  award  in  the  manner  and  form 
prescribed  and  regulated  by  law,  relative  to 
investment  of  trust  funds  by  trustees,  and 
shall  pay  and  apply  the  net  income,  after  de- 
ducting all  lawful  expenses  and  commissions, 
to  the  use  of  the  life  tenant  during  life,  and 
upon  the  death  of  the  life  tenant  pay  over 
and  distribute  the  principal  to  and  among  the 
remaindermen  entitled  thereto  in  accordance 
with  the  order  of  the  court,  upon  an  account- 
ing. 

§  2-c.  In  any  case  where  the  right  to  the 
award  is  vested  in  a  trustee,  in  trust  to  pay 
over  the  income  for  life  to  some  iwrson  or 
persons,  with  contingent  remainder  over  to 
persons,  the  identity  of  whom  cannot  be  defi- 
nitely ascertained  imtil  the  death  of  the  life 
beneficiary,  the  supreme  court  is  hereby  given 
jurisdiction  to  entertain  an  application  to  be 
made  by  such  trustee  or  by  any  party  in  in- 
terest, for  au  order  authorizing  such  trustee 
to  agree  as  to  the  amount  of  such  award  as 
hereinafter  provided,  and  to  receive  payment 
thereof.    Such  application  must  be  made  by 
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verified  petition,  Snch  petition  must  describe 
the  lands,  strnctnres  and  water  rights  or 
property  rights  appertaining  thereto,  repra- 
sented  by  the  award  and  appropriated  by  the 
state,  and  must  set  forth  the  valne  of  the 
property  so  appropriated,  and  the  amount  of 
the  award  which  the  petitioner  claims  should 
be  made  by  the  state  for  the  property  eo  ap- 
propriated. It  must  pray  for  an  order  au- 
thorizing such  trustee  to  agree  with  the 
special  examiner  and  appraiser  as  to  the 
amount  of  the  award,  and  to  receive  payment 
thereof.  The  supreme  court  shall  not  grant 
an  order  in  accordance  with  such  application, 
unless  it  appears  to  the  satisfaction  of  snch 
court  that  a  written  notice,  stating  the  time 
and  place  of  the  application  therefor,  has 
been  served  upon  the  beneficiary  for  life,  and 
upon  every  other  person  in  being  having  an 
estate  vested  or  contingent,  in  reversion  or 
remainder,  in  said  award,  at  least  eight  days 
before  the  making  th'ereof.  If  such  bene- 
ficiary or  other  person  is  an  adult  without 
the  state,  or  is  a  minor,  lunatic,  person  of  un- 
sound mind,  habitual  drunkard  or  absentee, 
notice  shall  be  served  on  stich  beneficiary  or 
other  person  in  such  manner  as  the  court  or  a 
justice  thereof  may  prescribe.  Upon  the  re- 
turn day  of  the  notice,  the  court  shall,  upon 
its  own  motion,  appoint  a  special  guardian 
for  any  minor,  and  for  any  lunatic,  person 
of  unsound  mind  or  habitual  drunkard  who 
shall  not  be  represented  by  a  committee  duly 
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appointed.  After  taking  proof  of  the  facts 
either  before  the  court  or  by  a  referee,  and 
hearing  the  parties  and  fully  examining  into 
the  matter,  the  court  must  make  an  order  au- 
thorizing said  trustee  to  receive  payment  of 
the  award  by  the  state  and  to  enter  into  an 
agreement  with  the  special  examiner  and  ap- 
praiser fixing  the  amount  of  such  award.  The 
agreement  so  entered  into  shall  not  he  bind- 
ing on  the  state  until  the  same  shall  have 
been  approved  by  the  superintendent  of  pub- 
lic works  and  by  the  canal  board  as  provided 
in  section  two  of  this  act  Payment  by  the 
state  of  the  amount  of  the  award  to  such 
trustee  shall  be  valid  and  effectual  against 
all  minors,  lunatics,  persons  of  unsound 
mind,  habitual  drunkards  and  persons  not  in 
being,  and  against  all  other  persons  served 
with  notice  as  hereinbefore  provided. 
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Chapter  5  of  the  Consolidated  Laws. 

§  4.  Maps  and  Field  Notes.  There  shall  be  kept  on 
file  in  the  office  of  the  state  engineer  complete  manu- 
soript  maps  and  field-notes  .of  every  canal  now  or  here- 
after to  be  boilt  and  of  all  the  lands  belonging  to  the 
■  state  adjacent  thereto  or  connected  therewith,  in  wbich 
the  boundaries  of  every  parcel  of  land  to  which  the 
state  shall  have  a  separate  title  shall  be  designated, 
and  the  names  of  the  former  owners  and  the  date  of 
each  title  entered.  The  expense  of  all  such  maps  and 
field-notes  shall  be  paid  out  of  the  appropriations  made 
for  the  support  and  maintenance  of  the  canals.  All 
such  maps  and  field-notes  approved  by  the  canal  board 
or  superintendent  of  public  works  or  certified  by  such 
board  or  superintendent  or  by  the  state  engineer  to  be 
correct,  shall  be  presumptive  evidence  of  the  truth  of 
the  facts  therein  stated  and  of  the  ownership  by  the 
state  of  the  lands  therein  described. 

§  5.  Copies  of  Maps  and  Field-Notik  in  County 
Clerk's  Office.  A  copy  of  every  map  and  of  all  field- 
books  and  notes  so  filed  or  of  such  part  thereof  as 
relates  to  the  canal  lands  in  any  county,  certified  by  the 
state  engineer  to  be  a  correct  copy  thereof,  shall  be 
filed  in  the  clerk's  office  of  such  county,  and  shall  be 
evidence  with  like  force  and  effect  as  the  original  maps 
and  field-notes  of  which  it  is  a  copy.  Transcripts  of 
a  part  of  any  such  map  or  field-notes,  certified  by  the 
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officer  having  the  custody  of  the  original  or  certified 
copies  from  which  they  are  made,  to  be  correct  copies 
thereof,  shall  be  evidence  as  to  the  parts  contained  in 
snch  transcripts,  with  the  same  force  and  effect  as  if 
the  originals  were  produced. 

§  47.  Claims  fob  Damages.  There  shall  be  allowed 
and  paid  to  every  person  sustaining  damages  from  the 
canals  or  from  their  use  or  management,  or  resulting 
or  arising  from  the  neglect  or  conduct  of  any  officer  of 
the  state  having  charge  thereof,  or  resulting  or  aris- 
ing from  any  accident,  or  other  matter  or  thing  con- 
nected with  the  canals,  the  amount  of  such  damages  to 
■  be  ascertained  and  determined  by  the  proper  action  or 
proceedings  before  the  court  of  claims ;  but  no  judg- 
ment shall  be  awarded  by  such  court  for  any  such 
damages  in  any  case  unless  the  facts  proved  therein 
make  out  a  case  which  would  create  a  legal  liability 
against  the  state,  were  the  same  established  in  evi- 
dence in  a  court  of  justice  against  an  individual  or 
corporation ;  provided  that  the  provisions  of  this  sec- 
tion shall  not  extend  to  claims  arising  from  damages 
resulting  from  the  navigation  of  the  canals. 

Neither  the  comptroller  nor  the  commissioner  of  the 
canal  fund  shall  pay  any  damages  awarded,  or  the 
amount  of  any  commutations  agreed  on  for  the  appro- 
priation of  land  or  water,  or  for  the  erection  of  a  farm 
bridge,  until  a  satisfactory  abstract  of  title  and  cer- 
tificate of  search  as  to  incumbrances  is  furnished, 
showing  the  person  demanding  such  damages  or  com- 
mutations to  be  legally  entitled  thereto,  which  abstract 
and  search  shall  be  filed  in  the  office  of  the  comptroller. 

§  80.  Entry  Upon  Lands.  The  superintendent  of 
public  works  may  enter  on,  take  possesion  of  and  use 
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any  lands,  structures  and  waters,  the  appropriation  of 
which  for  the  use  of  the  canals  and  the  works  con- 
nected therewith,  and  for  the  execution  and  completion 
of  any  repairs  or  improvements  directed  by  the  canal 
board  or  legislature  to  be  made,  shall  in  his  judgment 
be  necessary.  An  accurate  survey  and  map  of  all 
such  lands  shall  be  made  by  the  state  engineer  and 
certified  by  him  to  be  correct,  and  the  superintendent 
of  public  works  shall  indorse  thereon  or  annex  thereto . 
a  certificate  stating  that  the  lands  described  therein 
have  been  appropriated  for  the  use  of  the  canals  of 
the  state,  and  such  map,  survey  and  cerificate  shall  be 
filed  in  the  office  of  the  state  engineer.  The  superin- 
tendent of  public  works  shall  thereupon  serve  upon  the 
owner  of  any  real  property  so  appropriated  a  notice 
of  the  filing  and  the  date  of  filing  of  such  map  and 
survey,  and  specifically  describing  that  portion  of  such 
real  property  belonging  to  such  owner,  which  has  been 
so  appropriated,  and  from  the  time  of  such  service, 
the  entry  upon  and  appropriation  by  the  state  of  the 
real  property  described  in.  such  notice,  for  the  uses 
and  purposes  of  the  canals,  shall  be  deemed  complete, 
and  such  notice  shall  be  conclusive  evidence  of  such 
entry  and  appropriation  and  of  the  quantity  and 
boundaries  of  the  lands  appropriated. 

The  superintendent  may  cause  duplicates  of  such 
notice,  with  an  affidavit  of  due  service  thereof  on  sm-h 
owner,  to  be  recorded  in  the  books  used  for  recording 
deeds  in  the  office  of  the  clerk  of  any  county  of  the 
state  where  any  of  the  property  described  therein  may 
be  situated,  and  the  record  of  such  notice  and  of  such 
proof  of  service  shall  be  evidence  of  the  due  service 
thereof. 


.y  Google 


514  CANAL  LAW. 

§  81.  Peemanent  Appbopbiation  fob  Repairs. 
Whenever  in  the  judgment  of  the  saperintendent  of 
public  works  any  of  the  earth  structures  of  the  canals 
of  the  state  should  he  raised,  widened,  strengthened 
or  otherwise  improved,  he  may  enter  upon  and  per- 
manently appropriate  to  the  use  of  the  state  so  much 
of  any  lands  adjacent  to  the  canals  as  may  he  neces- 
sary to  provide  earth  and  gravel  for  such  purposes. 

Claims  for  damages  by  reason  of  any  such  appro- 
priation may  be  adjusted  and  paid  by  the  superintend- 
ent, if  the  amount  thereof  can  be  agreed  upon  with 
the  owners  of  the  lands  appropriated,  but  such  amount 
shall  not  be  paid  out  of  the  treasury,  unless  the  canal 
board  shall  approve  thereof. 

§  82.  Tempobaby  Appbopbiation  foe  Bbpaibs. 
Whenever  the  navigation  of  any  canal  is  interrupted 
or  endangered,  the  superintendent  of  public  works 
shall,  without  delay,  repair  the  injury  causing  or 
threatening  such  interruption,  and  for  that  purpose 
he  may,  by  himself  or  by  his  agents,  enter  upon  and 
use  any  contiguous  lands,  and  procure  therefrom  all 
such  materials  as  in  his  judgment  are  necessary  or 
proper  to  be  used  in  making  such  repairs,  and  agree, 
subject  to  the  approval  of  the  canal  board,  with  the 
owner  of  the  property  so  appropriated  upon  the 
amount  of  damage  to  he  paid  him  therefor. 

§  83.  Owner  of  Lands  Entitled  to  Damages.  The 
title  to  all  real  property  permanently  appropriated  for 
the  use  of  the  canals  of  the  state  shall  be  vested  in  the 
people  of  this  state.  The  owner  or  person  interested 
in  any  real  property  so  permanently  appropriated 
shall  be  entitled  to  he  allowed  and  paid  the  damages 
resulting  or  accruing  to  him  in  consequence  of  such  ap- 
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propriatioD,  after  deducting  therefrom  the  benefits  re- 
ceived by  or  resulting  to  him  in  conaeqaence  of  the 
construction  and  maintenance  of  the  canal  for  the  nae 
of  which  the  appropriation  is  made. 

§  84.  Damages  RESULriNa  from  the  Eeection  of 
Dams  or  the  Temporary  Occupation  op  Lands.  The 
owner  of  lands  over-flowed  by  the  erection  of  a  dam  by 
the  superintendent  of  public  works  upon  any  river  or 
stream  connected  with  such  public  works,  or  of  lands, 
waters  or  streams  which  such  superintendent  occupies 
for  temporary  purposes  in  the  construction  or  im- 
jjrovement  of  any  canal  or  other  work  connected  there- 
with, or  upon  which  the  superintendent  enters  for  the 
purpose  of  obtaining  materials  for  the  construction  or 
improvement  of  such  canal  or  other  works,  shall  have 
allowed  and  paid  to  him  such  just  and  equitable  dam- 
ages as  he  sustains  by  reason  of  the  erection  of  such 
dam,  or  such  occupation  or  entry  upon  such  lands, 
waters  or  streams,  and  the  superintendent  of  public  ■ 
works  may  agree  with  sach  owner  on  the  amount  of 
such  damages  subject  to  the  approval  of  the  canal 
board. 

§  85.  Removal  op  Encroachments.  The  superin- 
tendent of  public  works  is  authorized,  in  his  discretion 
to  cause  to  be  removed  from  the  lands  taken  by  the 
state  for  canal  purposes  all  encroachments  thereon 
whether  buildings,  fences,  structures  or  other  obstruc- 
tions; that  such  lands  may  be  kept  in  the  possession  of 
the  state  for  the  purposes  of  canal  navigation. 

§  86.  Agreements  for  the  Purchase  of  Water 
Pkivilbges.  Whenever  it  is  necessary  to  secure  to  a 
canal  an  additional  supply  of  water,  the  superintend- 
ent of  public  works  may  agree  with  the  proprietor  of 
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any  hydraulic  privilege  affected  by  the  taking  of  any 
such  additional  supply  as  to  the  terms  and  conditions 
on  which  the  same  may  be  taken. 

§  87.  SuppL.YiN'Q  Deficiencies  of  Water.  Whenever 
the  navigation  of  any  canal  is  endangered  by  reason  of 
a  deficiency  of  water,  the  superintendent  of  public 
works  shall,  without  delay,  supply  such  deficiency.  For 
that  pnrpose,  he  shall  resume  the  temporary  use  of  all 
the  surplus  water  leased  upon  the  level  of  the  canal 
where  such  deficiency  exists.  If  there  be  still  a  de- 
ficiency of  water,  he  may  enter  upon  and  use  all  lands, 
streams  and  waters,  which,  in  his  judgment  may  be 
necessary  or  proper  to  be  used  to  procure  a  temporary 
supply  of  water  for  such  canals.  The  superintendent 
may  agree  with  the  owner  of  any  property  used  for- 
temporary  purposes  under  this  section,  on  the  amount 
of  damages  sustained  by  him  thereby,  subject  to  he  ap- 
proval of  the  canal  board,  but  no  damages  shall  be 
allowed  in  any  case  for  resuming  the  nse  of  any  leased 
surplus  water. 

§  88.  Awards,  How  Distributed  in  Cases  of  Liens 
OR  Incumbrances.  When  damages  are  awarded  for 
the  appropriation  of  any  lands  or  water  to  the  use  of 
a  canal  and  it  appears  that  there  is  any  lien  or  incum- 
brance on  the  property  so  appropriated,  the  comptrol- 
ler may  deposit  the  amount  awarded  in  any  bank,  in 
which  moneys  belonging  to  such  fund  may  be  de- 
posited, to  the  account  of  such  award,  to  be  paid  and 
distributed  to  the  persons  entitled  to  the  same  as  or- 
dered by  the  supreme  court  on  application  of  any 
person. 

§  111.  Lease  of  Surplus  Water  Arising  from  Im- 
provements.    The  superintendent  of  public  works, 
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with  the  approval  of  the  canal  board,  is  hereby  author- 
ized, upon  such  terma  as  he  shall  deem  advantageous 
to  the  state,  to  make  a  lease  of  any  of  the  surplus 
water  of  the  canals  of  this  state  arising  from  enlarge- 
ment or  improvements  of  the  same,  actually  made,  or 
in  progress,  which  water  shall  not  be  necessary  for  the 
navigation  or  operation  of  such  canals,  or  may  be  with- 
drawn for  use  for  power  and  returned  without  detri- 
ment thereto,  and  which  has  not  heretofore  been 
leased.  Such  lease  shall  provide  that  it  may  be  termi- 
nated in  whole  or  in  part  Whenever  the  superintendent 
of  public  works  shall  deem  the  whole  or  any  part  of 
such  w-ater  desirable  for  the  purposes  of  the  canals. 
All  connections  for  withdrawing  the  water  and  for  the 
retarn  of  the  same  shall  be  made  in  accordance  with 
plans  to  be  approved  by  the  state  engineer  and  sur- 
veyor and  under  the  supervision  of  said  superintend- 
ent of  public  works.  The  power  conferred  by  this  sec- 
tion is  in  addition  to  any  power  in  the  premises  now 
given  by  statute. 

THE  CONSTITUTION  OF  THE  STATE  OF  NEW 
YOEK. 

supbbintendent  op   pubuo   woeks  j   appointment; 
Powers  and  Duties  of. 

§  3.  A  superintendent  of  public  works  shall  be  ap- 
pointed by  the  governor,  by  and  with  the  advice  and 
consent  of  the  senate,  and  hold  his  oSice  until  the  end 
of  the  term  of  the  governor  by  whom  he  was  nomi- 
nated, and  until  his  successor  is  appointed  and  quali- 
fied.   He  shall  receive  a  compensation  to  be  fixed  by 
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law.  He  shall  be  required  by  law  to  give  security  for 
the  faithful  eseeutiou  of  his  ofl5ce  before  entering  upon 
the  duties  thereof.  He  shall  be  charged  with  the  ex- 
ecution of  all  laws  relating  to  the  repair  and  naviga- 
tion of  the  canals,  and  also  of  those  relating  to  the 
construction  and  improvement  of  the  canals,  except  so 
far  as  the  execution  of  the  laws  relating  to  such  con- 
struction or  improvement  shall  be  confided  to  the  state 
engineer  and  surveyor;  subject  to  the  control  of  the 
legislature,  he  shall  make  the  rules  and  regulations  for 
the  navigation  or  use  of  the  canals.  He  may  be  sus- 
jiended  or  removed  from  office  by  the  governor,  when- 
ever,  in  his  judgment,  the  public  interest  shall  so  re- 
quire; but  in  case  of  the  removal  of  such  superintend- 
ent of  public  works  from  office,  the  governor  shall  file 
with  the  secretary  of  state  a  statement  of  the  cause 
of  such  removal,  and  shall  report  such  removal  and  the 
cause  thereof  to  the  legislature  at  its  next  session. 
The  superintendent  of  public  works  shall  appoint  not 
more  than  three  assistant  superintendents  whose 
duties  shall  be  prescribed  by  him,  subject  to  modifica- 
tion by  the  legislature,  and  who  shall  receive  for  their 
services  a  compensation  to  be  fixed  by  law.  They  shall 
hold  their  office  for  three  years,  subject  to  suspension 
or  removal  by  the  superintendent  of  public  works, 
whenever,  in  his  judgment,  the  public  interest  shall  so 
require.  Any  vacancy  in  the  office  of  any  such  assist- 
ant superintendent  shall  be  filled  for  the  remainder  of 
the  term  for  which  he  was  appointed  by  the  superin- 
tendent of  public  works ;  but  in  ease  of  the  suspension 
or  removal  of  any  such  assistant  superintendent  by 
him,  he  shall  at  once  report  to  the  governor,  in  writing, 


.y  Google 


CANAL  LAW.  519 

the  canse  of  suoh  removal.  All  other  persons  employed 
in  the  care  and  management  of  the  canals,  except  col- 
lectors of  tolls,  and  those  in  the  department  of  the 
state  engineer  and  surveyor,  shall  be  appointed  by  the 
superintendent  of  public  works,  and  be  subject  to  aus- 
pfension  or  removal  by  him.  The  superintendent  of 
public  works  shall  perform  all  the  duties  of  the  former 
canal  commissioners  and  board  of  canal  commission- 
ers, as  now  declared  by  law,  until  otherwise  provided 
by  the  legislature.  The  governor,  by  and  with  the 
advice  and  consent  of  the  senate,  shall  have  power  to 
fill  vacancies  in  the  office  of  superintendent  of  public 
works;  if  the  senate  be  not  in  session,  he  may  grant 
commissions  which  shall  expire  at-  the  end  of  the  next 
succeeding  session  of  the  senate. 

COMMKSIONEBS  OP  LaND  OffICE;  OP  THE  CaNAL  FcND; 

Canal  Board. 
§  5.  The  lieutenant-governor,  speaker  of  the  assem- 
bly, secretary  of  state,  eomptroUer,  treasurer,  attor- 
ney-general and  state  engineer  and  surveyor  shall  be 
the  commissioners  of  the  land  office.  The  lieutenant- 
governor,  secretary  of  state,  comptroller,  treasurer 
and  attorney-general  shall  be  the  commissioners  of  the 
canal  fund.  The  canal  board  shall  consist  of  the  com- 
missioners of  the  canal  fund,  the  state  engineer  and 
surveyor  and  superintendent  of  public  works. 

Canai£,  Not  to  be  Sold;  Not  Applied  to  Cbktain 

Canals;  Disposition  of  Funds. 

§  8.  The  legislature  shall  not  sell,  lease  or  otherwise 

dispose  of  the  Erie  canal,  the  Oswego  canal,  the  Cham- 
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plain  canal,  the  Cayuga  and  Seneca  canal,  or  the  Black 
River  canal;  but  they  shall  remain  the  property  of  the 
state  and  under  its  management  forever.  The  pro- 
hibition of  lease,  sale  or  other  disposition  herein  con- 
tained, shall  not  apply  to  the  canal  known  as  the  Main 
and  Hamburg  street  canal,  situated  in  the  city  of  Buf- 
falo, and  which  extends  easterly  from  the  westerly  line 
of  Main  street  to  the  westerly  line  of  Hamburg  street. 
All  funds  that  may  be  derived  from  any  lease,  sale  or 
other  disposition  of  any  canal  shall  be  applied  to  the 
iniprovement,  superintendence  or  repair  of  the  remain- 
ing portion  of  the  canals. 

No  Toiis  TO  BE  Imposed;  Contracts  fob  Wobk  and 
Materials;  No  Extra  Compensation. 
§  9.  No  tolls  shall  hereafter  be  imposed  on  persons 
or  property  transported  on  the  canals,  but  all  boats 
navigating  the  canals,  and  the  owners  and  masters 
thereof,  shall  be  subject  to  such  laws  and  regulations 
as  have  been  or  may  hereafter  be  enacted  concerning 
the  navigation  of  the  canals.  The  legi-slature  shall  an- 
nually, by  equitable  taxes,  make  provision  for  the  ex- 
penses of  the  superintendence  and  repairs  of  the 
canals.  All  contracts  for  work  or  materials  on  any 
canal  shall  be  made  with  persons  who  sliall  offer  to  do 
or  provide  the  same  at  the  lowest  price,  with  adequate 
security  for  their  performance.  No  extra  compensa- 
tion shall  he  made  to  any  contractor;  but  if,  from  any 
unforseen  cause,  the  terms  of  any  contract  shall  prove 
to  be  unjust  and  oppressive,  the  canal  board  may,  upon 
the  application  of  the  contractor,  cancel  such  contract. 


.y  Google 


CANAL  LAW.  521 

Canal  Impeovement,  and  Cost  Thbbeop. 
§  10.  The  canals  may  be  improved  in  such  manner  as 
the  legislature  shall  provide  by  law.  A  debt  may  be 
authorized  for  that  purpose  in  the  mode  prescribed  by 
section  four  of  this  article,  or  the  cost  of  such  improve- 
ment may  be  defrayed  by  the  appropriation  of  funds 
from  the  state  treasury,  or  by  equitable  annual  tax. 
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APPROPRUTION. 

The  BtatuteB  for  appropriations  and  claims  a^nat  Uie  StaU  re- 
viewed.    Morgan  &,  MdJ^nnan,  exec.,  ?tc.  v.  State,  11  C.  C.  38. 

See  Permanent  Appropwations  ;  Tbmpobabt  Appbopbiatiosb. 

AQUEDUCT. 

Where  a  claim  for  negligence,  in  allowing  an  aqueduct  to  leak  and 
fill  up  the  arches  over  a  creek  with  accumulations  of  ice,  rests  upMi 
a  notice  ^ven.  to  an  officer  of  the  State  of  the  conditions,  no  re- 
covery can  be  had  where  it  appears  that  had  the  officer  acted 
promptly  upon  the  receipt  of  the  notice,  the  damages  would  haTC 
happened  despite  anything  that  the  State  could  have  done.    Town  of 

Whitestown  v.  Stale,  13  C.  C 2e» 

See  Neouoence. 

AWARD. 

The  evidence  of  damages  is  to  guide  and  not  to  control  the  oourt 
in  arriving  at  its  award,  and  where  witnesses  on  tie  part  of  the 
owner  toKtify  that  cprlain  water  power  is  worth  $34,000  and  wit- 
nesses on  behalf  of  tlie  State  testify  that  it  is  worth  nothing,  the 
court  may  make  such  an  award  between  these  estimates  M  it  may 
deem  proper.    Hall  v.  State,  11  C.  C.  109. 
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The  principles  of  law  underlying  the  cases  wlicre  tliere  Is  a  lien  or 
incumbrsnce  on  property  that  is  subaer|ucntl.v  appropriated  seems  to 
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deficiencj';  that  any  surplus  remnining  after  the  payment  of  the 
underlying  liens  or  any  deficiency  or  their  foreclosure  goes  to  the 
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Hubbe,  Charles  C,  and  imo.  v.  State,  13  C.  C 417 

IHubIM,  George,  and  ano.  v.  State,  13  C.  C 417 

■Mobs,  RanBom  it,  v.  State,  13  C.  C 417 

Mom,  Thomas,  v.  SUte,  13  C.  C 417 

Namitz,  Eme»t,  v.  State,  13  C.  C 418 

^amitz,  Frank,  v.  Stale,  13  C,  C 418 

Norman,  Charles,  and  ano.  y.  State,  13  C.  C 419 

Rolfe,  James,  v.  State,  13  C.  G 420 

Shay,  Edward,  v.  SUte,  13  C.  C 420 

Taylor,  Eben.  v.  State,  13  C.  C 421 

BLACK  RIVER  CANAL. 

Where  a  claimant  alleges  that  his  crops  were  flootleit  and  de- 
stroyed by  negligence  ot  the  State  in  careleasly  and  negligently 
emptying  water  into  tlie  Black  river  from  Foreslport  feeder,  anil 
also  alleges  that  the  flooding  was  partly  caused  by  placing  flash 
boards  on  the  State  dam  at  Carthage,  the  burden  is  upon  the  claim- 
ant to  prove  that  the  acta  were  committed  by  the  State.  Van 
Amber  t.  StaU,  12  C.  C.  88. 

Where  premises  in  a  somewhat  deteriorated  condition  are  flooded 
through  the  negligent  acts  of  the  State  causing  damages  to  the 
structures  and  a  loss  of  rents,  the  owner  of  the  premises  is  entitled 
to  the  cost  of  making  reasonable  repairs  to  put  his  premises  in  a 
tenantable  condition  and  to  the  Ions  of  rents  occasioned  by  the  negli- 
gent acts  of  the  State.  In  such  a  case  the  owner  is  not  entitled  to 
the  diminution  in  the  market  value  of  the  premises  in  addition  to 
the  cost  of  making  repairs  and  the  loss  of  rents.  Stevens  v. 
State,  13  C.  C HI 

BLOODY  BBOOE  (ONONDAGA  COUNTY). 

See  WoERNEB  V.  State,   13  C.  G 422 

BONNEVILLE  v.  STATE,  12  C.  C.  173. 

BOAT. 

Davenport,    Fred,   v.   State,    13   C.   C 415 

Race,  Fred,  v.  State,   13  C.  C 410 

Ray,  George  H.,  v.  State,   13  C.   C 419 


■Where  the  State  constructed  a  bridge  over  the  canal  which  was 
abandoned  except  for  drainage  purposes  by  the  State  and  did  not 
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provide  a  railing,  which  resulted  in  the  claimant  walking  off  the 
bridge  into  the  canal  without  any  neg'ligence  on  her  part,  the  Stat« 
ia  liable.    Van  Alsfjne  v.  State,  11  C.  C.  157. 

Where  the  town  of  Lenoi  owned  two  bridges  known  as  Peterboro 
and  Main  street  bridges  spanning  a  State  ditch  used  for  conTejing 
Hurplus  water  from  the  Erie  canal  to  Oneida  lake,  the  State  neg- 
ligently widened  and  deepened  a  creek  which  undermined  the  ahut- 
mentB  of  the  bridges  making  their  construction  and  the  building  of 
the  bridges  jieceasary  and  in  such  case  the  State  is  liable  for  its 
negligent  acts.    Town  of  Lenox  v.  Slate,  12  C.  C.  159. 

Where  a  temporary  bridge  is  constructed  while  the  work  of  con- 
structing a  permanent  bridge  is  in  progress  the  claimant  may  re- 
cover the  cost  of  building  such  temporary  bridge.  Allowance  should 
be  made  to  the  State  for  the  value  of  any  material  in  the  old  bridge 
appropriated  by  the  claimant.  Town  of  Lenox  v.  State,  13  C.  C 
159. 

Salisbury,  Susan,  adm.  etc.,  v.  State,   13   C.  C * 

Taft,   Henry   N.,   v.   State,    13    C.    C 2. 

Williams,  Henry,  v.  State,   13  C.  C * 

See  Catiiebinb  Stkect  Bbidck,  Stracvse;  Ciiapbl  Stbeet 
Bbiikie,  iLockpobt;  ■  Erie  ^tbebt  BRnwB,  Buffalo; 
Exchange  Street  Bbidoe,  Eociiesteh  ;  Pltuouth 
Avenue  Bbidqe,  Rochester;  Sauna  Street  Bbiinse, 
Syracuse  ;  State  Street  BBroGB,  Buffalo  ;  State 
Street  Bridge,  Steacuse;  Twbntt -third  Street  briMe, 
Watervliet;  West  Main  Street  BRriKiE,  Rochester. 
See  Negligence. 

BBIGGS,  CHARLES  L.,  v.  STATE,  12  C.  C.  22. 

BRISTOL,  WM.,  by  guardian,  v.  STATE,  11  C.  C.  14. 

BROWN,  HEMRY  H.,  t.  STATE,  11  C.  C.  173. 

BURDEN  OF  PROOF.    See  Evidence. 

BOHGAHD,  HENRY  P.,  v.  STATE,  U  C.  C.  27. 

BURKS,  ALONZO  E.,  t.  STATE,  13  C,  C li 

BURKS,  CLARA  G.,  v.  STATE,  13  C.  C 11 

BURNS,  WILLIAM  E.,  v.  STATE,  12  C.  C.   1'I4. 

BUTLER,  JOHN  M.,  v.  STATE,  13  C.  C IS 
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Where  the  Stale  without  legal  right  turns  water  upon  the  laud 
of  another  eauaing  all  the  damages  anil  subsequently  other  water 
from  natural  sources  mingles  with  those  of  tie  State,  the  State 
must  respond  for  all  of  the  damages  as  the  sole  source  of  damage. 

Where  all  the  dama^  to  land  occurs  from  natural  causes  reBult- 
ing  from  the  orertlow  of  a  creek  the  State  is  not  liable  for  any 
damage  though  without  legal  right  it  mingles  with  the  flood  surplus 
water  from  the  canal. 

Where  part  of  the  damage*  resulting  from  flooding  are  occasioned 
by  wafer  which  the  Stale  without  l^al  right  turns  upon  the  land  of 
another  and  part  are  due  to  the  natural  overflow  of  a  creek,  the 
State  is  lialjle  only  for  such  portion  of  the  damages  as  it  actually 
occasions.    Cook  v.  State,  11  C.  C    128. 

Hand,  James,  t.  State,  13  C.  C 410 


CAMPBELL,  PATRICK,  v.  STATE,  12  C.  C.  9. 
CANAL  BOAT,    fi^ee  Boat. 

CANALS. 

iWhere  the  waters  of  a,  creek  carry  down  <lirt  and  gravel  and  form 
a.  bar  at  the  mouth  of  the  creek  in  tlie  bottom  of  an  abandoned 
canal,  and  in  time  of  heavy  rain  the  bar  so  formed  causes  the 
waters  of  this  creek  to  back  up  and  overflow  claimant's  property: 
Hebl,  that  the  creek  which  overflowed  being  no  port  of  the  canal 
system  of  the  State,  without  an  enabling  act,  the  Court  of  Claims 
had  no  jurisdiction  of  the  claim.     Freer  v.  State,  11  C.  C.  S. 

Where  the  State  abandons  a  canal  and  adjoining  owners  obstruct 
the  passa^  of  water  draining  into  it  so  as  to  cause  the  water  to 
accumulate  and  percolate  upon  adjacent  lands,  a  claim  for  damages 
should  be  dismissed  upon  the  merits  where  drainage  ditches  upon  the 
lands  alleged  to  be  damaged  were  allowed  to  become  filled  up. 
Hughflon  V.  State,  11  C.  C.  37. 

Where  a  canal  lina  been  abandoned  by  the  Stale  and  damages  are 
occasioned  by  the  use  or  nonuse  which  the  State  makes  of  the  prop- 
erty, the  claimant  must  point  to  some  statute  wherein  the  State  has 
consented  to  assume  a  liability  for  its  acts.  Hughson  v.  State,  11 
C.  C.  37. 

The  provisions  of  the  Canal  Law  (|  37),  allowing  claims  to  be 
filed  by  any  person  .sustaining;  damages  from  the  canals,  do  not 
apply  to  an  abandoiieil  canal,  like  the  Chemung  canal,  not  enumer- 
cted  among  the  cnnalu  to  which  the  (.'anal  Law  (ly  section  2  is 
made  to  apply.    Uughson  v.  State,  11  C.  C.  37. 
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"Where  a.  aide  cut  of  a  canal,  altbough  i,  part  of  the  canal  system, 
has  become  a  nuisance  and  haa  actually  come  into  disuse  as  a  part 
of  tlie  canal  system,  the  State  may  close  it  hh  an  abandoned  canal 
without  rendering  itself  liable  to  those  who  liave  been  using  the  side 
cut.  l?he  Stat«  Constitution  prohibiting  tihe  sale  of  the  canals 
extend*  only  to  the  main  trunk  as  originally  constructed,  enlarged, 
or  extended  and  does  not  apply  to  a  side  cut  which  the  State  would 
have  the  right  to  close  if  necessary  as  a  part  of  its  plans  for  the  im- 
provement of  the  canals  of  the  State.  The  State  may  close  a  side 
cut  which  forma  no  part  of  the  canal  system  where  it  was  built  as 
a  convenience  to  those  owning  property  on  either  side  of  it  and  was 
not  necessary  for  the  navigation  of  the  canals,  although  the  Legis- 
lature assumed  jurisdiction  over  the  side  cut  by  making  appropria- 
tions for  its  improvement.    Lynch  v.  State,  11  C.  C  il22. 

See  BABoe  Canal;  BIiAce  River  Canai.;  Catuoa  and  Seneca 

Canal;  Ci]AuFi.Ajr(  Canal,-  Cheuuho  Canal;  Ebib  Canal; 

OswEoo  Canal. 

CANAL  SUPERINTENDENT.     See  Superintendent  of  Canals. 

CARHABT,  HENRY  V.,  STATE,  11  C.  C.  128. 

CARHABT,  HENRY,  t.  STATE,  12  C.  C.  1S2. 

CATHERINE  STREET  BRIDGE  (SYRACUSE). 

Where  a  child  six  years  of  age  was  injured,  while  attempting  to 
get  upon  a  lift  bridge  which  was  being  lowered,  by  having  hia  foot 
caught  between  the  roadway  and  the  bridge,  the  State  is  charge- 
able with  negligence,  tlie  flagman  being  absent  at  the  time  and  the 
child  being  of  such  tender  years  as  not  to  be  chargeable  with 
contributoiy  negligence,  and  no  negligence  being  attributable  to 
the  parents  of  the  child-  Ten  Eyck  v.  State,  II  C.  C.  149. 
See  Bridoe.s, 

CHAMPLAIN  CANAL. 

Allen,  Willard,  v.  State,  13  C.  C 413 

Bakh.  Walter  H.,  v.  State,  13  C.  C 413 

'Baldwin,  Henry,  v.  State,  13  C.  C 413 

Bartholomew,  David  P.,  v.  State,  13  C.  C 413 

Brown,  George,  and  ano.  v.  State,  13  C.  C 414 

Brown,  Jerry,  and  ano.  v.  State,  13  C.  C 414 

Brown,  Sarah  E.,  v.  State,  13  C.  C 414 

Butler.  John  M.,  v.  State,  13  C.  C 103 

ntKpatriek,  Catherine.  V.  State,  13  C.  C 41« 

GViffin,  Daniel  S.,  v.  SUte,  13  C.  C 416 
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Griffin,  EmmB,  v.  Stale,  13  C.  C 418 

GlrifBn,  Emma,  v.  State,  13  C.  C 41(1 

Hanrah*!!,  John,  v.  State,  13  C.  C 417 

Hilton,  Jennie,  v.  State.  13  C.  C 417 

Johnson,  Frank,  v.  State,  13  U,  C 417 

Juckett,  Byron  D.,  v.  State,  13  C.  C B8 

Kinner,  Julia  A.,  v.  State,  13  C,  t 417 

Kinner,  Maggie,  v.  State,  13  C.  C 417 

Luckman,  William,  v.  State,  .13  C.  C 41:^ 

Matthews.  Andrew,  v.  State,  13  C.  C 41H 

Miller,  Nebon  Jerome,  v.  SUte,  13  C.  C 418 

Morrow,  Thomas,  v.  SUte,  13  C.  C 418 

Neilaon,  Frank  W.,  and  ano.  t.  State,  13  C.  C 419 

Parker,  Robert,  v.  State,  13  C.  C ; 17 

Pender,  Ellen,  v.  SUte,  13  C.  C 9« 

Slavin,  Jamea,  T.  SUte,  13  C.  C 420 

Virgil,  Fred,  v.  SUte,  13  C.  C 421 

Vifgi),  Lute,  V.  State,  13  C.  C ;....  421 

Yarter,  Maurice  H.,  v.  SUte,  13  C,  C ". ...   422 

CHAPEL  STREET  BfilDGE  (LOCEPORT). 

When  a  person  who  ia  riding  in  a  carriage  driven  b;  another  who 
drives  the  horse  upon  a  lift  bridge  and  the  horse  and  carriage  are 
thrown  backward  off  the  bridge  and  the  person  is  injured,  auch  per- 
■on  cannot  recover  against  the  State  where  it  is  shown  that  the 
customary  warniog  signals  were  given  before  the  bridge  was  raised, 
and  wliile  the  carriage  was  upon  the  street  approaching  the  bridge. 
The  cheers  of  the  StaU  had  performed  their  duty  in  giving  the 
signals  and  the  State  was  not  guilty  of  negligence.  Heard  v.  SUte, 
11  C.  C.  205. 
See  BBtoota. 

CHEMDITO   CAHAL. 

The  provisiona  of  the  Canat  Law  (I  37),  allowing  daims  to  be 
ftled  by  any  person  siistnining  damsges  from  the  canals,  <lo  not 
apply  to  an  &bandone<l  canal,  like  the  Chemung  cnnal,  not  enu- 
merated among  the  canals  to  which  the  Canal  >Law  by  section  2  is 
made  to  apply.  Hughaon  v.  State,  11  C.  C.  37. 
See  Canau. 

CHILDBSlf. 

A   boy   of  eight   years   held   guilty   of   contributory   negligence. 
Bristol  V.  SUte,  11   C.  C.  14. 

The  State  was  held  liable  for  injuries  to  a  child  of  six  years  of 
•ge.  no  negligence  being  attributable   to  the  child  or  his   parents. 
Ten  Eyek  v.  State,  11  C.  C.  149. 
Bee  NeauoEncE. 
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Where  damageB  arc  claimed  for  the  flooding  of  land  due  to  the 
condition  of  a  culvert  which  obatructed  the  flow  of  the  water  of 
a  creek  under  the  canal,  some  negligence  on  the  part  of  the  State 
in  maintaining  the  culvert  must  be  shown  to  warrant  a  recovery. 
Pacta  tind  circumstances  justifying  the  dismissal  of  such  a  claim 
reviewed.    Lynch  and  ano.  v.  State,  12  C.  C.  270. 

Babcock,  Riley  J.,  and  ano.  v.  State,  13  C.  C 413 

Hettinger,  Austin  J.,  v.  State,  13  C.  C 413 

BloBS,  John,  and  ano.  v.  State,  13  C.  C 413 

BlosB,  Peter  J.,  v.  SUte,  13  C.  C 414 

BIOEF,  Peter  J.,  v.  State,  13  C.  C. 414 

Boone,  Walter,  and  ano.  v.  State,  13  C.  C 414 

Brownell,  Byra  S.,  v.  State,  13  C.  C 414 

Cain,  Silaa  B.,  v.  State,  13  C,  C .' 414 

■Chriaman,  Andrew  J.,  v.  State,  13  C.  C 415 

Chrisman,  Andrew  J.,  v.  State,  13  C.  C 415 

Conlon,  Elian,  at  at.  v.  State,  13  C.  C 413 

Cowan,  Albertua,  v.  State,  13  C.  C 415 

Cowan,  Fred  E.,  y.  State,  13  €.  C 415 

French,  John  M.,  y.   State,  13  C.  0 418 

French,  John  M.,  v.  State,  13  C.  C ...416 

Fromey,  Michael,  and  ano.  v.  State,  13  C.  C 416 

Fromey,  William,  y.  SUte,  13  C.  0 416 

Fromey,  William,  v.  State,  13  C.  C 416 

Fromey,  William  y.  State,  13  C.  C 416 

Barnes,  Gilbert  H.,  v.  State,  13  C.  C 417 

King,  Henry  T.,  and  ano.  v.  StaU,  13  C.  C 417 

Lade,  David,  v.  State,  13  C.  C 418 

Lasher,  Alice  C,  v.  State.  13  C.  C 418 

Lasher,  Henry  M.,  v.  State,  13  C.  C 418 

Dot,  Joseph,  V.  State,  13  C.  C 419 

Dot,  Joseph,  V.  State,  13  C.  C 410 

Osborn,  Anna,  v.  State,  13  C.  € 410 

Osborn   Anna,  v.  State,  13  C,  (.' 419 

.   Parks,  Julia,  and  ano.  v.  State,  13  C.  C 410 

Souter,  George,  and  ano.  v.  htste,  13  C.  C 420 

Walker,  William  H.,  et  al.  v.  State,  13  C.  C 421 

Walker,  William  H.,  et  al.  v.  State,  13  C.  C 421 

Bee  C  KEEKS. 

losi  CossEKT;  Code  of  Civil  Pbocedube; 
CtlFT,  GEO.  L,  adm,  etc.  y.  STATE,  13  C.  C 2fi 
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By  section  284  of  the  Code  of  Civil  Procedure  the  Court  of 
Claims  tias  jurisdiction  to  hear  a  private  claim  against  the  State, 
but  it  is  likewise  true  that  the  sovereign  power  cannot  be  sued  with- 
out its  consent.  No  such  consent  is  shown  or  pleaded  in  this 
claim.  No  claim  in  behalf  of  a  citizen  con  be  maintained  against 
the  State  for  injuries  occasioned  by  the  negligence  or  misfeasance 
of  its  agent  except  when  it  has  by  Icgistntivc  enactment  assumed 
such  liability.  That  no  enabling  act  having  been  passed  by  the 
Legislature  conferring  jurisdiction  upon  this  court  to  bear  and  de- 
termine the  claim  of  the  claimant,  the  court  has  no  jurisdiction  to 
hear  the  same.     Dimmock  v.  State,  11  C.  C.  23. 

In  order  to  authorize  the  consideration  of  a  claim  upon  its  merits 
by  the  Court  of  Claims  it  must  appear  not  only  that  the  court  baa 
had  jurisdiction  conferred  upon  it  but  that  the  State  has  consented 
to  have  iU  liability  determined.     Quayle  v.  State,  11  C.  C.  4*. 

NuBsbaum  v.  State',  11  C.  C.  147. 

Section  264  of  the  Code  of  Civil  Procedure  as  amended  in  1009 
(chap.  519)  confers  jurisdiction  upon  the  court  over  claims  in  tort 
constituting  "private"  claims  against  the  State  and  grants  the 
consent  of  the  State  to  have  its  liability  determined  in  the  Court 
of  Claims.    Burks  v.  State,  13  C,  C 153 

The  term  "  private  "  as  used  in  section  264  of  the  Code  of  Civil 
Procedure  conferring  jurisdiction  upon  the  Court  of  Claims  is 
used  as  the  antithesis  of  "  public."     Burks  v.  State,  13  C.  0 133 

An  application  to  bring  in  a  party  under  the  authority  of  sec- 
tion 281  of  the  Code  of  Civil  Procedure  should  be  refused  where  it 
appears  that  the  State  makes  no  claim  against  the  party  and  the 
p^irty  no  claim  against  the  State  and  the  only  issue  being  one  be- 
ttreen  the  party  and  the  claimant.  Klmore  &  Hamilton  Contract- 
ing Co.  v.  State,   13  C.  C 401 

COMMON  CARSIER. 

Where  the  State  owned  and  maintained  a  reservation  and  op- 
erated an  inclined  railway  exacting  a  fare  for  its  use  by  passengers, 
it  is  to  be  trcateil  in  its  relation  to  them  as  a  common  carrier  and 
is  bound  to  exereine  more  than  ordinary  care,  and  for  the  absence 
of  such  care  it  is  liable,  provided  the  claimant  is  free  from  con- 
tributory negligence.     liurks  v.  State,  13  C.  C 153 

COHSENT. 

The  consent  of  the  State  to  have  its  liabiiilj-  determined  must  be 
obtained  before  it  can  be  nued.  Quayle  v.  Stjite,  afhrmcd  in  part 
12-1  A.  D.  SI;   192  N.  Y.  47;   II  C.  C.  44.     ■ 

In  order  to  authorize  the  consideration  of  a.  claim  upon  its 
merits  by  the  Court  of  Claims   it  must  ajipear  not  only  that  the 
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court  has  had  jurisdiction  conferred  upon  it  but  tlwt  the  State 
lias  consent«d  to  have  its  liability  determined.  Quajle  v.  State, 
11   C.  C.  44. 

Rice   V.  State,   11   C.  C.   148. 

The  Court  of  Claims  lias  no  jurisdiction  of  a  claim  for  services  as 
counsel  to  the  committee  on  privileges  and  elections  of  the  Asseniblj 
where  the  State  has  not  consented  to  have  its  liabilitj  determioed 
bf  the  court.  Nussbaum  v.  Stat«,  affirmed  110  A.  D.  753;  appeal 
dismissed   100  N.  Y.  642;   11  C.   C.   147. 

Consent  of  State  panted  in  certain  cases.     Code  of  Civil   Pro- 
cedure, I  264,  as  amended  by  L.   1908,  chap.  510. 
See  JUBISDICTION. 

CONSTITUTION. 

Wliere  a  side  cut  of  a,  canal,  although  a  part  of  the  canal  system, 
has  become  a  nuisance  and  has  come  actually  into  disuse  as  a  part 
of  the  canal  system,  the  State  may  close  it  as  an  abandoned  canal 
without  rendering  itself  liable  to  those  who  have  been  using  the 
side  cut. 

The  State  Constitution  prohibiting  the  sale  of  the  canals  does  not 
apply  to  a  side  cut  which  the  State  would  have  the  right  to  close 
if  necessary  as  a  part  of  its  plans  for  the  improvement  of  the  canals 
of  the  State. 

Tlie  State  may  close  a  side  cut  which  forms  no  part  of  the  canal 
system  where  it  was  built  as  a  convenience  to  those  owning  prop- 
erty on  either  side  of  it  and  was  not  necessary  for  the  navigation 
of  the  canals,  although  the  legislature  assumed  jurisdiction  over  the 
side  cut  by  making  appropriations  for  its  improvement.  Lynch  v. 
State,  11  C.  C.  122. 

Article  6,  section  12,  construed,  Earl  v.  State,  13  C.  C 33 

CONSTRDCTION. 

Where  the  State  passed  an  enabling  statute  authorizing  the  Court 
of  Claims  to  make  an  award  that  "  shall  be  just  and  equitable  not- 
withstanding the  lapse  of  time  since  the  accruing  of  such  damages 
or  any  act  or  omission  which  might  be  deemed  a  bar  to  said  claim," 
it  thereby  waived  legal  defenses  and  autliorized  the  adjudication  of 
the  claim  upon  its  merits.  Le  Strange  v.  State,  12  C.  C.  240. 
Sec  CoNBTiTtTioN ;  Conveyance;  Grant;  Statutes. 

CONTRACT. 

A  subordinate  ollicer  of  the  State  has  no  power  or  authority  to 
vary  or  extend  a  written  contract  made  between  the  State  and  a 
claimant.  A  Incal  agent,  architect,  or  division  engineer  is  such  a 
subordinate  ollicer  and   lias  no  ptuver  to  vary  a  contract  so  as  to 
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bind  the  St«te.  Where  »d<lition»l  work  or  better  material  than 
the  contract  requires  jB  ordered  bj  a  subordinate  olSoer,  cotupliaoce 
of  a  contractor  must  be  regarded  a«  voluntary  service  even  though 
the  State  acquires  the  benefit  by  the  change.  Where  one  deals 
with  a  public  officer  he  is  bound  to  take  notice  of  the  soope  And 
limitation  □!  his  authority.     Burgard  v.  State,  11  C.  C.  27. 

Where  contracts  for  State  printing  have  been  made  ajid  the  State 
has  not  authorized  the  submission  of  its  liability  under  such  con- 
tract* to  the  Court  of  Claims,  such  oonsent  will  not  be  implied 
from  tbe  language  of  the  Code  of  Civil  Procedure  conferring 
jurisdiction  upon  tbe  court.    Quayle  v.  State,  11  C.  C.  44. 

Where  in  tbe  Bale  of  certain  real  e«tat«  belonging  to  the  Stats 
the  claimant  alleged  that  he  procured  a  purchaser  tor  the  land  in 
pursuance  of  an  agreement  of  brokerage  with  the  United  States 
Loan  Commissioners  of  the  county  of  New  York:  Seld,  that  the 
Loan  Commissioners  had  no  right  to  make  such  contract  with  the 
purchaser.    Mayer  v.  State,  11  C.  C.  1»7. 

An  enabling  act  (L.  1900,  ch.  SIO)  which  permits  tbe  submis- 
sion of  a  claim  against  the  State  to  the  court  and  authorizes  an 
award  notwithstanding  any  "  act  or  omission  which  might  be 
deemed  a  bar  to  such  claim  "  waives  the  defense  that  the  transac- 
tion between  tlie  claimante'  firm  and  tbe  State  at  the  time  of  the 
.firm's  settlement  of  the  contract  amounted  to  an  agreement  whereby 
they  adjusted  their  claim  for  extra  work  and  also  waives  the 
defense  that  tlie  extra  work  was  not  done  pursuant  to  a  written 
order  aa  required  hy  the  contract.    I.eStrange  v.  State,  12  C.  C.  24D. 

The  Legislature  bas  the  power  under  the  Constitution  to  waive 
such  defenses  and  authorize  the  adjudication  of  the  claim  upon  its 
merits  stripped  of  stricHy  legal  defenses.  LeStrange  v.  Slate, 
12  C.  C.  240. 

This  court  was  authorized  to  make  an  award  to  the  claimants' 
firm  that  "  shall  be  just  and  equitable  notwithstanding  tbe  lapse 
of  time  since  the  accruing  of  such  damages  or  any  act  or  omission 
which  might  be  deemed  a  bar  to  said  claim  "  and  upon  this  basis 
they  are  entitled  to  recover  the  expense  of  cbanging  tbe  Potsdam 
sandstone  specified  by  the  contract  in  the  first  floor  of  the  capitol 
to  Vermont  marble  tiling,  also  for  substituting  Tennessee  marble 
in  tbe  second  floor  for  slate  which  was  specified  in  the  contract 
and  tor  removing  and  replacing  plaster  on  two  floors  where  it  had 
become  damaged  through  no  fault  of  the  claimants'  firm  particu- 
larly since  the  minds  of  the  parties  did  not  meet  upon  the  terms 
of  the  final  settlement.    LeStrange  v.  SUte,  12  C.  C.  249. 

When  a  State  official,  having  authority  to  order  goods  tor  his 
department,  places  an  order  for  a  specified  number  of  automobile 
badges  and  seals,  which  were  to  be  delivered  from  time  to  time  ol 
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called  for,  and  before  the  delivery  of  the  full  niuDber  ordered,  iit- 
continuea  ordering  them  from  auch  pCTMn  and  places  orders  for  the 
■une  articles  elsewhere,  the  State  ia  liable  for  the  breach  of  such 

contract.    "Lang  v.  State,  13  C.  C 3 

The  measure'  of  damages  for  the  breach  of  a  contract  by  the 
State  for  the  manufacture  of  chauSeur  badges  «nd  seals  where 
part  of  the  work  has  been  done  is  the  difference  between  the 
price  that  the  State  was  to  paj  for  the  badges  and  aeale  and  the 
amount  expended  upon  their  manufacture  by  the  claimant  at  the 
Ume  of  the  breach  of  the  contract  and  the  additional  expense 
neoeasary  to  complete  them.    I^nge  v.  State,  13  C.  G 9 

Argus  Company  v.  State,   13   C.  C 421 

Argua  Company  v.  State,  13  C.  C 421 

Atlantic  Gulf  k  Pacific  Co.  v.  SUte,  13  C.  C 413 

Qibnour-Horton-AUen  Co.  t.  State,  13  C.  0 416 

Lang,  Mary  L.,  v.  State,  13  C.  C 13 

Murdock,  Alexander,  v.  SUte,   13  C.  C 418 

National  Commercial  Bank  of  Albany  t.  State,  13  C.  C 23B 

O'Brien  &  Hooliban  Contracting  Co.  v.  State,  13  C.  C 410 

PitUburg-Eaatem  Company  t.  State,  13  C.  C 421 

Bee  Extra  Material;  Extra  Work;  Good  Roads. 

COHTKIBUTOBY  NEGLIGENCE. 

Where  claimant's  intestate  who  attempted  to  croaa  the  Salina 
Street  bridge  in  the  city  of  Syracuse  on  a  bicycle  while  the  bridge 
was  going  up  ia  chargeable  with  contributory  negligence,  he  cannot 
recover  where  it  appears  by  reliable  evidence  that  he  was  warned 
before  the  bridge  waa  raised  not  to  get  upon  the  bridge  and  again 
-while  it  was  up.    Mulvihill,  as  adm.,  etc.  v.  SUte,  II  C.  C.  IT. 

Where  it  appeared  that  the  claimant,  a  boy  of  eight  years  of  age 
and  upwards,  stood  deliberately  at  the  end  of  a  lift  bridge  and 
placed  hie  foot  upon  the  flagstone  on  which  the  iron  girders  would 
descend  when  the  bridge  waa  lowered,  and  the  descent  of  the  bridge 
when  lowered  wsa  not  rapid  but  required  thirty  aeconds  to  descend 
eleven  feet;  that  the  descent  would  have  attracted  the  notice  of  any 
person  standing  near  it  whose  attention  wae  not  otherwise  en- 
gaged; that  claimant  failed  to  take  that  prudence  and  care  which 
even  a  child  of  that  age  ought  to  have  done;  that  the  desoent  was 
slow  enough  so  that  it  he  had  noticed  the  girder  even  when  it  was 
descending  to  the  height  of  hia  'head  or  shoulders  there  waa  plenty 
ot  time  to  have  removed  himself  from  the  place  of  danger:  Held, 
that  claimant  waa  guilty  of  contributory  negligence  and  is  not  en- 
titled to  recover  for  the  injury  received  because  of  auch  contribu- 
tory negligence  on  his  part.     Bristol  v.  State,  11  C.  C.  14, 

Where  an  employee  ot  the  State  in  charge  ot  a  lift  bridge  over 
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the  £!Ti«  caaal  g&ve  warning  to  claimtLnt  Intending  to  crosB  the 
bridge  that  it  waa  about  to  be  raised  b;  giving  the  warning  signal 
and  also  the  danger  signal  b;  swinging  his  lamp  and  notwith- 
stAuding  the  warning  the  claimant,  who  was  riding  a  bicycle,  came 
upon  the  bridge,  and  after  be  was  upon  said  bridge  was  agaia 
warned  to  fltaj  on  as  he  hao  not  time  to  cross  before  it  would  be 
raised,  but  kept  on  and  rode  to  the  other  end  of  the  bridge  and 
was  thrown  to  the  pavement  below  and  injured;  Held,  the  ejn- 
ployeea  of  the  State  in  charge  of  the  bridge  were  not  negligent  in 
operating  the  same  and  that  claimant,  in  attempting  to  cross  the 
bridge  after  tbe  warning  signals  hao  been  given  and  after  the 
bridge  tender  had  wnrned  him  not  to  proceed  further,  was  guilty 
of  oontributOTj  negligence  and   cannot  recover.     Gillette  v.   State, 

n  c.  c.  20. 

Where  a  child  six  years  of  age  was  injured,  while  attempting  to 
get  upon  a  lift  bridge  which  was  being  lowered,  by  having  his  foot 
caught  between  the  roadway  and  the  bridge,  the  State  is  chargeable 
with  negligence,  the  flagman  being  absent  at  the  time  and  the 
child  being  of  such  tender  years  as  not  to  be  chargeable  with  con- 
tributory ueglig«nce  and  no  negligence  being  attributable  to  the 
parents  of  the  child.  Ten  Ejck  v.  State,  11  C.  C.  14fl. 

Where  an  employee  of  the  State  is  directed  to  do  certain  work 
and  has  charge  of  the  work  to  be  done,  having  ijreviously  per- 
formed similar  work,  and  selects  his  own  tools  and  appliances 
and  directs  their  use,  the  Stale  is  not  liable  if  he  is  injured  in 
the  performance  of  the  work.    Ruthenberg  v.  State,  11  C.  C.  189. 

When  a  person  who  is  riding  in  a  carriage  driven  by  another 
who  drives  the  horse  upon  a  lift  bridge  and  the  horse  and  carriage 
are  thrown  backward  off  the  bridge  and  the  person  is  injured, 
such  person  cannot  recover  against  the  State  where  it  is  shown 
that  the  customary  warning  signals  were  given  I>efore  the  bridge 
was  raised  and  while  tbe  carriage  was  upon  the  street  approach- 
ing tbe  bridge.  The  ofbcers  of  the  State  had  performed  their 
duty  in  giving  the  signals  and  the  State  was  not  guilty  of  negli- 
gence.    Heard  v.  State,  11  C.  C.  206. 

The  claimant  is   guilty  of   negligence  by  not   observing  an  ob- 
struction extending  into  tbe  traveled  path,   when   driving  a  team 
which  had  difficulty  in   drawing  a  load  of  apples  and  pears  up  a 
steep  approach  to  a  bridge.    Joy  v.  State,  12  C.  C.  238. 
See  Nbouoencr, 

COITVEYAMCB. 

Under  the  well  settled  law  of  the  State  where  an  intention  to 
the  contrary  does  not  appear  from  tlie  terms  of  the  conveyance, 
a  description  of  a  riparian  estate  by  which  the  line  runs  to  a  monu- 
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ment  on  the  book  and   thence  "  on,"  "  to,"   "  along "  or   "  down " 
the  river  carries  Utle  to  the  thread,  of  the  atreuu,  the  nNnument 
merely   determining   the  directton  of  the  line  toward  the  river. 
Pulton  Light,  Heat  ft  Power  Co.  v.  State,  13  C.  C 286 

See  JohuBon,  Jane  B.,  ¥.  Sute,  13  C.  C 268 

Bee  Oeant. 

COOK,  OLIVEB  W.,  t.  STATB,  11  C.  C.  128. 

C00LID6E,  FRANK,  t.  STATE,  11  C.  C.  200. 

COUHIIES. 

See  County  of  Schenectady,  13  C.  C 2C9 

COUNTY  OF  SCHENECTADY. 

Where  a  etatute  providing  for  the  constTUction  of  good  roads 
contained  a  proviaion  that  the  coat  of  procuring  the  right  of  way 
should  be  paid  hy  the  Comptroller  ai  &  part  of  tlie  coet  of  the  im- 
provement was  amended  by  omitting  the  latter  clause,  thus  placing 
the  burden  upon  the  county  of  obtaining  the  right  of  way,  the 
amendatory  act  will  not  be  given  a  retroapective  effect  so  aa  to 
apply  to  highways  in  process  of  construction  where  condemnation 
proceedings  are  pending  for  the  acquisition  of  tbe  necessary  right 
of  way,  in  view  of  the  Statutory  Conatruction  Law  which  providea 
that  a  repeal  of  a  part  of  a  statute  should  not  affect  or  impair 
any  act  done  or  Tight  accrued  or  acquired  or  liability,  p^ialty,  for- 
feit or  punishment  incurred  prior  to  tbe  time  such  repeal  took 
effect,  but  thai  the  same  may  be  asserted,  enforced,  prosecuted  or 
inflicted  as  fully  and  to  tbe  same  extent  as  if  such  repeal  had  not 
been  effected,  unless  it  clearly  appears  from  the  amendatory  act 
that  the  Legislature  intended'  that  it  should  have  a  retroactive 
force  and  should  apply  to  pending  improvements  and  condemnation 
proceedings.    County  of  Schenectady  v.  State,  13  C.  C. 208 

COURT  OF  APPEALS. 

In  •  claim  filed  to  recover  for  tbe  unpaid  salary  of  a  judge  of 
the  Court  of  Appeals  who  bad  been  retired  from  the  bench  by  rea- 
son of  having  passed  tbe  age  limit  of  seventy  years,  and  who  had 
served  in  such  capacity  for  ten  years  or  more,  and  whose  term  of 
office  for  which  he  had  been  elected  not  having  expired  at  the 
time  of  hie  death,  and  in  which  claim  the  executors  Hught  to 
recover  the  salary  for  the  full  term  extending  beyond  the  death  of 
the  testator:  Held,  that  the  Constitution,  |  12,  art.  6,  should  not 
he  8o  construed  that  salaries  should  be  payable  after  the  death 
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of  a  judge  who  hod  been  retired  under  its  proviHions,  and  that  all 
obligationa  of  the  State  for  such  payment  ceased  at  death,  and  that 
cisinuuit  could  only  recover  the  amount  of  unpaid  salary   at  the 

time  of  death  of  the  testator.     Earl  v.  State,   13  C,  C 33 

See  JuDOE  or  Coxjbt  of  Appeals. 

CKAHX  BROOK  (CAYIFGA  COUNTY). 

Houghtaling,  Sachel  E.,  t.  State,  13  C.  C 417 

McLoud,  Elvira,  et  al.  t.  State,  13  C.  C 418 

O'Connor,  'Maurice  A.,  v.  State,  13  C.  C 419 

O'Connor,  Maurice  A.,  t.  StaU,  13  C.  C 41B 

CSBBK.    See    Bdtteiihiit    Gbeee;    Chittxkanoo  Cksek;  Ulehn 
Cbeek;  LiwEBTona  Cbeek;  Oak  Obchabd  Creek. 

CULVBST. 

Where  damages  are  claimed  for  the  flooding  of  land  due  to  the 
condition  of  a  culvert  which  obetructad  the  flow  of  the  water  of  a 
creek  under  the  canal  some  negligence  on  the  part  of  the  State 
in  maintaining  the  culvert  must  be  shown  to  warrant  a  recovery. 
I^ch  and  ano.  v.  State,  12  C.  C.  ZTO. 

CummEngs,  Patrick,  v.  State,  13  0.  C 415 

CummingB,  Patrick,  v.  State,  13  C.  0 415 

Woenier,  Eva  L,,  t.  State,  13  C.  C 422 

Woemer,  Eva  L.,  v.  State,  13  C,  C 422 

CUTKEirDALL,  CHARLES,  t.  STATE,  11  C.  C.  143. 

DALET,  PATRICK  B.,  ft  ANO.  t.  State,  13  C.  C 30 

DAM. 

Where  a  dam  was  constructed  in  1865  and  flash  boards  had  been 
uaed  thereon  ever  since  and  no  claim  for  flooding  resulting  there- 
fnHn  waa  made  by  claimant  until  190t  the  claim  is  not  tenable,  as 
nnder  the  Revised  Statutes  ({{  48,  52),  and  Tjiws  1830,  chapter 
203,  and  Laws  18S6,  chapter  83S,  tbe  State  acquired  a  permanent 
eaaement  to  flood  the  land  after  the  lapse  of  one  year  from  the 
time  the  premises  were  flooded.    Ely  t.  State,  11  C.  C.  65. 

Kline  v.  State,  It  C.  C.  83. 

Smitli  A,  Powell  Co.  t.  State,  11  C.  C.  87. 

Appropriation  of  dam  by  State  and  easement  to  flood.  Hall  v. 
Slate,   11  C.  C.  109. 

Where  the  State  arbitrarily  maintains  during  the  entire  year 
flash  boards  which  it  had  been  the  practice  to  remove  at  the  close 
of   navigation,    it   is    liable   for    the    injuries    occasioned    thereby. 
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Where  flash  txMirds  bad  been  removed  nsuallj  «t  the  clow  of  each 
season  of  navigation  and  a  canal  superintendent  without  speeial 
authoritf  maintained  the  flaah  boards  during  the  entire  fear,  the 
State  is  liable  for  his  acts  -under  the  rule  that  it  is  liable  for  the 
tortioua  acta  of  its  agents  even  where  they  were  done  in  good  faith 
in  pursuance  of  the  general  authority  to  act  on  the  suhjeet  to  which 
the^  related.    Cuykendall  v.  fitate,  11  C.  G.  143. 

Dennis  v.  State,  11  C.  C.  143. 

When  in  1890  the  State  constructed  a  dam  at  the  foot  of  Sixth 
lake  and.  tihe  owners  of  land  flooded  filed  a  claim  a^inst  the  Stat«, 
and  an  award  was  made  against  the  State  for  the  flooding  of  all 
lands  that  would  be  flooded  by  a  dam  at  the  foot  of  said  lake  with 
a  flow  line  ten  and  one-half  feet  above  the  apron  of  the  dam  and  the 
State  paid  the  award:  Held,  that  the  State  has  acquired  the  right 
to  maintain  a  dam  the  flow  line  of  which  should  not  exceed  ten  and 
one-half  feet  above  the  apron  of  the  dam,  and  that  in  ease  of  floods 
raising  the  general  surface  of  the  lake  to  a  higher  level,  the  State 
was  not  liable      Bowe  v.  State,  II  G.  C.  165. 

Dunbar,  John  T.,  v.  State,  13  C.  C 415 

Hickey,  Daniel,  v.  SUte,  13  C.  C 417 

Kelly.  Mary  A.,  et  al.  v.  State,  13  C.  C 417 

Lameon,  Francis  A.,  v.  State,  13  C.  C 418 

Stewart,  Hannah  J.,  v.  State,  13  C.  C 421 

DAMAGE. 

Where  the  State  within  legal  rights  turns  water  upon  the  land  of 
another  causing  all  the  damages  and  subsequently  other  water  from 
natural  sources  mingles  with  those  of  the  State,  the  State  must  re- 
spond for  all  of  the  damages  as  the  sole  source  of  damage.  Where 
all  the  damage  to  land  occurs  from  natural  causes  resulting  from 
the  overflow  of  a  creek,  the  State  is  not  liable  for  any  damage 
though  without  legal  right  it  mingles  with  the  flood  surplus  water 
from  the  canal.  Where  pnrt  of  the  damages  resulting  frcvn  flood- 
ing are  occasioned  by  waters  which  the  State  without  legal  righla 
turns  upon  the  land  of  another  and  part  are  due  to  the  natural 
overflow  of  a  creek,  the  State  is  liable  only  tor  such  portion  of  the 
damages  as  it  actually  occasions.     Carhart  v.  SUte,  11  C.  C.  IZS. 

Cook  V.  State,  11  C,  C.  128. 

Lasher  v.  SUte,  11  C.  C.  128. 

The  evidence  of  damages  is  to  guide  and  not  to  control  the  court 
in  arriving  at  its  award',  and  where  witnesses  on  the  part  of  the 
owner  testify  that  certain  water  power  is  worth  $34,000  and  the 
witnesses  on  behalf  of  the  State  testify  that  it  is  worth  nothing, 
the  court  may  make  such  an  award  between  theee  estimates  aa  it 
may  deem  proper.    Hall  v.  State,  11  C,  0.  109- 
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The  State  muBt  respond  in  damages  where  it  negligently  turns 
water  upon  the  land  of  another,  wliich  water  would  not  naturally, 
without  the  intervention  of  the  State,  have  found  its  way  there 
and  thereby  causes  damage,  but  where  the  State  turoB  water  upon 
the  land  of  another,  wliich  land  was  flooded  and  damaged  previously 
fr«ni  natural  causes,  the  State  is  not  liable  where  all  of  the  dam- 
ages were  occasioned  before  the  State's  trespass  even  though  with- 
out legal  right  It  mingles  surplus  water  from  the  canal  with  the 
flood  water.  Where  the  State  negligently  turns  water  from  a 
feeder  upon  the  land  of  another  where  it  mingles  with  flood  waters 
from  a  creek  and  together  causes  damages,  t^e  State  is  not  liable 
for  all  ol  the  damages  occasioned  but  only  for  such  portion  as  it 
actually  causes. 

Ostrander,  J.  N.,  v.  SJale,  H  C.  C.  175. 

Ostrander,  Charles,  t.  State,  11  C.  C.  72. 

Acer  T.  StaU,  11  C.  C.  72. 

Post  T.  SUte,  11  C.  C.  72. 

A  claim  tor  damages  for  seepage  from  the  canal  cannot  be  dis- 
missed, although  it  is  evident  that  the  wet  condition  of  the  premises 
is  due  to  other  causes,  where  it  appears  from  the  evidence  that 
there  is  some  seepage,  however  slight,  from  the  canal.  Brown  t. 
State,  11  C.  C.  173. 

Where  a  claim  is  for  permanent  appropriation  and  there  is  ao 
question  of  liene&t  involved,  the  compensation  may  be  measured 
by  the  difference  in  the  value  of  the  property  before  and  after  the 
taking  or  l^  the  value  of  the  land  taken  plus  the  damages  to  the 
remainder.     Bonneville  v.  State,  12  C.  C.  173. 

Tlie  measure  of  damages  for  which  the  State  is  liable  in  the  case 
of  the  destruction  of  a  canal  boat  and  other  property  destroyed  to 
restore  navigation  after  a  bre»k  is  the  value  of  the  property  after 
the  break,  eliminating  all  damages  due  to  the  break  itself.  Foot* 
T.  Stat«,  12  C.  C.  65. 

When  l*e  State  negligently  owasions  part  of  the  flooding  and  * 
portion  of  the  damages  and  a  part  is  caused  by  natural  causes  the 
State  is  liable  only  for  its  share  of  the  damagea,  but  where  the 
State  occasions  all  the  flooding  and  causes  all  the  damages  it  must 
respond  to  the  full  extent  of  the  injury.  liar r is  t.  State,  12 
C.  C.  22. 

Where  willow  roots  have  been  destroyed  through  the  n^ligent 
flooding  of  land  by  the  State  the  measure  of  damages  is  the  differ- 
ence of  the  market  value  of  the  land  with  and  without  the  willows. 
Where  the  crop  has  t>een  destroyed,  but  the  willows  have  not  been 
^troyed,  the  damages  are  the  value  of  the  crop  impaired  or  de- 
stroyed because  the  State  may  cease  to  trespass  at  any  time.  Keith 
V.  SUte,  12  C.  C.  144. 
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The  me«Bure  of  tbe  damages  is  the  yalue  of  the  property  destroyed 
at  the  time  of  its  destructicu.  Town  of  Lenox  t.  State,  IB  C.  C. 
1S9. 

See  Carhart  t.  Stete,  12  C.  C.  162. 
Gray  v.  Stale,  12  C.  C.  71. 
McDonald  v.  Stale,  12  C.  C.  79. 
Zimmerman  v.  State,  12  0.  C.  88. 

Where  premises  in  a  somewhat  deteriorated  condition  are  flooded 
throt^  tbe  negli^nt  acta  of  the  State  causing  damages  to  the 
structures  and  a  loss  of  rentA,  tbe  owner  of  the  premises  is  entitled 
to  the  cost  of  makiDg  reasonable  repairs  to  put  his  premises  16  a 
tenantaUe  condition  and  to  the  loss  of  rente  occasioned  by  the  negli- 
gent acts  of  ths  State.  In  such  a  case  the  owner  is  not  entitled  to 
the  diminution  in  the  market  value  of  the  premises  in  addition  to 
tbe  coat  of  making  repairs  and  the  loss  of  rents.  Stevens  v.  State, 
13  C.  C Ill 

If  one  claims  damages  for  an  injury  resulting  in  alleged  perma- 
DMit  physical  impairment,  it  is  incumbent  on  the  claimant  to 
prove  such  permanent  physical  impairment  is  the  result  of  the  in- 
jury received.     Hynes  t.  State,  13  C.  C 49 

The  State  having  taken  certain  adjacent  land  for  canal  purposes, 
the  courts  may  not  compel  it  to  take  additional  lands  which  may  be 
flooded  if  the  high  navigahle  stage  of  the  canal  should  ever  be 
reached,  and  such  lands  not  being  necessary  for  ordinary  use  and 
their  flooding  being  only  a  possibility  or  contingency,  the  damage 
tiiereto  is  speculative  and  not  to  be  considered  in  fixing  the  award 
for  the  lands  taken.     Johnson  v.  State,  13  C.  C 65 

Where  the  State  appropriates  a  municipal  building  in  a  village 
for  the  Barge  canal  its  value  will  not  be  based  upon  tlie  cost  of 
reproducing  the  building  nor  upon  its  value  to  the  village,  but 
upon  the  maiket  value  of  the  property  In  the  condiUon  in  which 
it  was  at  the  time  of  tbe  appropriation.  Village  of  Whitehall  v. 
State,  13  C,  C 139 

iWhlle  it  is  proper  to  receive  evidence  as  to  tbe  quantity  of 
moulding  sand  on  a  farm  and  the  availability  of  the  frontage  of 
the  farm  for  building  lots  as  bearing  upon  the  value  of  the  farm 
tbe  compensation  for  the  taking  of  the  farm  is  to  he  estimated 
by  the  market  value  of  the  property.     Gregg  v.  State,  13  C.  C 38 

The  measure  of  damages,  for  the  breach  of  a  contract  by  .the 
State  for  the  manufacture  of  chauffeur  badges  and  seals  where 
part  of  the  work  has  been  done,  is  the  difference  between  the  price 
that  tlTe  State  was  to  pay  for  tbe  badges  and  seals  and  the  amount 
expended  upon  their  manufacture  by  the  claimant  at  the  time  of 
the  breach  of  the  contract  and  the  additional  expense  necessary  to 
complete  them,    liang  v.  State,  1'3  C.  C • . .       3 
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DKNinS,  DAVID  S,  t.  STATQ,  11  C.  C.  U3.  P«i 

DIMHOCE,  WILLIAM,  t.  STATE,  11  C.  C.  23. 

DBEDGE. 

W'hera  there  are  open  and  well  known  defects  in  the  Appliaoce* 
with  which  a  claimant  is  working  and  the  place  where  he  is  called 
upon  to  do  his  work  is  uiuafe,  he  ia  not  chargeable  with  negli- 
genes  if  he  remainH  until  injured  if  be  has  been  promiKd  a  rea- 
sonable time  before  the  accident  that  the  defects  would  be  remedied 
and  remained  reljing  on  these  promises.     Post  v.  State,  1$  C.  C. . . 

DUmr,  WALTER  B,  v.  STATE,  11  C.  C.  182. 

EASL,  BOBEBT,  ET  AL.  t.  STATE,  13  C.  C. 


EASEMENT. 

Where  a  dam  was  conatmcted  in  1965  and  flash  boards  had  been 
used  thereon  ever  since  and  no  claim  for  flooding  resulting  there- 
from was  made  until  1896  the  claim  ia  not  tenable,  as  under  the 
Revised  Statutes  (H  48,  5&},  and  Laws  1830,  chapter  293,  Laws 
186S,  chapter  S36,  the  State  acquired  «  permanent  eaBem«nt  to 
flood  the  lands  within  one  vear  after  the  premiees  had  been  flooded. 
Kline  v.  State,  11  C.  C.  63. 

Where  a  permanent  easement  to  flood  lands  has  been  acquired 
under  the  statutes  (Revised  Statutes,  {|  48,  62,  Laws  1830,  chap- 
ter Z93,  Laws  1806,  chapter  836),  any  claim  for  damages  resulting 
from  the  flooding  wag  not  revived  by  Laws  1870,  chapter  321, 
whieh  applied  only  to  a  class  of  claims  which  had  not  been  pro- 
Tided  for  previonslf.     Kline  v.  State,  11  C.  C.  83. 

Where  a  dam  was  constructed  in  1865  and  flash  boards  had  been 
used  thereon  ever  eince  and  no  claim  for  flooding  resulting  there- 
from was  made  bj  claimant  until  lOOO  the  claim  is  not  tenable, 
aa  under  the  Revised  SUtuUs  (||  4S,  62),  and  Laws  1^30,  chap- 
ter 963,  and  Laws  1S66,  chapter  83S,  the  Stat«  acquired  a  perma- 
nent easement  to  flood  the  lands  within  one  year  after  the  premises 
had  been  flooded,     ^njth  A  Powell  Co.  v.  State,  11  C.  C.  87. 

Interruption  in  the  continuity  of  the  user  of  flash  boards  doe« 
not  affect  the  right  to  an  easement  acquired  under  the  atatntes 
unless  the  circumstance  show  an  Intention  of  abandonment.  Smith 
A  Powell  Co.  v.  eute,  U  C.  C.  87. 

Periodical  cessations  in  the  continuitj  of  the  flooding  caused  by 
the  erection  of  a  dam,  without  intention  of  abandoning  the  right 
to  flood  or  where  the  interruptions  were  due  to  the  interference  of 
18 
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others  tlian  the  o>vner  of  the  dam,  does  not  affect  the  Talidity  in 
anf  prescriptive  rights  acquired'  bj  snch  flooding.  Hall  v.  State, 
U   C.  C.   109. 

Eftgement  of  air  as  a  property  right  under  the  State  Constitu- 
tion.   Sander  t.  State,  11  C.  C.  1. 

Where  the  State  of  New  York  built  a  canal  in  the  vicinity  of 
the  claimairt's  property  years  ago  but  abandoned  this  canal  and 
constructed  a  new  one,  and  in  the  construction  of  said  nen  canal 
cut  off  certain  pipes  that  were  laid  across  the  claimant's  land  from 
the  old  canal  to  the  present  Erie  canal,  and  by  reason  of  the 
cutting  off  of  the  said  pipes  the  claimant's  property  waa  flooded: 
Held,  that  the  State  had  a  right  in  the  construction  of  the  new 
canal  to  sever  these  pipes  and  that  it  was  not  liable  for  any  dam- 
age that  might  t)e  done  thereby  to  the  claimant's  property  and  that 
tbe  claim  should  be  dismissed.     Mclntyre  r.   State,   11   C.  C.  25. 

Where  a  permanent  eaeement  to  flood  land  has  been  acquired 
under  tbe  Revised  Statutes  (H  4S,  62),  Laws  1830,  chapter  293, 
and  Laws  1B66,  chapter  836,  any  claim  for  damages  resulting 
from  the  flooding  was  not  revived  by  <La,y/»  IS70,  chapter  321,  which 
applied  only  to  a  class  of  claims  which  had  not  been  provided  for 
previously.     Ely  v.  SUte,  11  C.  C.  65. 

Interruption  in  the  continuity  of  the  user  of  flash  boards  does  not 
affect  the  right  to  an  easement  acquired  under  the  statutes  unless 
the  circumstsnces  show  an  intentioD  of  abandonment.  Ely  v.  State, 
11  C.  C.  65. 

Bee  HiOHWAT;  Pbebcbiptiok  ;  Statutb  or  LiuiTATions- 

BLT,  GEORGE  BUKKE,  t.  STATE,  11  C.  COS. 

EHIKEHT  DOHAIH.    See  PEBUAttEnT  Afpboprution. 

EMPLOYEE.     See  Wageb. 

ENABiraC  STATUTE. 

Where  the  waters  of  a  creek  carry  down  dirt  and  gravel  and 
form  a  bar  at  the  mouth  of  the  creek  in  the  bottom  of  an  aban- 
doned canal,  and  in  time  of  heavy  rain  the  bar  bo  formed  causes 
the  waters  of  this  creek  to  back  up  and  overflow  claimant's  prop- 
erty: Held,  that  the  creek  which  overflowed  being  no  part  of  the 
canal  system  of  the  State,  without  an  enabling  act  the  Court  of 
Claims  had  no  jurisdiction  of  the  claim.     Freer  v.  State,  11  C.  C.  B. 

By  section  204  of  the  Code  of  Civil  Procedure  the  Court  of 
Claims  has  jurisdiction  to  hear  a  private  claim  against  the  State, 
but  it  is  likewise  true  that  the  sovereign  power  cannot  be  sued 
without  its  consent.    No  such  consent  is  shown  or  pleaded  in  this 
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claim.  No  claim  on  behalf  ot  a  citizen  can  be  maintained  againit 
tbe  State  for  injuries  occasioned  by  the  negligence  or  miifeasance 
o(  ita  agent  except  when  it  iiaa  by  legislative  enactment  awumed 
such  liability.  That  no  enabling  act  having  been  passed  by  tbe 
Legialature  conferring  juriadiction.  upon  this  court  to  hear  and 
detemiine  the  claim  of  tbe  claimant,  the  court  bas  no  jurisdiction 
to  hear  the  same.    Ununoelc  t.  State,  11  C.  C.  23. 

Wbere  a  canal  bag  been  abandoned  by  the  State  and  damages 
are  occasicmed  by  the  use  or  nonuse  which  the  State  makes  of  the 
property  the  alaimant  must  point  to  some  statute  wher^n  the 
State  has  consented  to  assume  a  liability  for  its  acts.  Hughaon 
T.  SUte,  11  C.  C.  »7. 

An  enabling  act  which  permits  the  aubmiBsion  of  a  claim  against 
the  State  to  a  court  and  authorises  an  award  notwithstanding  any 
"  act  or  omission  which  raigbt  be  deemed  a  bar  to  such  claim " 
waivea  tbe  defense  that  the  transaction  between  the  claimant's  Arm 
and  tbe  State  at  the  time  of  tbe  firm's  settlement  of  the  contract 
amounted  to  an  agreement  whereby  they  adjusted  their  claim  for 
extra  work  and  also  traives  the  defense  tbat  the  extra  work  was 
not  done  pursuant  to  a  written  order  as  required  by  the  contract. 
LeSlrange  v.  State.  12  C.  v..  240. 

Morgan  and  ano.  v.  State,  12  C.  C.  38. 

Qnayle  v.  State,  11  C.  C.  44;  afBrmed  in  part  124  A.  D.  SI;  192 
N.  Y.  47. 

Bee  JuiiSDicnoN;  CoNaxnr. 

EMCKOACHHBHT. 

The  State  may  replace  an  old  bridge  by  a  new  one  of  different 
pattern  without  liability  for  damages  but  in  so  doing  cannot  en- 
croach upon  private  property  with  its  new  construction  without 
subjecting  itself  to  liability  tor  damages.  S.  F.  Hess  t  Co.  v.  State, 
11  C.  C.  41. 

Bte  BaiDaiB. 

EBIK  CAHAL. 
Leakage  and  overflow: 

Abrams,  Mary  E.,  v.  State,   13  O.  C 413 

Angus,  Loren  W„  v.  State,  13  C.  C 4IS 

ibbcock,  Riley  J.,  &  ano.  v.  State,  13  C.  C 413 

Baker,  Roy  C,  v.  SUte,  19  C.  C 413 

Baker,  Samuel,  v.  State,  13  C,  C 413 

Baker,  Sarah,  v.  State,  13  C.  C. 413 

Ball,  William,  v.  State,  13  C.  C 413 
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Leakage  and  ovctflow  —  Continued. 

Ball,  William,  v.  State,   13  O.  C «3 

Bartz,  Herman,  v.  SUte,  13  C.  C 413 

Bender,  George  Albert,  v.  State,  13  C.  C 413 

Bettinger,  Austin  J.,  t.  SUte,  13  C.  G 413 

Big  Elm  Stock  F&m  Supply  Co.  t.  SUte,  13  C.  C 413 

BloM,  John,  ii  ano.  v.  State,  13  C.  C 413 

BloBs,  Peter  J.,  v.  SUte,  13  0.  C 414 

BloBB,  Peter  J.,  v.  SUte,  13  C.  C 414 

Bliimreich,  Fred  F.,  *.  SUte,  13  C.  C 414 

Boone,  Walter,  A  ano.  ».  State,  13  C.  C. 414 

Brege,  Christian  H.,  v.  State,  13  C.  C 414 

Brege,  Christian  H.,  t.  State,  13  C.  C 414 

Brege,  Herman,  v.  State,  13  C.  C 414 

Br«ge,  Herman,  v.  State,  13  C.  C 414 

Brege,  William,  v.  State,  13  C.  C 414 

Brege,  William,  t.  State,  13  C.  C 414 

Brege,  William  P.,  v.  State,  13  C.  C 414 

Brege,  William  F.,  y.  State,  13  C.  0 414 

Bretxenow,  Fred.,  and  ano.  v.  State,  13  C.  C. 414 

Bretzenow,  Frederick,  v.  SUte,   13  C.   C... 414 

(Brovnell,  Byra  S.,  v.  State,  13  C.  C 414 

Bruning,  August  F.,  t.  State,  13  C.  C 414 

Bruiting,  Augustus,  t.  State,  13  C.  C 414 

Bruning,  Fred,  v.  SUte,  13  C.  C 414 

Bruning,  Rudolph,  v.  State,  13  C.  C. 414 

Bruning,  William,   v.  State,   13   C.  C 414 

Bruning,  William,  v.  State,  13  C.  C 414 

Bruning,  William,  v.  State,  13  C.  C 414 

Buehring,  Fred  W.,  v.  State,   13  C.  C. 414 

Buebiing,  Fred  W.,  t.  State,   13  C.  C. 414 

Burch,  Irvin  R.,  v.  State,  13  C.  C 414 

Burr,  James  S.,  v.  State,   13  C.  C. 414 

Burst,  Baltz,  v.  State,  13  C.  C 414 

Butler,  Martin  J.,  A  ano.  t.  State,  13  C.  C 414 

Butler,   Matthei«  £.,   v.  SUte,    13   C.  C 414 

Cfcin,  Silaa  B.,  T.  State,  13  C.  C 414 

Carlsan,  Eric,  v.  State,  13  C.  C. 414 

Caaper,  Ann,  A  ano.  v.  State,  13  C.  C 414 

Chrisman,  Andrew  J.,  v.  SUte,  13  C.  C 416 

Chrisman,  Andrew  J.,  v.  State,  13  C.  C 4IS 

.aenienta,  Jamee  A.,  v.  State,  13  C.  C. 41& 

Collamer,  Charles  W.,  and  ano.  v.  State,  13  C.  C 41S 

Collin,  Charles,  and  ano.  v.  State,  13  C.  C 415 

Collin,  Charlea  L,,  t.  SUte,  13  C.  C. 415 
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CopBon,  Jeaae,  t.  State,   13  C.   C 415 

Copson,  Thomu,  v.  State,  13  C.  C ilS 

Cowan,  Albertui,  v.  State,  13  C.  C US 

Cowan,  Pred  E.,  t.  State,  13  C.  C 415 

Cowan,  Willard   P.,  t.  SUte,   13  C.  C 41S 

Crittenden,  Albert,  t.  State,  13  C.  C. 415 

Cronse,  Clarence  H.,  t.  State,  13  C.  C 416 

Crowley,  John,  t.  BUU,  13  C,  C 41S 

CummingB,  Patrick,  v.  SUte,   13   C.   C *16 

Cummings,  Patrick,  v.   State,  13  C.  C 415 

CummingB,  Patrick,  v.   State,  13  C.  C 415 

Cypn,  JflffwBoa,  v.  State,  13  C.  C. 413 

Cyper.  Jefferson,  v.  State,   13  C.   C 415 

Dana,  Ada  B.,  v.  SUte,  13  C.  C 413 

Darling,  Leander,  v.  State,  13  C.  C 415 

Davison,  Nancy,  t.  SUte,  13  C.  C 415 

Dempaey,  James,  t.  State,  13  C.  C 41S 

Dempsey,  Mary,  t.  State,  13  C,  C 415 

Dewey,  Lyman,  v.  Slate,  13  C.  C 415 

DoMtader,  Catherine,  v.  SUte,  13  C,  C 415     ' 

Dunlap,  Rolla,  v.  SUte,  13  C.  C 41S 

Dutton,  Marshal  R.,  v.  State,  13  C.  C 415 

Ebeling,  Frederick  H.,  exec,  v.  SUte,  13  C.  C 415 

Eckenbeck,  Sanford,  t.  State,  13  C.  C 413 

Eick,  Ferdinand,  v.  SUte,  13  C.  C 413 

Eick,  Ferdinand,  v.  SUte,  13  C.  C 416 

EmeoB,  Lilla  Alice,  v.  SUte,  13  C.  C 416 

EftchenbuT^,  Fred,  13  C.  C 418 

Egchenbnig,  Fred,  13  C.  C 416 

Fields,  James  H.,  and  ano.  v.  State,  13  C.  C 416 

Fink,  Fred,  v.  SUte,  13  C.  C 418 

Fink,  Fred,  y.  SUte,  13  C.  C 416 

Fink,  Fred,  v.  SUte,  13  C.  C 416 

Forderkonz,  Jennie,  v.  SUte,  13  C.  C 416 

Francis,  Charles  H.,  v.  SUte,  13  C.  C 416 

French,  John  M.,  v,  SUte,  13  C.  C 416 

French,  John  M„  t.  SUte,  13  C.  C 416 
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Where  the  State  is  bound  to  keep  and  maintain  a  bridge  oa  Erie 
street  ill  the  city  of  Buffalo  over  the  Erie  canal  And  permits  the 
steps  to  become  defective  and  remain  to  for  a  year  or  more,  the 
State  ii  liahle  to  a  person,  who  is  injured  hj  falling  upon  the  stepi 
leading  to  said  bridge.     G«uteluce  v.  State,  12  C.  C.  234. 

The  State  maiDtains  a  bridge  over  the  Erie  canal  in  the  city  of 
Buffalo,  Here  were  intermittent  or  slight  falls  of  snow  during 
a  few  days  preceding  March  16,  1906.  The  temperature  was  aueh  as 
to  permit  the  thawing  of  the  snow  on  the  ground,  during  portions 
of  the  day,  and  then  freezing  and  forming  ice.  At  one  end  of  this 
bridge  there  were  eteps  about  S  to  10  feet  long,  8  to  10  inches 
wide,  and  about  8  inches  high.  The  snow  felt  on  these  steps, 
melted,  froze,  and  formed  ioe  about  two  inches  thick,  and  which 
was  round  and  smooth.  There  was  another  passageway  or  sidewalk 
on  the  opposite  side  of  the  bridge  on  whicli  there  woe  bettor  walk- 
ing at  tbe  time  of  the  accident.  On  the  evening  in  question,  tbe 
claimant  ascended  these  steps  and  passed  over  the  bridge.  On  her 
return,  in  descending  the  same  steps,  she  slipped  upon  the  ice 
on  the  second  step  and  fell.  Held,  that  the  State  was  not  negligent 
and  the  claimant  could  not  recover.    Giambrone  v.  8tat«,  13  C.  C.  212 


EVIDENCE. 

The  evidence  of  damages  is  to  guide  and  not  to  control  the  court 
in  arriving  at  its  award,  and  where  witnesses  on  the  part  of  tbe 
owner  testify  that  certain  water  power  is  worth  $3i,0OO  and 
witnesses  on  behalf  of  the  State  testify  that  it  is  worth  nothing, 
the  court  may  make  such  an  award  between  these  estimates  ae  it 
may  deem  proper.     Hall  v.  State,  11  C.  O.  109. 

Where  a  claim  is  filed  to  recover  damages  occurring  from  the 
alleged  negligence  of  tbe  State,  its  officers  or  servants,  in  the  care 
and  management  of  the  canal,  causing  a  flooding  of  land,  and 
where  there  is  a  conflict  of  testimony,  the  dainiant  is  bound  to 
prove  by  a  fair  preponderance  of  evidence  that  the  injury  was 
caused  by  the  negligence  of  the  State.     Parker  v.  State,  13  C.  C. . 

When  a  claimant  alleges  that  his  crops  were  flooded  and  de- 
stroyed by  the  negligence  of  the  State  in  carelessly  and  ncgli- 
gently  emptying  more  water  into  Black  river  from  the  Forestpwt 
feeder,  and  also  alleges  that  the  flooding  was  partly  caused  hj 
placing  flash  boards  on  the  State  dam  at  Carthage,'  the  burden 
is  upon  tbe  claimant  to  prove  the  acts  to  have  been  committed 
by  the  SUte.    Van  AnAer  v.  State,  12  C.  C.  88. 

EZCAVATIOH.     See  NnUGEEicE. 
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Tb«  State  may  replace  an  old  bridge  by  a.  new  one  ol  different 
pattern  without  liability  for  damages,  but  in  bo  doing  cannot  en- 
croach upon  private  property  witb  its  new  couatructioa  without 
■vd>jecting  itself  to  liability  for  damages.  Where  the  State  con- 
structs an  abutment  of  a  bridge  in  a  public  highway  beyond  the 
blue  line  in  such  a  way  aa  to  interfere  with  the  light  of  adjacent 
property  and  to  ingress  and  egress  and  so  as  to  cause  dust  and  other 
lilce  material  to  be  blown  upon  claimant's  premises,  it  is  liable  for 
the  damages  occaeioned  thereby,  S.  F.  Hees  &,  Co.  v.  State,  11 
C.  C.  41. . 

Where  a  bridge  tender  with  the  acquiescence  of  the  foreman  of 
repairs  aids  him  In  remoTing  old  plank  from  a  bridge  elevated 
tor  purposes  of  repair  and  throws  a  plank  upon  one  lawfully  upon 
the  highway,  the  State  is  liable  although  he  was  a,  volunteer  in 
assisting  in  making  (he  repairs.  Spencer  t.  State,  11  C.  C.  114. 
See  Bbidoes. 

ExTBA    HouBS;    ExTEA.    Matebial; 


EZTKA  HOUBS.      Bee  WxoEa. 

EZTKA  HATESIAL.    See  Contbact;  Extra  Wobk. 

EXTSA  WOKK. 

A  subordinate  officer  of  the  State  has  no  power  or  authority  to 
Tary  or  extend  a  written  contract  made  between  the  State  and  a 
claimant  A  local  agent,  architect,  or  division  engineer  13  such  a 
inbordiuate  officer  and  bos  no  power  to  vary  a  contract  bo  as  to 
biitd  the  State.  Where  additional  work  or  better  material  than 
the  contract  requires  is  ordered  by  a  subordinate  officer,  compli- 
ance of  a  contractor  must  be  regarded  as  voluntary  service  even 
though  the  State  acquires  the  benefit  by  the  change.  Where  one 
deals  with  a  public  officer  he  is  bound  to  take  notice  ol  tlie  scope 
and  limitation  of  his  authority.  Burgnrd  v.  State,  1 1  C.  C.  27. 
Bee  COKTBACT, 

PAOAir,  JOHN,  SH.,  12  C.  C.  115. 

FEEDBB. 

Where  the  State  constructs  a  feeder  utilizing  a  creek  for  a 
portion  of  the  way  as  a  part  of  the  feeder  and  connects  three 
separate  water-sheds,  negligently  permits  gales  at  the  liend  of  the 
feeder  U>  become  out  of  repair  so  as  to  allow  water  to  escape 
through  or  under  them,  and  allows  the  banks  of  the  feeder  to  be- 
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come  depressed  in  plaovs  and  out  of  repair,  it  is  liable  for  dam- 
ages occasioned  \iy  flooding,  due  to  its  own  negligent  a^ts.  OBtran- 
der,  J.  N.,  v.  State,  H  V.  €.  ITS. 

Oatrander,  Charles,  v.  State,  11  t*.  C.  72, 

Acer  V.  State,  11  V.  C.  72. 

Postv,  State,  IIC.C.  72. 

Brown,  tharlea  M.,  v.  State,  13  C.  C 414 

Brown,   George,  and  ano.  v.  State,   13  C.  C... 414 

Brown,   Richard,   v.  State,    13  C,  C 414 

Coon,  Mary,  adm.,  etc.  v.  State,  13  C.  C 415 

UuDlap,  RoUa,  v.  State,  13  C.  C. 415 

GrifQn,  Daniel  S.,  v.  State,  13  C.  C 416 

Kinuer,  Julia  A.,  v.  State,  13  C.  C 417 

Kinner,  Maggie,  v.  State,   13  C.  C 417 

Mclntyre,  John  C,  and  ano.  v.  State,  13  C.  C 418 

Roberts,  Mary   D.,  v.   State,    13  C.   C 420 

Hood,   Arthur  B.,  t.   State,   13   C.  C 420 

Yarter,  Maurice  K,  v.  State,  13  C.  C 422 

FITZGERALD,  WILLIAH,  v.  STATE,  12  C.  C.  117. 

FLASH  BOARDS. 

The  State  is  liable  where  without-  authority  its  officers  or 
employees  temporarily  maintain  flash  hoards  beyond  the  height  to 
which  they  were  authorized  to  raise  them.  Kline  v.  State,  11 
C,  C.  83. 

Where  the  Stata  arbitrarily  maintains  during  the  entire  year 
flash  boards  n-hich  it  had  been  the  practice  to  remove  at  the  close 
of  navigation,  it  is  liable  for  the  injuries  occasioned  thereby. 
Where  flash  boards  had  been  removed  usually  at  the  close  of  each 
season  of  navigation  and  a  canal  superintendent  without  special 
authority  maintained  the  flash  boards  during  the  entire  year,  tbe 
State  is  liaJble  for  his  acts  under  the  rule  that  it  is  liable  for  the 
tortious  acts  of  its  agents  even  where  they  were  done  in  good 
faith  in  pursuance  of  tbe  general  authority  to  act  on  the  subject 
to  which  they  related.     Cujkendall  v.  State,  11  C.  C.  143. 

Interruption  in  tlie  continuity  of  the  user  of  flash  boards  does 
not  affect  the  right  to  an  easement  acquired  under  the  statutes 
unless  the  circumstnjicea  show  an  intention  of  sbandonment.  Ely 
V.  State,  11  C.  C.  05. 

Smith  *  Powell  Co.  v.  State,  11  C.  C.  87. 
eee  Dam. 

FLOODING.    See  Easement;  Leakage,  Ovebflow  and  Flooding. 
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FOfiECLOSnSE.     See  PEBUAnENT  Apfbofbiatiok. 

FBEEB,  WILLIAM  B.,  t.  STATE,  11  C.  C.  9. 

'.  STATE,  12  C.  C.  ITfli 
21 

GEVTELUCE,  LAZABEHO,  ▼.  STATE,  12  C.  C  2U. 

CIAHBRONE,  CARHELIA,  t.  STATE,  13  C.  C 2 

GIAMBEOME,  LOUIS,  v.  STATE,  13  C.  C.  2 

GILLETTE,  GEORGE  A.,  v.  STATE,  11  C.  C.  20. 

GLSmr  CREEK  (SCaUTLER  COUHTY). 

Where  the  waters  of  a  creek  carry  down  dirt  and  gravel  and 
forme  a  bar  at  the  mouth  of  tbe  creek  in  the  bottom  of  an 
abandoned  canal,  and  in  time  of  heAvy  rain  the  bar  eo  formed 
causes  th«  waters  of  tbia  creek  to  back  up  and  overflow  claim' 
ant'e  property;  Held,  that  the  creek  which  overflowed  being  no 
part  of  the  canal  system  of  the  State,  without  an  enabling  act 
the  Court  of  Claims  bad  no  jurisdiction  «f  the  claim.  Freer  v. 
SUte,  n  C.  C.  9. 

GOOD  ROADS. 

Where  a  statute  providing  for  the  construction  of  good  roads 
contained  a  provision  that  the  cost  of  procuring  the  right  of  way 
should  be  paid  by  the  Comptroller  as  a  part  of  the  coat  of  the 
improvement  was  amended  by  omitting  the  latter  clause,  thus 
placing  the  burden  upon  the  county  of  obtaining  the  right  of  way, 
the  amendatory  act  will  not  be  given  a  retrospective  effect  so  as 
to  apply  to  bighwaye  in  process  of  construction  where  condemna- 
tion proceedings  are  pending  for  the  acquisition  ot  the  necessary 
right  of  way,  in  view  of  the  Statutory  Construction  Law  which  pro- 
vides that  a  repeal  of  a  part  of  a  statute  should  not  affect  or  im- 
pair any  act  done  or  right  accrued  or  acquired  or  liability,  penalty. 
forfeiture  or  punishment  incurred  prior  to  the  time  such  repeal 
took  effect  but  that  the  same  may  be  asserted,  enforced,  prose- 
cuted or  inflicted  as  fully  and  to  the  same  extent  as  if  such 
repeal  had  not  been  effected,  unless  it  clearly  appears  from  the 
amendatory  act  that  the  Legislature  intended  that  It  should  have 
a  retroactive  force  and  should  apply  to  pending  improvementF 
and  condemnation  proceedings.     County  of  Schenectady  v.  State, 

13   C.    C 2 

Set  EXTBA  Hatgbial;  Exraa  Work;   CoimacTB;   Hiohwat 

StATOTE. 
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In  operating  an  incliiwd  railway  for  th«  use  of  which  it  exaeta 
a.  fare  from  paeseugers,  in  iwnnectioa  with  a  reseryntion  like  the 
Niagara  Reservation  managed  by  catomieaionerB,  the  State  is  not 
diBcharging  a  governmental  function  and  is  liabk  like  a  privat« 
corporation  under  the  same  facts.     Burks  v.  State,  13  C.  C 153 

GRANT, 

The  general  rule  for  the  construction  of  grajits  by  the  State 
where  there  is  a  valuable  coneideratioQ  does  not  differ  from  that 
which  applies  to  grants  by  individuals,  and  where  the  grant  is  in 
the  nature  of  a  patent  of  land  by  the  Stat«  giv«n*tor  military 
services  there  is  an  adequate  consideration  and  the  rule  applies. 
fXilton  Light,  Heat  and  Power  Company  and  ano.  v.  Stat«,  12 
C.  C.  178. 

Wood  Creek,  which  formed  part  of  the  ordinary  rout«  of  travel 
l>etween  the  Hudson  River  and  Lake  Champlain  from  earliest 
times,  and  was  used  by  the  Indians  and  later  by  the  Colonists, 
was  regarded  as  navigable,  and  in  the  patent  from  the  English 
Crown  to  Philip  Skene,  was  excepted  and  reserved  "  as  a  com- 
mon highway  for  the  benefit  of  the  public." 

Philip  Skene  having  been  attainted  of  treaflon  by  the  Legis- 
lature of  the  Stale  of  New  York  in  1770,  and  bis  lands  sold  by 
the  Commissioners  of  Forfeiture,  those  claiming  under  the  Skene 
patent  have  no  interest  in  the  bed  of  Wood  Creek,  and  the  State 
may  take  a  portion  thereof  for  its  canal  system  without  cam- 
pen  satioD  to  the  riparian  owners. 

The  State  having  taken  certain  adjacent  land  for  oanal  pur- 
poses, tbe  courts  may  not  compel  it  to  take  additional  lands  which 
may  be  flooded  if  the  high  navigable  stage  of  the  canal  should 
ever  be  reached,  and  such  lands  nut  being  necessary  for  ordinary 
use  and  their  flooding  being  only  a  possibility  or  contingency,  the 
damage  thereto  is  speculative  and  not  to  be  considered  in  flxing 
the  award  tor  the  lands  taken. 

Seinhle,  for  such  damages  if  they  should  ever  occur  the  owner 
may  have  a  further  claim  against  the  State.     Johnson  v.  State,  13 

C.  C 55 

See  CoNVEiANCi;. 

GRAY,  CHARLES  W.,  v.  STATE,  12  C.  C-  71. 

GREEN,  ADELBEST,  t.  STATE,  12  C.  C.  144. 

GREGG,  DAVID,  v.  STATE,  13  C.  C 3S 

GRIFFIN,  ALMOK,  v.  STATE,  13  C.  C 4B 
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GHIFFIK,  AMOS  K.,  y.  STATE,  13  C.  C.  

HALL,  BENJAMni  B.,  t.  STATE,  II  C.  C.  109. 

PABRIS,  JOHK,  V.  STATE,  12  C.  C.  22. 

HABBIS,  JOHH,  t.  STATE,  12  G.  C.  33. 

HAZAED,  PERRY  0.,  t.  STATE,  11  C.  C.  ISO. 

HEARD,  6ESTSUDE  S,  by  putiOisia,  t.    STATE,  II  C.  C.  205. 

HESS,  S.  F,  &;  CO.  t.  STATE,  11  C.  C.  205. 

HIGHWAY. 

Tb«  raising,  in  pureuance  of  chapter  33B  of  t)ie  LaiTB  of  1SB3, 
of  the  New  York  A  Harlem  railroad  9tructure  in  Park  avenue, 
"  New  York  city,  which  wbb  formerly  on  or  partially  below  the  sur- 
face of  the  street,  to  an  elevated  structure,  deprived  the  abuttiDg 
owzier  of  property  right  in  his  easements  of  light  and  air,  and 
entitled  him  to  coDipensation  of  which  lie  could  not  be  deprived 
either  becauie  the  structure  was  erected  under  a  State  statute 
requiring  it  or  because  acceaa  to  his  property  was  increased  by 
the  raising  of  the  structure.     Sander  v.  SUte,  11  C.  C.  1. 

The  premises  of  the  claimant  are  situated  on  the  corner  of 
Broad  street  and  Seventh  street  in  the  village  of  Waterford.  The 
State,  pursuant  to  chapter  H7  of  the  I«»'g  of  1003,  known  as  tha 
Barge  Canal  Act,  constructed  a  canal  across  Seventh  street  some 
distance  from  the  premises  of  the  claimant.  Claimant  insists  that 
he  is  entitled  to  compensatioti  on  account  of  Ms  property  tieing 
less  accessible  and  that  t)ie  construction  of  the  canal  across 
t^venth  street  constituted  a  taking  of  property  within  the  Con- 
stitution. llfJd,  that  the  claimant  could  not  recover.  Vogel  v. 
State,  11  C.  C.  IM. 

See  Good  Hoads;  Neolioence. 


«,  SUSAN  B.,  ft  AHO.  t.  STATE,  II  C.  C.  37. 
HYNES,  JOHH  P.,  v.  STATE,  13  C.  C 

IMPROVEMENT  OF  NAVIGATION. 

Where  in  the  construction  of  a  canal  the  State  utilizes  one  of 
the  inland  rivers  so  far  as  practicable,  and  at  points  where  it  Is 
impracticable  to  use  the  river  on  account  of  the  tall  in  ths 
stream  constructs  the  canal  around  such  portion,   the  canal  at 
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IHPROVEHENt  OF  NAVIGATION  — Continued.                               Page. 
Buch  portion   is  not  to  be  deemed  bb  improvement  of  the  navigft' 
tion  ot  the  river  so  as  to  exempt  the  State  from  liability  for  con- 
sequential damages  arising  from   its  work  of  improvement.     Ful- 
ton Light,  Heat  and  Power  Co.  v.  Stat«,  13  C.  C 285 

INCLINED  RAILWAY  (NIAGARA  RESERVATION). 

Where  the  Statp  owns  a  reservation  like  that  at  Niagara 
Falls  -and  for  its  management  has  created  a  board  whose  duty  it 
is  to  "  manage "  and  "  control "  the  property  and  pay  into  the 
treasury  all  "  rents,  issues  and  profits ''  thereof,  inviting  the  pub- 
lic to  uie  the  reservation  and  an  inclined  railway  operated  in  con- 
nection therewith,  it  is  bound  to  use  reasonable  care  to  see  that 
persons  using  the  railway  are  not  injured  and  for  the  absence  of 
such  care  and  for  ita  negligence,  where  there  is  no  contributory 
negligence  on  the  part  of  the  claimant,  the  State  is  liable.     Burks 

V,  State,  13  C.  C 153 

Inda  V.  State,  13  C.  C 153 

0ls*ew8k8  V.  Sfate,  13  0.  C 133 

Where  it  appears  that  in  the  operation  of  an  inclined  railway 
a  rope  was  used  instead  of  a  steel  cable  which  was  more  suitable 
and  more  generally  used,  that  the  rope  had  a  smaller  numlKr  of 
strands  than  those  of  the  two  preceding  years  and  had  beconM 
worn  in  places  so  that  it  had  become  necessary  to  some  extent  to 
wrap  the  rope  in  pluces  with  burlap,  that  the  break  occurred  in 
the  rope  at  one  of  these  points,  that  the  safety  device  was  not 
sntllcient  to  serve  its  purposes,  was  not  constructed  of  proper 
material  or  ot  sudicient  strength,  that  the  inspection  of  the  rail- 
way was   superiicial   and   insullicient,   there   is  abundant  proof  of 

the  State's  negligence.     Burks  v.  State,  13  C.  C 1 J3 

Inda  V.  State,  ISC.  C -. 153 

Olszewska  v.  State,  13  CO ". 153 

See  NiAOABA,  Kesbbvation. 

INCUHBRANCE.    Bee  Pebuament  AppBOFRiAnoir. 

INDA,  ROSALIA,  exec.,  etc.  T.  STATE,  13  C.  C 153 

INTEREST. 

Interest  earned  by  the  State  upon  a  deposit  is  recoverable  in  » 
claim  for  breach  of  contract  to  the  date  of  Gnal  accounting  if 
made  within  reasonable  time  with  legal  interest  thereafter;  also 
legal  interest  on  the  unearned  profits  from  the  date  of  the  final 
account  if  made  within  a  reasonable  time  after  the  breach  of  the 
contract.    Baker  v.  State,  12  C.  C.  3. 
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P»ge. 
JOHHSOH,  JANE  B,  t.  STATE,  13  C.  C 65 

JOY,  LEOH  a,  T.  STATE,  12  C.  C.  238. 

JUCKBTT,  BYBOir  D.,  t.  STATE,  13  C.  C 88 

JUDGE  OF  COUBT  OF  APPEALS. 

Earl  V.  State,  13  C.  C 33 

.  JUBISDICTIOH. 

Where  the  waters  of  a  creek  carrj  down  dirt  and  gravel  and 
form  a  bar  at  the  mouth  of  the  creek  in  the  bottom  of  ^n  aban- 
doned canal,  and  in  time  of  heavy  rain  the  bar  so  formed  cauoea 
the  waters  of  this  creek  to  back  up  and  overflow  claimant's 
property:  Held,  that  the  creek  which  overflowed  being  no  part 
of  the  canal  system  of  the  State,  without  an  enabling  act  the 
Court  of  Claims  had  no  jurisdiction  of  the  claim.  Freer  v. 
State,   U  C.  C.  9. 

By  section  204  of  the  Code  of  Civil  Procedure  the  Court  of 
Claims  has  jurisdiction  to  hear  a  private  claim  against  the  StatP, 
hut  it  is-  likewise  true  that  the  sovereign  power  cannot  be  sued 
without  its  consent.  No  such  consent  is  shown  or  pleaded  in  this 
claim.  No  claim  on  behalf  of  a  citizen  can  be  maintained  against 
the  Stftte  for  injuries  occaaiooed  by  the  negligence  or  malfeas- 
ance of  its  agent  except  when  it  has  by  legislative  enactment 
assumed  such  liability.  That  no  enabling  act  having  been  passed 
by  the  Legislature  conferring  jurisdiction  upon  this  court  to  hear 
and  determine  the  claim  of  the  claimant,  the  court  has  no  juris- 
diction to  hear  the  same.     Dimmock  v.  State,  11  C.  C.  23. 

A  claim  against  the  State  cannot  be  barred  by  lapse  of  time  so 
long  as  there  was  no  tribunal  in  existence  with  authority  to 
adjudicate  upon  it.  The  State  could  not  be  sued  unless  it  created 
a  tribunal  to  hear  and  determine  such  claim  as  the  one  at  bar. 
By  chapter  103  of  Laws  of  IB&l,  passed  March  28,  1904,  the  Leg- 
islature conferred  upon  the  Court  of  Claims  jurisdiction  to  hear, 
audit,  and  determine  such  claims  and  render  .judgment  thereon 
notwithstanding  the  lapse  of  time  since  the  accruing  of  said 
claim,  provided  any  claim  thereunder  shall  be  tiled  with  the  Court 
of  Claims  within  «ix  months  after  the  passage  of  the  act.  This 
claim  was  flled  September  28,  1&04.  The  Statute  of  Limitations 
has  no  application  here  and  tbe  claimant  ig  entitled  to  recover. 
County  of  Sfonroe  v.  State,  11  C.   C.  34. 

Wher«  a  canal  has  been  abandoned  by  the  State  and  damages 
ere  occasioned  by  the  use  or  nonuse  which  tbe  State  makes  of  the 
property,  tb«  claimant  must  point  to  soma  statute  wherein  tbe 
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State  bu  conaeiit«d  to  aaautne  a  liability  for  ita  act*.    Hn^Hoa 
V.  State,  11  C.  0.37. 

Tbe  conMDt  of  the  State  to  hare  its  liability  det«rmiiiad  muBt 
be  obtained  befora  it  can  be  sued.    Quajle  t.  State,  11  C.  C.  44. 

In  ordei  to  authorize  tbe  ooneideration  of  a  claim  upon  ita 
merits  hj  the  Conrt  of  Clainw  it  must  appear  not  onlf  that  the 
court  has  bad  jurisdiction  conferred  upon  it  but  that  the  State 
bae  consented  to  have  its  liability  determined.  Quayle  v.  State, 
11  C.  C.  44.- 

The  claim  for  the  balance  due  under  the  contract  for  vork  done 
by  the  claimant's  assignor,  part  of  which  was  rejected  by  tbe 
Comptroller,  was  brought  within  the  jurisdiction  of  the  court 
bj  the  amendatory  act  of  I90S  (cbap.  619)  which  provided  that 
"  The  court  has  no  juriadicUon  of  a  claim  submitted  by  law  to 
any  tribunal  or  officer  for  audit  or  determination  except  where 
the  claim  is  founded  upon  express  contract  and  such  claim  or 
some  part  thereof  has  been  rejected  by  such  tribunal  or  officer." 
National  Commercial  Bank  of  Albany  t.  Stat«,   13  C.  C 239 

Under  the  statutes  conferring  jurisdiction  upon  the  court  of 
claims  over  "private "  claims  against  the  State  and  granting 
consent  on  the  part  of  the  State  to  have  its  liability  deter- 
mined, a  resident  of  another  State  may  maintain  a  claim  against 
the  State  lor  negligence  in  the  maintenance  and  operation  of  an 
inclined  railway  through  which  he  was  injured.  Burks  v.  State, 
13  C.  0 IBS 

Jurisdiction  of  Court  of  ClainiB  Enlarged. 

Code  of  Civil   Procedure,   sec.   264,  as   amended   by  L.   ]W>8, 
cb.  619. 

See  Consent;  Statutes. 

KEITH,  GBOBGB,  v.  STATE,  12  C.  C.  144. 
KEITH,  LEWIS,  t.  STAIV,    12  C.  G.  IM. 
EEHHEDY,  JOSEPH  P.,  v.  STATE,  12  C.  C.  144. 
KLIHB,  JAY  B.,  v.  STATE,  11  C.  C.  88. 
KUHN,  HENRY,  EX  AL.  v.  STATE,  18  C.  C.  24«. 

LAHG,  MABY  L.,  r.  STATE,  13  0.  0. t 

LASHES,  HEHSY  It,  ▼.  STATIC  II  G.  C.  128, 
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.  LBAEAGB,  OVEKFLOW  AND  FLOODIHG. 

Where  the  State  of  New  York  built  a  canal  in  the  Tieinity  of  the 
daimant's  propeTty  y«ars  ago  but  abandoned  tbia  canwl  and  oou- 
atrneted  a  new  one,  and  in  the  eouatruetioii  of  said  new  canal  cnt 
off  eertain  pipes  that  were  laid  across  the  claimant's  land  from  the 
oM  oaual  to  tite  present  Erie  canal,  and  h;  reason  of  the  cutting 
off  of  the  said  pipes  the  claimant's  property  was  flooded:  Held, 
that  the  St«,te  had  a  right  in  the  construcUon  of  the  new  canal  to 
MTer  thcM  pipes  and  that  it  was  not  liable  for  any  damage  that 
mi^t  be  done  thereby  to  the  claimant's  property  and  that  the 
claim  should  be  dismissed.     Mclntyre  t.  State,  II  C.  C.  26, 

Freer  v.  BUfce,  U  C.  C.  9. 

Where  a  permanent  easement  to  flood  land  has  been  acquired 
under  the  ReTised  Statutes  (t|  4S,  52),  (Laws  1830,  chapter  203, 
and  Laws  1880,  chapter  836,  any  claim  for  damages  resulting  from 
the  flooding  was  not  reriyed  by  Laws  1870,  <^aptcr  321,  which  ap- 
plied only  to  a  class  of  claims  which  had  not  been  provided  for  pre- 
Tioualy.  Ely  v.  SUte,  11  C,  C.  65;  Smith  &  Powell  Co.  v.  State, 
11  C.  C.  8.7. 

The  State  must  respond  in  damages  where  it  negligently  turns 
water  upon  the  land  of  another  which  water  without  the  interven- 
tion of  the  State  would  not  find  its  way  there  naturally  and  thereby 
causes  damage,  but  where  the  State  turns  water  upon  the  land  of 
another,  which  land  was  flooded  and  damaged  previously  from 
natural  causes,  the  State  is  not  liable  where  all  of  the  damages  were 
occasioned  before  the  State's  trespass,  even  though  without  legal 
right  it  mingles  the  surplus  water  from  the  canal  with  the  flood 
water.  If  the  State  negligently  turns  water  from  a  feeder  upon 
the  land  of  another  where  it  mingles  with  flood  waters  from  a  creek 
and  the  eomhined  waters  cause  daioHges  the  State  is  not  liable  for 
all  of 'the  damages  occasioned  but  only  for  such  portion  as  it  actu- 
ally causes.    Oetrander,  J.  N.,  t.  State,  175. 

Ostrander,  Charles,  v.  State,  11  C.  C.  72. 

Acer  T.  State,  11  C.  C.  72. 

Post  T.  State,  11  C.  C.  72. 

Where  the  State  constructs  a  feeder  utilizing  a  creek  tor  a  por- 
tion of  the  way  as  a  part  of  the  feeder  and  connects  three  separa- 
rate  watersheds,  negligently  permits  gates  at  the  head  of  the  feeder 
to  become  out  of  repair  so  as  to  allow  water  to  escape  through  or 
under  them,  and  allows  the  banlbs  of  the  feeder  to  become  depressed 
in  places  and  out  of  repair,  it  is  Uable  for  damages  occasioned  by 
flooding  due  to  its  negligent  acts.  Ostrander,  J.  N.,  v.  State,  IT 
C.  C.  ITS. 

Ostrander,  Charles,  v.  State,  II  C.  C.  72. 

Acer  V.  Btate,  11  C.  C.  72. 

Post  V.  Btate,  II  C.  C.  78. 
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Where  the  State  without  legal  right  turns  water  upon  the  land  of 
another  cauBing  all  the  dunages  and  aubsequentlf  other  water  from 
natural  BourccB  mingles  with  those  of  the  State,  the  State  must  re- 
spond for  all  of  tlie  diamages  as  the  Bole  sour::e  of  damage.  Whn'e 
all  the  damage  to  land  occurs  from  natural  causes  resulting  from 
the  overflow  of  a  creek  the  State  is  not  liable  for  sjijr  damage 
though  without  legal  right  it  mingles  with  the  flood  surplus  water 
from  the  canal.  Where  part  of  the  -damans  resulting  from  flooding 
are  occasioned  by  water  which  the  State  without  legal  right  turns 
upon  the  laud  of  another  and  part  are  due  to  the  natural  overflow 
of  a  creek,  tlie  State  is  liable  only  for  such  portion  of  the  damages 
a*  it  actually  occasions. 

Carhart  t.  State,  11  C.  C.  128. 

Lasher  v.  State,  11  C.  C.  128. 

Cook  V,  State,  11  C.  C.  128. 

Negligence  in  discharging  surplus  water  of  canal  into  creek  and 
flooding  land  thereby,  see  Carhart  v.  State,  11  C.  C,  128. 

Lasher  v.  State,  11  C,  C.  128. 

Cook  V.  State,  11  €.  C.  128. 

When  in  1880  the  Stat«  constructed  a  dam  at  the  foot  of  Sixth 
lake  and  the  owners  of  land  flooded  filed  a  claim  against  the  State, 
and  an  award  was  made  against  the  State  for  the  flooding  of  all 
lands  that  would  be  flooded  by  a  dam  at  the  foot  of  said  lake  with 
a  flow  line  ten  and  one-half  feet  above  the  apron  of  the  dam  and 
the  State  paid  the  award:  Held,  that  the  State  had  acquired  the 
right  to  maintain  a  dam,  the  flow  line  of  which  should  not  exceed 
ten  and  one-half  feet  above  the  apron  of  the  dam,  and  that  in 
ease  of  floods  raising  the  general  surface  of  the  lake  to  a  higher 
level,  the  State  was  not  liable.     Kowe  v.  State,  11  C.  C.  165. 

The  State  is  liable  for  the  damages  occasioned  by  the  escape  of 
wilier  from  the  canal  through  the  negligent  maintenance  of  the 
walls  of  the  canal,  even  though  the  damages  arise  in  the  course  of 
the  excavation  of  private  property  near  the  canal  (or  the  purpose  of 
building  and  even  though  a  part  of  the  excavation  is  on  land  filled 
In  which  formerly  formed  a  part  of  a  canal  basin.  Duffy  v.  State, 
II  C.  C.  182, 

Where  the  State  negligently  allows  water  to  escape  through  the 
hanks  of  the  canal  so  as  to  injure  adjacent  property  it  is  llahle  for 
the  damages  occasioned.     Duffy  v.  State,  11  C.  C.  182. 

Where  the  State  negligently  allows  its  canal  banks  to  teak  and 
thus  injures  crope,  it  is  liable  for  the  damages  caused  thereby. 
Fagan  v.  State,  12  C.  C.  115. 

Where  the  basis  of  the  claim  is  negligently  operating  canal  gates 
so  that  the  claimant's  land  whs  flooded,  the  claimant  cannot  re- 
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oovcr  unlesB  he  eBtablisbes  a  want  of  that  care  of  action  which  the 
State  owed  to  him.    Harris  v.  State,  12  C.  C.  22. 

Where  tJie  State  negligently  turns  water  from  a  canai  into  a 
eteeic  and  thus  floods  private  land  adjacent  to  the  creek,  it  is  liable 
for  the  damages  caused  hy  it  where  they  would  not  have  occurred 
but  for  the  intervention  of  the  State.    Harris  v.  State,  12  C  (J.  33. 

Where  damsgcs  are  claimed  for  negligent  floodiDg  of  land  by  the 
State  arising  from  original  construction  of  the  canal  due  to  inter- 
ference of  natural  drainage  for  which  compensation  was  or  ts  pre- 
sumed by  lapse  of  time  to  have  heen  made,  they  must  be  separated 
from  the  i^amage  due  to  the  negligent  construction  or  maintenance 
of   the  canal   resulting  in  a  continuous  trespaBs.     Keith  v.  State, 

12  C.  C.  144. 

Where  the  State  utlliees  a  creek  as  a  part  of  its  canal  system 
and  in  leaving  the  creek  discharges  in  a  negligent  manner  surplus 
water  of  the  canal  into  the  continuing  channel  of  the  creek,  it  is 
liable  for  the  damages  occasioned  thereby  to  property  bordering 
upon  such  channel.    Juckett  t.  State,  13  C.  C 88 

Where  a  claim  is  filed  to  recover  damages  occurring  from  the 
alleged  negligence  of  the  State,  its  offlcers  or  servants,  in  the  care 
and  management  of  the  cunsil,  and  where  there  is  a  conflict  of  testi- 
mony, the  claimant  is  bound  to  prove  1^  a  fair  preponderance  of 
evidence  that  the  injury  was  caused  by  the  negligence  of  the  State. 
Parker  v.  State,  13  C.  C 17 

Negligence  on  the  part  ol  the  State  in  the  alleged  flooding  of  land 
iKirderjng  upon  a  canal  will  not  foe  inferred  from  the  bare  fact  that 
before  certHin  improvements  were  made  on  the  canal  the  land  was 
dry  and  that  after  the  improvements  the  land  was  wet,  it  being 
necessary  to  show  that  tlie  water  which  it  is  claimed  caused  the 
damage  came  from  the  canal  and  was  due  to  the  State's  negli- 
gence.    Perkins  v.  State,  13  C.  C M 

Where  the  State  negligently  maintains  the  banks  of  its  canal  so 
as  to  allow  them  to  leak  and  discharge  water  upon  adjacent  prop- 
erty, it  is  liable  for  the  damages  oeca«iuned  thereby.    Riggs  v.  State, 

13  C.  C 110 

Where  premises  in  a  somewhat  deteriorated  condition  are  flooded 

through  the  negligent  acts  of  the  State  causing  damages  to  the 
structures  and  a  loss  of  rents,  the  owner  of  the  premises  is  entitled 
to  the  cost  of  making  reasi»iable  repairs  to  put  his  premises  in  a 
tenantable  condition  and  to  the  loss  of  rents  occasioned  by  the  neg- 
ligent acts  of  the  State.  In  such  a  case  the  owner  is  not  entitled  to 
the  diminution  in  the  market  value  of  the  premises  in  addition  to 
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the  cost  of  making  repairs  ejid  the  loss  of  rente.     Stevens  v.  St«te, 

13  C.  C Ill 


See  BumBHUT  Cbeek;  CHnrERANoo  Cbmxx;  Olbkd  Cheek  ; 
UicEsTONE  Cn^s;  Oak  Obcuabd  Creek;  Oak  Obchabd 
FeedeB;  Tokawadda  CbeeE)  Wbitnit  Cbeek. 

BUck  Cre«k  (Madison  County): 

Bender,  George  Albert,  v.  State,  13  C.  C 413 

Collin,  Charles  L..  v.  State,  13  C.  C. .  - 415 

Collin,  Charles,  and  ano.  v.  SUto,  13  C,  C 41S 

Cowan,  Willard  P.,  v,  SUte,  13  C.  C 415 

Darling,  Leander,  Jr.,  v.  SUte,  13  C  C 415 

Hotchkiss,  WiHia  A.,  v.  State,  13  C.  C .417 

Hubbs,  Charles  C,  and  ano.  v.  State,  13  C.  C 417 

Hubbs,  George,  and  ano.  v.  SUte,  13  C.  C 417 

Hobs,  Ransom  M.,  t.  SUte,  13  C.  C 418 

MoB^  Thomas,  t.  State,  13  C.  C 418 

Namite,  Ernest,  v.  SUt«,  13  C.C 418 

Namitz,  Frank,  v.  SUte,  13  C.  C 418 

Korman,  Charles,  and  ano.  v.  SUte,  13  C.  C 41B 

Rolte,  James,  v.  SUte.  13  C.  C 420 

Shay,  Edward,  v.  SUte,  13  C.  C 420 

Taylor,  Bben,  v.  SUte,  13  C.  C 421 

BUck  Kiver  Caiul: 

Stevens,  Charles,  v.  SUte,  13  C.  C 11 

Bloody  Brook  (Onondaga  County) : 

Woerner,  Eva  L.,  v.  State,  13  C.  C 422 

Butternut  Creek  (Onondaca  County): 

Hand,  James,  v.  State,  13  C.  C 418 

Chanvlaiu  Canal: 

Allen,  Willard,  v.  State,  13  C.  C 413 

Balch,  Walter  H.,  v.  SUte,  13  C.  C 413 

Baldwin,  Henry,  v.  State,  13  C.  C 413 

Bartholomew,  David  B.,  v.  State,  13  C.  C 413 

Brown,  Jerry,  and  ano.  v.  State,  13  C.  C 414 

Brown,  Jerry,  and  ano.  v.  State,  13  C.  C 414 

Brown,  Sarah  E.,  v.  SUte,  13  C.  C 414 

Butler,  John  M.,  v.  State,  13  C.  C IM 

FiUpatriok,  Catherine,  v.  State,  13  C.  C 418 

Griffin,  Daniel  S.,  v.  SUte,  13  0.  C 418 


.y  Google 


INDEX.  567 

LSAKAGB,  OTEBFLOW  AHD  PLOODDIG  ~  Continued.  Page. 

ChampUio  Canal  —  ContJDued. 
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Hills,  Seplirona  A.,  v.  State,  13  C.  C 417 

Huntlej,  Matilda,  and  ano.  v.  State,  13  C.  C 417 

Kimball,  Alfred,  v.  State,  13  C.  C 417 

Lewis,  Edward,  and  ano.  t.  State,  13  C.  C 418 

McConville,  Jolin,  v.  State,   13  C,   C 418 

McVoy,  Edward,  v.  State,  13  C.  C 418 

Plank,  Nicholafl,  v.  SUte,  13  C.  C...... 419 

Plank,  Nicholafl,  and  ano.  v.  State,  13  C.  C 410 

■Reals,  Stephen,  v.  State,  13  C.  C 41« 

Reals,  Stephen,  v.  State,  13  C.  C 4IB 

Remlinger,  John,  and  ano,  v.  State,  13  C.  C 41» 

Rood,  Arthur  B.,  t.  State,  13  C.  C 420 

Shepp,  Henry,  and  ano.  t.  State,  13  C.  C 420 

Sherwood,  Lottie  S  ,  and  ano.  t.  State,  13  C.  C 420 

Snedeker,  Perron,  v.  State,  13  C.  C 420 

Snook,  Mary  A.,  v.  State,  13  C.  C 420 

Suiter,  George,  v.  State.  13  C.  C 421 

Van  Schaick,  Forest  C,  and  ano.  v.  SUte,  13  C.  C 421 

Walrath,  Theodore,  v.  State,  13  C.  C 421 

Whalen,  Mary,  v.  State.  13  C.  C 421 

Williams,  David  S.,  and  ano.  v.  SUte,  13  C.  C 421 

Woodward,  Ephraim  E,,  and  ano.  v.  SUte,  13  C.  C 421 

LOCK  TENDER.    See  Wages. 

LKNCH,  EDWARD,  ▼.  STATE,  11  C.  C.  122. 

tYHCH,  PATRICK,  t.  STATE,  12  C.  C.  36. 

LYNCH,  RICHARD  C,  and  ano.  v.  STATE,  12  C.  C.  270. 

MAPS.    See  Pcbmasent  Ai-pkopmatio:!. 

HAYES,  ALEXANDER  U.,  t.  STATE,  1!  C.  C.  197. 

McCAMHON,  GEORGE,  v.  STATE,  12  C.  C.  20. 

McDonald,  david,  v.  state,  12  c.  c.  79. 
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McIHTYRS,  LEVA  B^  AHD  AJfO.  t.  STATE,  11  G.  C.  2S.  Pt^ 

McKEE,  JEAHNETTB  E^  AND  AHO.  v.  STATE,  1 3  C.  C 2 

MEASURE  OF  DAMAGES. 

Measure  of  damages  diacusaed   generally.     SteveiiB  t.  State,   13 

C.  C 1 

Bee  Dauaoes. 

MENAPACE,  HEMBY,  BY  GUARD,  v.  STATE,  13  C.  C 

HOHKOE,  COUMTY  OF,  v.  STATE,  II  C.  C.  M. 

MORGAN  AND  ANO.  v.  STATE,  12  C.  C.  39. 

MOTION. 

An  application  to  bring  in  a  party  under  the  authority  of  sec- 
tion 281  of  the  Code  ol  Civil  Procedure  should  be  refueed  where  it 
appears  that  the  Slate  malies  no  claim  against  the  party  and  the 
party  no  claim  against  the  State  and  the  only  issue  being  one  be- 
tween the  party  and  the  claimant.  Elmore  &  Hamilton  Contracting 
Co,  V.  State,  13  C.  C A 

MULVIHIU.,  MABGAKET,  etc.  v.  STATE,  12  C.  C.  17. 


HAVIGABLB  STREAMS. 

Under  the  law  It  is  not  necessary  that  a  stream  navigable  in 
fact  shall  tie  actually  navigable  for  its  entire  distance  to  make  it  a 
so-railed  navignble  stream, but  it  may  be  navigable  in  fact  in  (^e^tai^ 
places  and  untiavigable  in  fact  in  other  places  and  in  such  portions 
as  are  not  navigable  in  fact  the  law  applicable  to  streams  not 
navigable  in  fact  applies.  Futton  Iiight,  Heat  &  Power  Co.  v. 
State,  13  C.  C 2; 

Where  a  part  of  a  stream  is  actually  unnarigable  by  reason  of 
rapids  or  falls  and  it  does  not  appear  that  at  any  time  it  has  actu- 
ally been  used  for  purposes  of  commerce  or  navigation,  such  por- 
tion is  to  be  treotcd  ns  mjn-navifrable  in  fact  with  all  tlie  rights 
attaching  to  streams  of  that  character  and  these  rights  are  not 
affected  by  the  fact  tiiat  above  or  below  the  unnavigable  portion 
there  are  reaches  that  are  actually  navigable.  Fulton  Light,  Heat 
ft  Power  Co.  v.  State,  13  C.  C 2 

Where  the  construction  of  a  canal  by  the  State  utilizes  one  of 
the  inland  rivers  so  far  as  practicable  and  at  points  where  it  it 
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impracticable  to  use  the  river  on  Hccouut  of  the  fall  in  tlie  Btream, 
conetructs  the  canal  around  such  portion,  the  oanal  at  such  por- 
tion is  not  to  be  deemeci  as  improvement  of  the  navigation  of  the 
river  «io  aa  to  exempt  the  State  from  liability  for  consequential 
damages   arising  from   its   work    of   improvement.      Fulton   Light, 

Heat  &.  Power  Co.  v.  State,  13  C.  C 283 

See  RlpAHXAK   RIGHTS. 

HAVIGATION.     See  Impbovement  op  Navigation. 

NEGLIGEBCB. 

A  claimant  iB  negligent  in  not  observing  an  obstruction  in  the 
travel  path,  while  driving  hja  toaiD  drawing  a  heavy  load  up  a 
steep  approach.    Joy  v.  State,  12  C.  C.  238. 

Where  the  State  constructed  a  bridge  over  (he  canal  which  waa 
abandoned  ejicept  for  drainage  purposes  by  the  State  and  did  not 
provide  a-  railing,  which  resulted  in  the  claimant  walking  off  the 
bridge  into  the  canal  without  any  negligence  on  lier  part,  the  Slate 
is  liable.     Van  Alst.yne  v.  State    11  C.  C.   157. 

O'Connor,  Maurice  A.,  v.  State,  13  C.  C 4ln 

Peck,  Fred  R.,  v.  State,  13  C.  C 413 

Salisbury,  Susan,  adra.,  etc.  v.  State,  13  C.  C 42(1 

Walker,  Mary,  adm.,  etc.  v.  State,  13  C.  C... 421 

Williams,  Henry,  v.  State,  13  C.  C 421 

iSee  Catherine  Steebp  Bridge  {S.vmcuse);  Cuapei.  Stkeet 
Bbidog  (Locltport);  Erie  Street  Bridge  (Buffalo);  Ex- 
change Street  Bbidcb  ( Rocliester )  ;  PLTMOtrrH  Avekve 
Bbidoe  (Rochester)  ;  Sauna  Streutt  Bbidgb  (Syracuse)  ; 
State  SramT  Beidob  (Buffalo) ;  State  SraEirr  Bbidoe 
(Syracuse);  Twestt-Tbird  Street  Bbidoe  (Watervliet) ; 
■West  Main  Street  Bbidoe  (Rochester}. 

See  I.EAEAGE,  OVERELOW  AND  PlOODINO;    PCBSONAL  ISJl'BY. 

NEWTOK,  WILLIAM  H.,  AND  ANO.  v.  STATE,  13  C.  C 246 

NEWTON,  WILLIAM  H.,  AND  AMO.  v.  STATE,  13  C.  C 247 

NIAGARA  RESERVATION. 

Where  the  State  owns  a  reservation  like  that  at  Niagara  Falls 
and  for  its  inanapement  lias  created  a  board  whose  duty  it  is  to 
"manage"  and  "control"  the  property  and  pay  into  the  treasury 
all  "rente,  issues  and  profits"  thereof,  inviting  the  public  to  use 
the  reservation  and  an  inclined  railway  operated  in  connection 
therewith,  it  is  bound  to  use  reasonable  care  to  see  that  persone 
using  the  railway  are  not  injured,  and  for  the  absence  of  such-  cars 
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and  fur  its  negligence,  where  tlitre  is  no  contributory  negligence 
on  tlie  part  of  the  claimant,  the  State  ia  liable.  Burks  v.  Ktate,  13 
C.  C , 153 

In  conducting  a  reservation  like  the  Niagara  Kcservatiou  man- 
a^d  as  stated  by  commissioners  and  operating  an  inclined  railway 
for  the  use  of  which  it  exacts  a  fare  from  passengers,  the  State  is 
uut  discharging  a  govern meiital  function  and  is  liable  like  a  private 
corporation  under  the  siime  facts.     Burks  v.  State,  13  C.  C 153 

Under  such  conditions  where  the  State  exacts  a  fare  for  the  use 
of  the  inclined  railway  by  passengers  it  is  to  be  treated  in  its  rela- 
tion to  them  as  a  common  carrier  and  is  bound  to  e.xercioe  more 
than  ordinary  care,  and  fur  the  absence  of  such  care  it  ia  liable, 
provided  the  claimant  ia  free  from  contributory  negligence.  Burks 
V.  StB.te,  13  C.  C 15.1 

NOIf-BESIDENT.     See  Juribdictio.v. 

NOTICE 

Where  a  claim  for  negligence  in  all)uing  an  aqueduct  to  leak, 
and  All  up  tl  e  arcl  cs  mer  a  cieek  with  ac  umulations  of  ue  rests 
upon  a  notice  given  to  an  ofScir  of  Ihe  "jlate  of  the  conditions 
no  recovery  lau  be  had  where  it  appears  tliat  had  the  afRcer  acted 
promptly  upon  the  receipt  of  tie  i  tice  tlie  damagis  uoull  ha\c 
happened  despite  anything  that  the  State  could  have  done.  Town 
of  Whitestown  v.  State,  13  C.  C 260 

BUSSBAOM,  MYER,  y.  STATE,  II  C.  C.  147. 

OAK  ORCHARD  CREEK  (GENESEE  COUNTY). 

Where  the  State  constructs  a  feeder  utiliKing  a  ci'eck  for  a  jwrtion 
of  the  way  aa  a  part  of  the  feeder  and  connects  three  separate 
watersheds,  and  negligently  permits  gates  at  the  head  of  the  feeder 
to  become  out  of  repair  so  as  to  allow  water  to  escape  through  or 
under  them,  and  allows  the  banks  of  the  feeder  to  become  de- 
pressed in  places  and  out  of  repair,  it  is  liable  for  damages  oc- 
casioned by  flooding  due  to  its  own  neglifriiil  acts.  Ofltrandcr,  J.  N., 
V.  State,  II  C.  C,  175. 

Ostrander,  Cliarlea,  v.  Stale,  U  C.  C.  72. 

Acer,  Kate  B.,  v.  State,  11  C.  C.  72. 

Post,  Roswcll  \V.,  T.  State,  U  C.  C.  7-2, 

Gray,  Charles  \V.,  t.  State,  12  C.  n.  71. 

McDonald,  David,  v.  State,  12  C.  C,  7!). 
,  Fred,  v.  State.  12  C.  C.  8S. 
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Bartz,   Herman,  v.  State,   13   C,   C 413 

Blumreich,  Fred  ¥.,  v.   SUte,   13   C,   C ;,  414 

Brege,   Christian   H.,   v.   State,   la  C.   C 414 

Brege,  Christian  H.,  v.  State,  13  C.  0 414 

Brege,   Herman,  v.   State,   13   C.  C 414 

Brege,  Herman,  v.  State,  13  C.  C 414 

Brege,  Williani,  t.  State,   13   C,  C 414 

Brege,  William,  v.  SUte,  13  C.  c! 4U 

Brege,  William  F.,  v.  State,  13  C.  C 414 

Brege,  William  F.,  v.  State,  13  C.  C ." 414 

BretEcnow,  Frederick^  v.  SUte,  13  C.  C 414 

Bretzenow,  Fred,  and  ano.  v.  StaU,  13  C.  C 414  ■ 

Bruning,  August  F.,  v.  State,  13  C.  C... 414 

Bruning,  Augustus,  v.   State,  13  C.  C 414 

Bruning,  Fred,  v.  State,   13  C.   C 414 

Bruning,  Rudolph,  v.  State,   13   C.  C 414 

Bruning,  William,  v.   State,   13  C.  C 414 

Bruning,  William,  v.  State,  13  C.  C 414 

Buehring,  Fred   W.,  v.  State,  13  C.  C 414 

Buehring,  Fred  W.,  v.  State,  13  C.  C 414 

Crowley,  John,  v.  State,   13  C.  C 415 

Dewey,  Lyman,  v.  State,   13  C.  C 415 

Donner,  Rudolph,  v.  State,  13  C.  C 415 

Eick,  Ferdinand,  v.  State,  13  C.  C 416 

Kick,  Ferdinand,  v.  State,   13   C.  C 418 

Eflchcnburg,   Fred,   v.   State,   13   U.   C 416 

Esohenburg,  Fred,  v.  State,  13  C.  C 410 

Fink,  Fred,  t.  State,  13  C.  C 418 

Fink,  Fred,  v.  State,  13  C.  C 410 

Fink,  Fred,  v.  State.  13  C.  C 416 

Frenz,  Albert,  v.  State,  13  C.  C 418 

Garling,  Fred,  v.   State,   13   C.  C 416 

Gierta,  John,  Jr.,  v.  State,  13  C.  C 416 

Gilbert,  Harrison  D.,  v.  State,   13  C.  C 416 

Gilbert,  Harrison  D.,  v.  State,   13  C.  C 416 

Goldwitel,  John,  t.  State,  13  C.  C 416 

■  Goldwitel,  John,  v.  State,  13  C.  C " 413 

Hagen,  William,  and  ano.  v.  State.  13  C.  C 416 

Luckman,  Paulina,  v.  State,   13  C,  C 419 

Luckman,  Willis,  v.  State,   13   C.  C 418 

Meitz,  William  H.,   v.  State,   13  C.  C 418 

Meita,  Williani  H.,  r.  State,   13  C,   C 418 

Mundion,  Albert,  v.  State,  13  C.  C 418 

NeKion,  Ara  R.,  v.  State.  13  C.  C 419 

Newton,  Ara  R.,  t.  StaU,  13  C.  C 4)0 
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Pafk,  CharkB,  v.  State,  13  C.  C 41B 

Pogel,  Charles,  v.  State,  13  C.  U 419 

Post,  Cheater  A.,  v.  State,   13  C.  C 416 

Post,  Chester  A.,  t.  SUte,  13  C.  C 419 

Reak,  Fred,  v.  State.  13  C.  C 4'19 

Reamer,  Paul,  v.  State,  13  C.  C 419 

Reamer.  Paul,  v.  State,   13  C.  C 419 

Rein,   Lewis,   v.  State,   13   C.  C 419 

Rheinhart,  Wilson  H.,  v.  State,   13  C.  C 419 

Royalton,  The  Town  of,  v.  State,  13  C.  C 420 

Ryan,  David  C,   and  ano.  v.  SUte,   13  C.  f 420 

Ryan,  David  C,  and  ano.  v.  State,  13  C.  C 420 

Scharlau,  August,  v.  State,  13  C.  C 420 

Schuiti,  Fred  J.,  v.  State,   13  C.  C «0 

Schulti,  Fred  J.,  v.  State,  13  C.  C 420 

Smith,  Lewis,  v.  State,  13  C.  C 420 

Smith,  William,  v.  State,   13  C.  C 420 

Sprout,  Howard  L.,  v.  State,   13  C.  C 420 

Sprout,  Howard  L.,  v.  State.  13  C.  C 420 

Stahl,  Anna,  v.  State,  13  C.  C 420 

SUhl,  Annie,  v.  State,  13  C.  C 420 

Stahl,   Ferdinand,   v.  State,   13  C.   C 420 

Stahl,  Ferdinand,  v.  State,  13  C.  C 421 

Taylor,  Charles  B.,  v.  State,  13  C.  C 421 

Taylor.  Charles  B.,  t.  State,  13  C.  C 421 

Turrell,  Emma,  v.  State,   13  C.  C , 421 

Tuttle,  Albert,  P.,  v.  State,   13   C.   C 421 

Urtel,  Prederike,  v.  State,  13  C.  C 421 

Urtel,  Fredorike,  v.  State,  13  C.  C 421 

Wagoner,  Caroline,  v.  State,  13  C.  C 421 

Wagoner,  William,  v.  State,  13  C.  C 421 

Winter,  August,  v.  State,  13  C.  C 422 

Winter,  August,  v.  State.  13  C.  C 422 

Winter,  Henry,  v.  Stale.  13  C.   C 432 

Woodstock,  August,  v.  State,   13  C.  C «2 

Woolemberg,   Eliza,  v.  State,   13  C.   C 422 

Woolenberg,  Eliza,  v.  State,  13  C.  C 422 

Woolenberg.  Fred,  v.  State,   13  C.  C 422 

Woolenberg,  Fred,  v.  State,   13  C.  C 422 

Zable,  William,  v,  StaU,   13  C.  C 422 

Zable,  William,  v.  State,  13  C.  C 422 

Zimmerman,  W.,  v.  State,  13  C.  C 422 

OLSZEWKA,  VERONICA,  T.  STATE,  13  C.  C 153 

OSTRANDBS,  CHABLES,  t.  STATE,  11  C.  C.  72. 
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OSTSAMDER,  JAY  M.,  v.  STATE,  11  C.  C.  173.  Page, 

OSWEGO  CAMAL. 
Leakage  and  oveiflow: 

Ilarrigau,  Mary,   v   State,   13   C.   C 417 

Jlindsdale,  William,  v.  State,   13  C.  C 417 

McL'ann,  KUen,  and  ano.  v.  State,  13  C.  C 41S 

O'Connor,  Josepli,  v.  State,  13  C.  C 41» 

Walters,  Frederick,  v.  State,  13  C.  (,' 421 

Walters,  fVederick,  v.  State,  13  C.  0 421 

Pennanent  appropiiation: 

Fulton  Light,  Heat  &  Power  Co.  v.  State,  13  G.  C 285 

OSWEGO  SIVER. 

The  rule  aa  to  the  Oswego  river,  a  nontiilal,  a  iionboundary 
stream,  ie  that  i)ie  title  to  the  lied  mid  the  riparian  right^j  incident 
thereto  go  with  the  ownership  of  the  I:ind  bouniijng  tlie  Btream 
(inlenK  resprveii.  Fullon  I-ighl,  Heat  &  Power  Co.  and  ano,  v. 
State,  12  C.  C.  179, 

Dunbar,  John  T.,  v.  State,   13  C.   C 415 

Hic^ipy,  Daniel,  v.  SUte,  13  C.  C 417 

Kelly,  Mary  A.,  et  al.  v.  State,  13  C.  C 417 

Lan;9on,  Frnncla  A.,  v.  State,  13  ('.  (' 418 

Sfcv.art,  Hannah  .1,,  v.  Stale,  13  C.  C 421 

OVERFLOW,     Hce  Lkakaob,  Overtww  asd  Flooiuno. 

PARK  AVENOE  IMPROVEMENT.     See  Highway. 

PARKER,  ROBERT,  v.  STATE,  !3  C.  G 17 

PARTY. 

Whe^e  upon  the  hearing  of  a  claim  for  permanent  appropriation 
it  api-parB  that  other  parties  than  tliose  named  in  the  claim  have 
an  interest  in  the  claim,  they  will  be  brought  in  by  conaent,  and 
the  interest  of  each  determined  and  an  award  made  accordingly. 
Kuhn  and  Duffalo,  RoeliMter  &.  I^ckport  Ky,  Co.  v.  SUte,  12 
C.  C.  24B. 

An  application  to  bring  in  a  party  under  the  authority  of  i  2S1 
of  the  Coilc  of  Civil  Procedure  should  be  refused  where  it  appears 
that  the  State  makes  no  etaim  against  the  p?rty  and  the  party  no 
claim  against  the  State  and  the  only  issue  being  one  between  the 
party  and  the  claimant.  Elmore  &  Hamilton  Contracting  Co,  v. 
V.   State,    13   G.   C 401 

PERKINS,  ALBERT  E,  ET  AL.  v.  STATE,  13  C.  C 96 
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Where  land  is  permanently  appropriated  for  a  State  fish  hatchery 
nnder  an  enabling  act  wbich  provided  that  upon  failure  to  agree 
the  claimant  may  submit  hie  claim  to  the  Court  of  Claims  for  the 
value  ot  such  land,  the  claimant  is  entitled  not  only  to  the  value  of 
the  land  taken  but  to  the  damages  to  the  remainder  of  the  land  not 
taken.    Bonneville  t.  6U-te,  12  C.  C.  173. 

Where  after  an  appropriation  hj  the  State  of  land  covered  by 
«n  unpaid  assessment  there  is  a  forecloBure  of  the  assessmeut  and 
ia  tb«  judgment  an  apportionment  of  the  assessment  upon  the  land 
actually  taken,  so  much  of  the  award  aa  represents  the  value  of 
the  land  taken  which  is  covered  by  the  apportioned  assessment 
must  be  paid  to  the  party  designated  in  the  judgment  in  satisfac- 
tion of  the  aBsesBment.     McKee  and  ano.  v.  State,  13  C.  C 220 

Upon  the  service  of  a  notice  of  appropriation  by  the  State  upon 
the  owner  the  appropriation  is  complete  and  the  owner  becomes 
divested  of  his  land  and  becomes  entitled  to  a  claim  against  the 
State  tor  the  compensation  to  which  he  may  be  entitled  under  the 
constitution,  and  the  purchases  of  the  land  under  proceedings 
taken  to  foreclose  tbe  assessment  acquires  no  right  to  the  award 
made  in  the  appropriation  proceedings.     JlcKee  and  ano.  v.  State, 

13  C.  C 220 

While  it  is  proper  to  receive  evidence  aa  to.  the  quantity  of 
moulding  sand  on  a  farm  and  the  availability  of  the  frontage  of 
the  farm  for  building  lots  aa  bearing  upon  the  value  of  the  farm, 
the  eompensation  for  tbe  taking  of  the  farm  is  to  be  estimated  by 

tbe  market  value  of  the  property.     Gregg  v.  State,   13  C.  C 38 

Where  in  IB26  there  was  no  specific  appropriation  by  the  State 
-  defining  the  rights  acquired  by  it  but  long  continued  poBSession 
since  that  time  acquiesced  in  by  both  parties,  tbe  State  and  tbe 
owners'  rights  will  be  deemed  to  have  been  fixed  by  the  acts  of 
the  parties  confirmed  by  such  documentary  and  other  evidence  as 
is  available.    Fulton  Light,  Heat  &  Power  Co.  v.  State,  13  C.  C...   285 

The  rights  acquired  by  claimants  through  previous  appropria- 
tions of  the  State  to  draw  water  through  certain  openings  are 
property  rights  protected  under  the  constitution  and  not  subject 
to  be  taken  by  the  State  under  its  reserved  power  to  improve  the 
navigation    of   a   stream.     Fulton    Light,    Heat   &,   Power    Co.   v. 

State,    13    C.    C 285 

Although  the  State  may  have  a  right  lo  improve  the  navigation 
of  ft  stream  without  making  compensation  for  consequential  dam- 
ages it  may  still  provide  for  compensation  and  pay  such  damages 
OS  its  acta  occasion.     Fulton  Light,  Heat  &  Power   Co.  v.   Stale, 

13  C.  C 285 

Where  the  State  appropriates  a  municipal  building  in  a  village 
for  tbe  barge  canal  its  -value  will  not  be  based  upon  tbe  cost  of 
36 
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reproducing  the  building  nor  upon  its  value  to  tlie  vilUga  but 
upon  tlie  market  value  of  the  property  in  tlie  condition  in  ivbich 
it  was  at  the  time  of  the  appropriation.  Village  of  Whitehall  v. 
Stat*,    13    C.    C 139 

Wood  creek,  wliich  formed  a  part  of  the  ordinary  route  of 
travel  between  the  Hudson  river  and  I^ke  Cbamplain  from  earliest 
timea,  and  was  used  by  the  Indians  and  lat^r  by  the  Colonists,  was 
regarded  as  navigable,  and  in  the  patent  from  the  English  Crown 
to  Philip  Skene,  was  excepted  and  reserved  "  as  a  common  highway 
for  the  henefit  of  tlie  public."  Philip  Skene  having  been  attainted 
of  treason  by  tlie  Legislature  of  the  State  of  New  York  in  1779, 
and  his  lands  sold  by  the  Commiasioners  of  Forfeiture,  those  claim- 
ing under  the  Skene  Patent  have  no  interest  in  the  l>ed  of  Wood 
creek,  and  the  State  may  take  a  portion  thereof  for  its  canal  system 
without  compensation  to  the  riparian  owners.  Johnson  v,  State, 
13    C.    C 65 

The  State  appropriated  for  the  purposes  of  the  new  barge  canal, 
the  property  of  D.  Before  the  appropriation  D  had  leased  the 
property  to  the  claimant,  B,  which  lease  was  duly  recorded  in  the 
County  Clerk's  oflice  of  the  county  where  the  property  wua  situated. 
The  lease  had  five  years  to  run  at  the  time  of  the  appropriation. 
B,  the  lessee  and  claimant,  ixai  in  tlie  possession  and  occupancy 
of  the  property  when  it  was  appropriated.  After  the  appropria- 
tion the  State  made  a  settlement  with  D,  the  owner  and  lessor, 
paying  him  an  agreed  sum  for  the  property.  B,  the  lessee  in  pos- 
session and  occupancy  under  the  recorded  lease  was  not  settled 
with.  Eeld,  that  any  settlement  under  such  conditions,  with  the 
owner,  D,  by  the  State,  could  not  affect  the  rights  of  the  claimants 
iierein,  and  that  they  were  entitled  to  recover  the  value  of  their 
lease  at  the  time  of  the  appropriation.  Baker  and  ano.  v.  State, 
13   C.   C 22 

PERSONAL  IKJTJRY. 

Where  there  are  open  and  well  known  detects  in  the  appliances 
with  which  a  claimant  is  working  and  the  place  where  be  is  called 
upon  to  do  his  work  is  unsafe,  he  is  not  chargeable  with  negligence 
if  he  remains  until  injured  if  he  has  been  promised  a  reasonable 
time  before  the  accident  that  the  defects  would  he  remedied  and 
remained  relying  upon  these  promises.    Post  v.  State,  13  C-  C 89 

Where  a  person  was  employed  by  the  State  to  work  on  the  canal 
and  was  injured  by  the  handle  of  a  pile-driver  flying  from  the  drum 
while  a  weight  was  descending,  the  macliine  having  been  accidentia 
thrown  into  gear:  Bcld,  that  the  State  was  liable.  Hazzard  t. 
Stat*,  n  C.  C.  160. 
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Where  an  emplojee  of  the  State  is  directed  to  do  certain  work 
and  has  chaj-ge  of  the  work  to  be  done,  liaving  prcviouely  performed 
similar  work  and  selects  his  own  toola  and  ft]>|jlian('pa  and  directs 
their  use,  the  State  is  not  liable  if  lie  is  injured  in  the  performance 
of  the  work.     Ruthenberg  v.  State,  11  C.  C.  180. 

The  State  is  not  liable  for  the  nej^ligeiiee  of  a  contractor  on  the 
barge  canal  where  he  had  left  unguarded  an  excavation  near  a 
temporary  road  used  by  the  public  into  which  excavation  claim- 
ant's team  was  driven.     Coolidge  v.  State,  11  C.  C.  200. 

Berinatein,  Jacob  W.,  v.  State,  13  C.  C 143 

Burks,  Alon/o  E.,  v.  State,  13  C.  C 153 

Burks,  Alonzo  E.,  v.  Stale,  13  C.  C 153 

Clift,  George  L.,  adm.,  etc.  t.  btate,  13  C.  C : 25 

Glambrone,  CarmelJa,  v.  State,  13  C.  C 212 

Gianibrone,  Louis,  v.  State,  13  C.  C 212 

Hynes,  John  P.,  v.  State,  13  C.  C 49 

Inda,  Rosalia,  exec.,  etc.  v.  State,  13  C.  C 417 

Menapace,  Henry,  adm.,  etc.  t.  State.  13  <.'.  C 91 

Olszeweka,  Veronica,  v.  State,  13  V.  0 153 

Saliaburj",  Suaan,  adm.,  etc.  v.  State,  13  C.  C 420 

Taft,  Henry  N.,  v.  State,  13  C.  C 250 

Walker,  Mary,  adm.,  etc.  v.  State,  13  C.  C 421 

Williams,  Henry,  v.  State,  13  C.  C...' 421 

See  Nkouobnce;  Damages. 

PILE  DRIVER,    See  Pebbonal  Ibjcbt. 

PLYMOUTH  AVENUE  CANAL  BRIDGE  (ROCHESTER). 

Claimant  seeks  to  recuver  damages  for  a  personal  injury  re- 
ceived by  being  thrown  from  his  bicycle  into  the  street  by  the  rais- 
ing of  a  lift  bridge  over  the  emal  in  the  city  of  Roeheater,  New 
York,  through  the  negligence  of  the  State  and  its  servante  in  rais- 
ing the  bridge  while  claimant  was  crossing  the  same.  It  appears 
from  the  testimony  that  a  gasoline  launch  waa  in  the  canal  going 
west  and  had  signaled  for  the  bridge  to  be  raised.  That  one  of  the 
bridge  tenders  sounded  the  gong  several  times  as  a  signal  that 
the  bridge  was  to  be  raised,  while  the  other  bridge  tender  took  a 
red  light  and  went  into  Ihe  center  of  the  roadway  within  a  few 
feet  of  the  bridge  to  warn  persons  approaching,  the  bridge.  The 
street  approaching  the  bridge  was  paved  with  asphalt  and  claimant 
passed  the  bridge  tender  without  being  heard  by  him.  The  bridge 
tender  san  claimant  juat  at  he  went  on  to  the  bridge  and  called  to 
him  to  etop  Tlie  claimant  rode  on  to  the  bridge  after  the  warn- 
ing signal  had  been  gnen,  passed  the  bridge  tender  with  the  red 
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light,  coatinued  on  his  way  across  the  bridge  and  rod«  off  the 
bridge  at  the  further  end  when  it  was  n1>out  a  foot  above  the  street 
and  received  the  injury  complained  of.  Held,  that  there  was  no 
negligence  ahown  on  tiie  part  of  the  State,  and  also  that  claimant 
was  guilty  of  contributory  negligence  and  could  not  recover.  Berin~ 
atein  t.  SUte,  13  C.  C 148 

POST,  AHIHONY,  v.  STATE,  13  C.  C 90 

POST,  BOSWELL  W,  v.  STATE,  11  C.  C.  72. 

PRESCBIPTIOH. 

Where  openings  were  left  in  a  State  dam  or  pier  in  the  courae 
of  the  appropriations  by  the  State  in  1826  through  which  since  the 
appropriationa  riparian  owners  have  been  drawing  water  for  the 
operation  of  mjlle,  they  will  not  be  permitted  to  claim  ripnrian 
rights  upon   the  ba»iB  of   any   increased   openings.     Fulton   Light, 

Heat  4  Power  Co.  v.  State,  13  C.  C 285 

Where  a  dam  was  constructed  in  ISCS  and  flash  boards  had  been 
used  thereon  ever  since  and  no  claim  for  flooding  reaultiug  there- 
from was  made  1^  claimant  until  1901,  the  claim  is  not  tenable,  as 
under  the  Revised  Statutes  {H  48,  52)  and  Lawa  1830,  chap- 
ter 293,  and  Laws  1866,  chapter  836,  the  State  acquired  a  perma- 
nent easement  to  flood  the  land  within  one  year  after  the  premises 
bad  been  flooded,     Ely  v.  State,  11  C.  C.  65. 

Interruption  in  the  continuity  of  the  user  of  flash  boards  does  not 
affect  the  right  to  an  easement  acquired  under  the  statutes  unless 
the  circumstances  show  an  intention  of  abandonment.  Ely  t.  State, 
11  C.  C.  06;  &nith  A  Powell  Co.  v.  State,  11  C.  C.  87. 

Where  a  dam  was  constructed  in  1805  and  flash  boards  had  been 
used  thereon  eiver  since  and  no  claim  for  flooding  resulting  there- 
from was  made  until  1^D6,  the  claim  is  not  tenable,  as  under  the 
Revised  Statutes  Hi  48,  52),  and  Laws  1830,  chapter  293,  iLaws 
1880,  chapter  836,  the  State  acquired  a  permanent  easement  to  flood 
the  land  after  the  lapse  of  one  year  from  the  time  the  preroises 
were  flooded.     Klein  v.  State,  11  C.  C.  83. 

Where  a  dam  was  constructed  in  18G5  and  flash  boards  had  been 
used  thereon  ever  since  and  no  claim  for  flooding  resulting  there- 
from was  made  by  claimant  until  1900,  the  claim  is  not  tenable,  as 
under  the  Revised  Statutes  ( ft  48,  52 ) ,  and  Laws  1830,  chapter  283, 
and  Laws  1S66,  chapter  836,  the  State  acquired  a  permanent  ease- 
ment to  flood  the  land  after  the  lapse  of  one  year  from  the  time 
tiiat  the  premises  were  flooded.  Smith  A  Powell  Co.  t.  State,  U 
C.  C.  87. 
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Periodical  ceuationa  in  tbe  coutinuity  of  the  flooding  cauMd  bj 

the  erection  of  a  dam,  without  intention  of  abandoning  tbe  right 
to  flood  or  where  tbe  interruptioni  were  due  to  the  interference  of 
othera  than  the  owner  of  the  dam,  does  not  affect  the  validity  in 
any  prescriptive  rights  acquired  by  such  flooding.  Hall  v.  SUte,  11 
C.  C.  108. 

gee   E4SEUENT;    STATUTE  OF  iLlMITATIOKS. 

PROFITS.      Bee  Contbact, 

PUBLIC  OFFICERS.     See  Officers. 

QUATLE,  OUTER  A.,  v.  STATE,  U  C.  C.  44. 

KAILIHO.    See  Peb8o;<al  Injcbt. 

RICE,  ARTIN,  AS  RECEIVES,  ETC.,  v.  STATE,  11  C.  C.  148. 

PIGGS,  MARGARET  T.  S.,  v.  STATE,  13  C.  C 110 

BIGHT  OF  ACCESS.    See  EASBtiBNT;  Highway. 
RIGHT  OF  WAY,    See  Good  Roads. 

.  RIFASIAH  RIGHTS. 

Where,  in  the  eonatruction  of  a  canal  in  1826,  the  State  w«i 
authorized  by  statute  to  appropriate  only  euch  land  and  water  as 
was  necessary  and  there  was  no  specific  appropriation  at  that  time 
defining  the  riparian  rights  acquired  by  the  State  except  aa  might 
be  inferred  from  the  acta  of  the  parties  and  general  mapa  of  the 
canal  showing  the  blue  line,  only  a\ich  riparian  rights  will  be  pre- 
sumed to  have  been  appropriated  by  the  State  as  were  authorized 
by  the  statute.     Fulton  Light,  Heat'&  Power  Co.  v.  Slate.  13  C.  C.  285 

There  are  four  classes  of  ownership  with  respect  to  streams  and' 
bodies  of  water  within  the  State,  to  wit:  (1)  tliose  relating  to 
Btreams  and  bodies  of  mater  which  are  absolutely  owned  tiy  the 
State  as  public  property;  (2)  those  in  which  the  State  owns  the 
bed  of  the  stream  and  a  public  easement  in  its  waters;  (3)  those 
in  which  the  upland  owner  has  title  to  the  bed  of  the  stream  and 
the  public  'have  an  easement  in  its  waters,  and  {i)  those  in  which 
the  State  has  no  interest  whatever,  the  stream  being  the  subject  of 
^solute  private  ownership.  Fulton  Light,  Heat  ft  Power  Co.  v. 
State,  13  C.  C 2B6 
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Where  the  State,  in  11:26,  acquired  ripanan  rights  for  u  canal 
without  a  apecilic  appropriation  defining  the  rights  acquired  uniJer 
a  statute  which  authorir.cd  it  to  acquire  such  rights  as  were  neces- 
sary, there  remained  in  the  original  riparian  owners  such  riparian 
rights  as  were  not  actually  necessary  for  tlie  maintenajice  and  op- 
eration of  the  canal.  Fultoii  Light,  Heat  &.  Power  Co  v  State,  13 
C.  C . .   28S 

Wood  creek,  which  formed  a  part  of  the  ordinary  route  of  travel 
between  the  Hudson  river  and  Lake  (.haniplam  from  earliest 
times,  and  was  used  by  the  Indians  and  later  b\  the  colonists  was 
regtirde<i  as  navigable,  and  in  the  patent  fr  m  tie  English  Crown 
to  Pbilip  Skene  was  excepted  and  reser^ed  as  a  common  higtway 
for  the  benefit  of  tbe  public."  Philip  Skene  having  been  attainted 
of  treason  by  the  I^islature  of  the  State  of  New  York  in  1779,  and 
his  lands  sold  by  the  Commissioners  of  Forfeiture,  those  claiming 
under  the  Skene  Patent  liave  no  interest  in  the  bed  of  Wood  creek, 
and  the  State  may  take  a  portion  thereof  for  its  canal  system 
without  compensation   to   the  riparian  owners.     Johnson   v.   State, 

13  C,  C 55 

See  Perma>-f,.\t  AprHoPRiATio.v. 

ROWE,  LUCIEM  H.,  v.  STATE,  11  C.  C.  185. 

BUTHENBESG,  AUGUST,  v.  STATE,  11  C.  C.  189. 

SALARY,    bee  Court  of  Appeals. 

SALINA  STREET  BRIDGE  (SYRACUSE). 

Tlie  Stale  is  not  liable  for  the  injuries  received  bj  a  person  who 
uses  the  tnwpath  for  the  purpoiw  of  visiting  the  captain  of  a  boat 
and  in  doing  so  falls  into  an  opeuinjf  underneath  a  lift  brids:e, 
where  the  opening  was  used  in  connection  with  the  operation  of  the 
bridge,  was  necessary  for  that  purpose,  was  located  some  distance 
from  the  traveled  part  ot  the  towpath,  and  apparently  necessarily 
exposed  when  the  hridpe  was  raised,  Scanlon  v.  State,  11  C.  C. 
124.    See  Ten  Eyck  v.  State,  11  C.  C.  140. 

The  administrator's  iiitpatate  was  killed  by  falling  into  a  pit 
at  the  Salina  street  briiige  in   the  city  of  Syracuse. 

On  the  evening  of  the  acciilent  the  deceased  was  observed  walking 
behind  two  women  who  were  approaching  the  bridge  in  question. 
The  bridp;e  was  heinjr  "lifted."  IVhen  the  women  neared  the  bridge 
they  stopped,  stood  slightly  apart  and  the  deceased  walked  between 
them  and  fell  into  a  pit  at  the  end  of  the  bridge. 
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llie  accident  happened  about  ten  o'elwk  in  the  evening  of  June  3, 
1S07.  The  bridge  was  being  raided  at  tlie  time  to  permit  the 
passage  of  e.inal  biiats.  Before  the  oiierator  began  to  raise  the 
bridge  a  gong  was  sounded,  and  a,  Hagman,  wliile  it  was  being 
raised,  stood  with  a  Ted  lamp  in  his  liund  near  the  end  of  the 
bridge  wliich  the  dotraaed  Bpprosclied.  Theie  were  red  ligiits  on 
tlie  bridge  at  the  time,  and  under  tlie  niHHile  beam  at  the  euds  of 
the  bridge  there  was  also  red  liglits  wliich  were  evpoi!icd  when 
the  bridge  went  up.  Hdd,  tlie  ISIate  wbh  not  negligent,  and  the 
deceased  was  guilty  of  contributorj  ncgligeni-e.  tiift  v.  Slate,  13 
C.  C.  25.     See  JIulvihill  v.  State,  12  C.  (.'.  17. 

When  the  planking  or  Hoor  of  a  eonal  bri<!ge  is  about  three  inches 
above  the  surlace  of  a  contifjuous  street  siilewalk,  it  is  not  such  an 
inhereiLtly  dangerous  elevatimi  that  one  would  reaaonablj  antici- 
pate accidents  therefrom;  iii;r  is  it  such  a  defect  that  common  ex- 
perience would  naturally  suggest  that  injury  was  likely  to  be  caused 
by  it.     Hj-nos  v.  State,  "l3  C.  C 46 

See  BRIDCES;    XEOI.IOESfE. 

8ANDEB,  FSEDERICK  W.,  v.  STATE,  U  C.  C.  1. 
SCAnXON,  CORNELIUS,  t.  STATE,  11  C.  C.  124. 

SCHENECTADY,  COUNTY  OF,  v.  STATE,  13  C.  C 20B 

SEEPAGE.      Sec  Lmkaoe;  Ovkm-i.ow  and  Floodixo. 

SEANEATELES  LAKE. 

Tlie  State  m:iy  permanently  niaiutiiin  the  water  in  Sknnontoles 
lake  to  the  height  indicated  by  Ibe  canal  Ixiard  which  appropriated 
the  waters  in  1843  and  the  Stale  is  not  liable  if  the  water  rises 
at  time-i  through  natural  ean'cs  t:i  a  (freater  heij-ht.  Fitzgerald 
V.  SUte,  11  C.  C.  117. 

SMITH  &  POWELL  Co.  \.  STATE,  11  I'.  C.  87, 

SPENCER,  ANTHONY,  v.  STATE,  11  C.  C.  114. 

STATE  PRINTING. 

Where  contracls  for  Stiite  yirinting  have  been  made  and  the 
State  has  nut  authorized  tlie  snl.mission  of  its  liability  under  such 
contracts  to  the  Court  of  Claims,  such  cnnfent  will  not  be  implied 
from  the  language  of  the  Code  of  Civil  Procedure  conferring  juris- 
diction upon  the  court.     Qiiaylc  v.  State.  11  C.  C.  44. 

Rec  National  Coramercini  Hank  of  Albany  v.  State,  13  C.  C...   238 

See  CoSTEACT. 


.y  Google 


STATE  ST.  BRIDGE  (BUFFALO). 

no.  V.  State,  13  C.  C. 


STATE  STREET  BRIDGE  (SYRACDSE). 

The  claimant,  a  boj  elev«u  years  of  age,  was  injured  while  itep- 
|iing  on  the  bevelled  part  of  a  steel  girder  of  the  State  Street 
bridge  in  Syracuse.  The  accident  occurred  on  November  27,  1907. 
Tbe  bridge  waa  descending;  it  had  been  snowing  and  the  snow  was 
packed  on  tbe  steel  girder  of  the  bridge  mentioned.  The  bridge  waa 
coming  down  in  jerks  and  when  a  short  distance  above  the  level  of 
the  street  the  claiuiant  tried  to  get  on  it;  in  doing  so  he  stepped 
upon  the  snow  packed  )>evelled  girder,  slipped  and  waa  injured. 
There  was  a  fnot  passage  or  sidewalk  over  the  bridge  at  this  time, 
wiiicli  was  intended  for  the  use  of,  and  could  have  been  used  by, 
pedestrians  wlieii  the  bridge  was  raised.  Beld,  the  claimant  was 
«ui  juris  and  responsible  for  his  nets.  Menapace  v.  State,  13  C.  C. 
See  Bbidoes. 

STATE  RESERTATIOIf  (NIAGARA).    See  Niaoaiia  Reseb?atioit. 

STATUTE. 

The  provision  of  the  Canal  Law  (g  37),  allowing  claims  to  be 
Sled  bj  any  person  flustaining  damages  from  the  canals,  does  not 
apply  to  an  abandoned  canal,  tike  the  Chemung  canal,  not  enu- 
nerated  among  the  canals  to  which  the  Canal  Law  by  section  2  is 
made  to  apply.    Hughson  v.  State,  11  C.  C.  37. 

Where  a  permanent  easement  to  flood  land  has  been  acquired 
under  the  Revised  Statutes  {H  43,  52),  Laws  1830,  chapter 
293,  and  Laws  1866,  chapter  S38,  any  claim  for  damages  resulting 
from  the  flooding  was  not  revived  by  Laws  ISTO,  chapter  321,  which 
applied  only  to  a  class  of  claims  which  had  not  been  provided  for 
previously.    Ely  v.  State,  11  C.  C.  66. 

Section  37  of  the  Canal  Law  does  not. apply  to  the  abandoned 
Chemung  canal.     Hughson  v.  State,  II  C.  C.  37. 

Revised  Statutes,  part  I,  chapter  9,  title  9,  sections  48,  52,  con- 
strued in  Ely  v.  State,  11  C.  C.  65;  Kline  v.  State,  II  C.  C.  83j 
Smith  ft  Powell  Co.  v.  State,  11  C.  C.  87. 

Where  in  the  construction  of  a  canal  the  State  waa  authorized  by 
statute  to  appropriate  only  such  land  and  water  as  was  neccMary 
and  there  was  no  specific  appropriation  defining  the  riparian  rights 
acquired  by  the  State  except  as  might  be  inferred  from  the  acta  of 
the  parties  and  general  maps  of  the  canal  showing  the  blue  line, 
only  such  riparian  rights  will  be  presumed  to  have  been  appro- 
priated by  the  State  as  were  authorized  by  the  statute.  Fulton 
Light,  Heat  ft  Power  Co.  v.  State.  13  C.  C 2 
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Where  a  Bt&tute  providing  for  the  construction  of  good  roads 
(ontained  a  provision  that  tlie  cost  of  procuring  the  right  of  way 
should  be  paid  by  the  comptroller  as  a  part  of  the  cost  of  the  im- 
provement was  aniend<>d  by  omitting  the  latter  clause,  thus  plac- 
ing the  burden  upon  the  county  of  obtaining  the  rij^ht  of  way,  the 
amendatory  act  will  not  be  given  a  retrospective  effect  so  as  to 
apply  to  highways  in  process  of  construction  where  cotidenmation 
proceedings  are  pending  for  the  acquisition  of  the  neceaanry  right 
of  way,  in  view  of  the  Statutory  Conatruclion  Law  which  provides 
that  a  repeal  of  a  part  of  a  statute  should  not  affect  or  impair  any 
act  done  or  right  accrued  or  acquired,  or  liahility,  penalty,  for- 
feiture or  puniahment  incurred  prior  to  the  time  such  repeal  took 
effect  but  that  the  same  may  he  asserted,  enforced,  prosecuted  or 
inQicted  aa  fully  and  to  the  same  extent  as  if  such  repeal  had  not 
been  effected,  unless  it  clearly  appears  from  the  amendatory  act 
that  the  legislature  intended  that  it  should  have  a  retroactive 
force  and  should  apply  to  pending  improvements  and  condemnation 
proceedings.  (L.  1898.  chap,  115;  amended  L.  19(W,  chap.  4«B.) 
County  of  Schenectady  v.  State,  13  C.  C 200 

A  claim  for  the  balance  due  under  a  contract  for  work  done  hy 
the  claimant's  assignor,  part  of  which  was  rejected  by  the  Comp- 
troller, was  brought  within  the  jurisdiction  of  the  court  by  amen- 
datory act  of  1003  (chap.  513)  which  provided  that  "The  court 
has  no  jurisdiction  of  a  claim  submitted  by  law  to  any  tribunal 
or  Officer  for  audit  or  determination  except  where  the  claim  is 
founded  upon  express  contract  and  such  claim  or  some  part  thereof 
baa  been  rejected  by  such  tribunal  or  officer."  National  Com- 
mercial Bank  v.  State,   13  C.  C 23B 

The  State  enlarged  the  time  within  which  a  claim  might  he  Ried 
by  an  amendatory  act  which  provided  that;  "As  to  claims  which 
have  heretofore  been  filed  in  the  Court  of  Claims  and  which  have 
been  dismissed  for  lack  of  jurisdiction  within  three  years  last 
passed,  the  court  shall  have  jurisdiction  if  the  notice  to  file  such 
claim  is  filed  in  the  office  of  the  Court  of  Claims  and  with  the 
Attorney -Ueneral  within  six  months  and  such  claim  is  filed  within 
one  year  after  this  ecctiou  as  amended  takes  effect."  National 
■    Commercial  Bank  of  Albany  v.  State,  13  C,  C 230 

The  State  expressly  consented  to  submit  its  liability  in  a  claim 
to  the  court  of  claims  liy  an  amendatory  act  which  provided  that: 
"The  State  hereby  consents  in  all  such  claims  to  have  its  liability 
determined."  (L.  1008,  chap.  510.)  Section  264  of  the  Code  of 
Civil  Procedure  as  amended  in  1008  (chap.  519)  confers  jurisdic- 
Uon  upon  the  court  over  claims  in  tort  constituting  "private" 
claim*  against  the  State  and  grants  the  consent  of  the  State  to 
have  its  liability  determined  in  the  Court  of  Claims.  Burks  et  al. 
1.  SUW,  13  C.  C 153 
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The  term  "  private "  as  used  in  {  264  of  tbe  Code  of  Civil 
Procedure  conferring  juriadietion  upon  the  Court  of  Claims  is  used 

BS  the  antithesia  of  ■'  public."    Burks  et  al.  v.  State,  13  C.  C 153 

Bee  Consent;  Enabling  Statute;  Jubisdiction. 

STATUTE  OF  LIMITATIONS. 

After  tlie  running  of  tbe  Statute  of  Limitations  property  owners 
are  presumed  to  ha>e  been  compensated  for  damages  to  land  through 
which  tlie  canal  was  built.    Keith  v.  State,  12  C.  C.  144. 

Morgan  and  ano   v.  State,  12  C.  C.  38. 

\^here  a  dam  uas  constructed  in  1885  and  Hash  boards  had  been 
used  tliereon  ever  since  and  no  claim  for  flooding  resulting  there- 
from was  made  Uj  clnimant  until  IStil,  the  claim  is  not  tenable, 
as  under  the  Reused  Statutes  (|i  48,  52),  and  Laws  1330,  chap- 
ter 20J  and  I^aws  18G0,  chapter  836,  the  State  acquired  a  perma- 
nent easenient  to  flood  the  Und  after  the  lapse  of  one  year  from 
Uie  time  the  premises  were  flooded.     Ely  v,  State,  11  C.  C.  fl5, 

\\  here  a  dam  was  constructed  in  1865  and  flash  boards  ha<l  been 
used  thereon  ever  since  and  no  claim  for  flooding  resulting  there- 
from vns  made  until  If.dd,  the  claim  is  not  tenable,  as  under  the 
Revised  Statutes  (Ej  48,  52),  and  Laws  1830,  chapter  203,  Laws 
18C6  chapter  BJ6  the  State  acquired  a  permanent  easement  to 
flood  the  land  after  the  lapse  of  one  year  from  the  time  the  prem- 
ises -Here  Hooded      Kline  v.  State,  11  C,  C.  83. 

\^  here  a  dam  uaa  constructed  in  186^  and  flash  boards  had  been 
used  thereon  e\er  since  and  no  claim  for  flooding  resulting  there- 
from ttoa  made  bj  claimant  until  IftOO,  the  claim  is  not  tenable,  as 
under  the  Revised  Statutes  (H  48,  52^  and  Laws  1B30,  chap- 
ter 20^  and  I  ana  1866,  chapter  836,  the  State  acquired  a  perma- 
nent easement  to  flood  the  land  after  tlie  lapse  of  one  year  from  the 
time  that  the  jiremises  were  flooded.  Smith  II  Powell  Co.  v.  State, 
IK    C   87 

A  claim  la  not  barred  by  the  constitutional  provision  "  that 
neither  the  iLegialature.  Canal  Board,  or  any  person  or  persons  act- 
ing in  behalf  of  the  State  shall  audit,  allow,  or  pay  any  claim 
which,  as  between  citiwns  of  the  Stale,  would  be  barred  by  lapse 
of  time,"  where  there  is  no  evidence  in  the  case  from  which  to 
calculate  the  statute  of  limitations  except  the  date  of  the  expiration 
of  the  contract,  which  was  within  six  years  of  the  fliing  of  the 
claim.  Xational  Commercial  Bank  of  Albany  v.  State,  13  C-  C. . .  .  239 
Spc  Pbescbiftiok  ;  Easement. 

STEVEMS,  CHARLES,  V.  STATE,  13  C.  C Ul 

STRBAH.    See  Ripakian  Biqutb. 
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SUPEBIirTENDENT  OF  CANAL.  Page. 

The  State  is  liable  for  the  arbitrary  action  of  th«  canal  superin- 
tendent in  maintaining  Hash  boards  upon  a  State  dam.     Cuj'kendall 
V.  State,  U  C.  C,  143;  Dennia  v.  State.  11  C.  C.  143. 
Hce  Canal;  Offices. 


TAFT,  HEMRY  H,  v.  STATE,  13  C.  C 2 

TAXES.    See  Permanent  Appbopriation. 

TEMPOBABY  APPBOPRIATIOH. 

Where  the  Slate  tiwk  poBsesaion  of  land  for  the  purpose  of  con- 
structing a  feeder  but  tiled  no  map  of  the  hnd  and  there  was  no 
evidence  of  a  permanent  appropri'atioii,  the  posseasifln  constitutes  a 
temporary  apjiropriaticn  for  which  the  owner  or  tenant,  according 
to  the  facta,  is  entitled  to  the  value  of  the  use  of  the  land.  Mor- 
gan and  ano.  v.  State,  II  C.  C.  3S. 

TEMAVT. 

Where  a  tenant  is  in  possetsion  of  land,  and  continues  in  posses- 
■ion  without  vrritten  notice  of  an  appropriation  and  by  agreement 
with  proper  State  ofiictaU,  sows  his  crops  und  is  prevented  from 
harvesting  them  by  a  notice  to  vacate,  l>e  is  entitled  to  recover 
the  value  of  auoh  crops.     Lynch  v.  State,  12  C.  C.  30. 

The  State  appropriated  for  the  pwrpoaea  of  the  new  Barge  canal 
the  properly  of  D.  Before  the  appropriation  D  had  leased  the  prop- 
erty to  the  claimant,  B,  which  lease  was  duly  recorded  in  the  county 
clerk's  office  of  the  county  where  the  property  was  situated,  Tbe 
lease  had  five  years  to  run  at  the  time  of  the  appropriation.  B,  the 
levsce  and  claimant,  was  in  (he  possession  and  occupancy  of  the 
property  when  it  was  appropriated.  After  the  appropriation  the 
State  made  a  settlement  with  D,  the  owner  and  lessor,  paying  him 
an  agreed  sum  for  the  property.  B.  tlie  lessee,  in  poaseasion  and 
occupancy  under  the  recorded  lease  was  not  settled  with.  Beld, 
that  any  sctllenient  under  such  conditions,  with  the  owner,  D,  by 
the  l^'tate.  could  not  nITect  the  rights  of  the  claimants,  and  that 
they  were  entitled  to  recover  the  value  of  their  lease  at  the  time  of 

the  appropriation.     Baker  iind  ano.  v.  State,   13  C.  C 

Sec  Pebmasest  .\ppbopbiatios. 

TEN  EYCE,  LOVIS,  AND  AHO.  v,  STATE,  11  C.  C.  149. 

TOMA WANDA  FEEDER. 

Where  the  State  constructs  a  feeder  connecting  two  distinct  water 
gheds  and  negligently  maintains  the  feeder  so  that  it  overflows  and 
damages,  the  State  Ja  liable  for  the  damage  which  it  negligently 
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occasions  but  not  for  Atiy  damage  produced  hy  natural  cauaea  which 
would  have  occurred  irrespective  of  its  own  n^ligence.  Acer 
V.  SUte,  11  C.  C.  72. 

Gray,  Charles  W.,  v.  State,  12  C.  C.  71. 

JlcDonald,  David,  v.  State,  12  C.  C.  70. 

Zimmerman,  Fred,  v.  State,  12  C.  C.  flS. 

Ostrandcr,  J.  N.,  v.  State,  II  C.  C.  ITS. 

Ostrander,  Charles,  v.  State,  11  C.  C.  72. 

Coon,  Mary,  adm.,  etc.  v.  State,  13  C.  C 415 

Dunlap,  Rolla,  v.  State,  13  C.  V *13 

Robert?,  Mary  D.,  v.  State.  13  C.  C 420 

TOWN  OF  WHITESTOWN  v.  STATE,  13  C.  C.  269. 

IBIBUHAL.    See  Jdribdictios ;  Statute  of  Limitation. 

TWENTY-THIKD  STREET  BRIDGE  (WATERVLIET). 

Where  the  alleped  defects  in  an  approach  to  a  bridge  are  pro- 
duced by  natural  wear  and  natural  conditions  and  are  so  slight  as 
not  to  constitute  actionable  nef;ligeJice,  the  claim  should  be  dia- 
missed.  Where  the  claimant  seeks  to  mafinifj  the  alleged  defects 
BO  as  to  charge  the  State  with  notice  and  take  the  claim  out  of 
the  above  rule  by  showing  that  others  had  fallen  upon  the  same 
Btep  before  the  accident  to  claimant,  the  evidence  will  not  avail 
him  where  it  does  not  appeiir  what  the  weather  conditions  were  at 
those  times.     Taft  v.  State,  13  C.  C 250 

UNITED  STATES  LOAN  COMMISSIONERS. 

Where,  in  the  sale  of  certain  real  estate  belouging  to  the  Stale, 
the  claimant  alleged  that  he  procured  a  purchaser  for  the  land  in 
pursuance  of  an  agreement  of  brokerage  with  the  United  States 
Loan  Commissioners  of  the  county  of  Xe«-  York:  Held,  that  the 
Loan  Commissioners  had  no  ripht  to  make  such  contract  with  the 
purchaser.     Mayer  v.  State,  II   C.  C.  107. 

VAN   ALSTYNE,   JESSIE   M.,    v.   STATE,   11  C.  C.  1.57. 

VAN  AMBER,  MELVILLE  W,  v.  STATE,  12  C.  C.  flS. 

VILLAGE  or  WHITEHALL  v.  STATE,  13  C.  C 130 

VOGEL,  JOHN,  V.  STATE,  U  C.  C.  151. 
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The  State  maj  by  statute  fix  the  compenaation  and  hours  of 
labor  of  its  employees.     Campbell  t.  State,  12  C.  C.  S. ' 

An  employee  on  a  State  scow  was  held  entitled  to  recover  for 
extra  compensation  where  bis  right  thereto  had  not  been  waived 
by  him.     Campbell  v.  State,  12   C.  C,  S. 

A  locktender  who  receives  less  than  the  prevailing  rate  of  wagea 
prescribed  by  statute  or  works  more  than  the  number  of  hours 
constituting  a  day's  work  by  statute  (L.  1870,  chap.  385;  L.  1804, 
chap.  922)  is  entitled  to  recover  the  difference  between  tbe  com- 
pensation to  which  be  was  entitled  by  the  statute  and  the  amount 
which  he  actually  received.     McCammon  v.  State,  12  C.  C.  20. 

WATER  COURSES.    See  Ripabiah  Riqhts. 

WEST  MAIN  STREET  BRIDGE  (ROCHESTER). 

Wliere  it  appeared  that  the  claimant,  a  boy  of  eight  years  of  age 
and  upwards,  stood  deliberately  at  the  end  of  a  lift  bridge  and 
placed  his  toot  upon  the  flagstone  on  which  the  iron  girders  would 
descend  when  the  bridge  was  lowered,  and  the  descent  o[  the  bridge 
when  lowered  was  not  rapid  but  required  thirty  seconds  to  descend 
eleven  feet;  that  the  descent  wouhl  have  attracted  the  notice  of  any 
person  standing  near  it  whose  attention  was  not  otherwise  engaged ; 
that  claimant  failed  to  take  thnt  prudence  and  care  which  even  a 
child  of  that  age  ought  to  have  dune ;  that  the  descent  was  slow 
enough  so  that  if  be  bad  noticed  the  girder  even  when  it  was  de- 
scending to  the  height  of  bis  head  or  shoulders  there  was  plenty  of 
time  to  have  removed  himself  from  the  place  of  danger :  Eeld,  that 
claimant  was  guilty  of  contributory  negligence  and  Is  not  entitled  to 
recover  for  the  injury  received  because  of  such  contributory  negli- 
gence on  his  part.     Bristol  v.  State,  U  C.  C.  14. 

Where  an  emplojce  of  the  Stale  in  charge  of  a  lift  bridge  over 
the  Erie  canal  gave  warning  to  claimant  intending  to  cross  the 
bridge  that  it  was  about  to  be  raised  by  giving  the  warning  signal 
and  also  the  danger  signal  by  swinging  his  lamp  and  that  not- 
withstondiiiR  the  warning  the  claimant,  who  was  riding  a  bicycle, 
came  upon  the  bridge,  and  that  after  he  was  upon  said  bridge  was* 
again  warned  to  stay  on  as  he  had  not  time  to  cross  liefore  it  would 
lie  raised,  but  kept  on  and  rode  to  the  other  end  of  the  bridge  and 
was  thrown  to  the  pavement  below  and  injured:  Held,  the  em- 
ployees of  tbe  State  in  charge  of  the  bridge  were  not  negligent  in 
operalinfr  the  same  and  that  claimant,  in  attempting  to  cross  the 
bridge  after  the  warning  signals  had  been  given  and  after  the  bridga 
tender  had  warned  him  not  to  proceed  further,  was  guilty  of  con- 
tributory negligence  and  cannot  recover.  Gillette  v.  State,  II 
C.  C.  20. 

Bee  Bbidqes;  Pebsokai.  In  just. 
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WILLARD  STATE  HOSPITAL.  Pago. 

Martin  V,  State,  U  C.  C.  217. 

WHITEHALL,  VILLAGE  OF,  t.  STATE,  13  C.  C 13« 

WHITESIOWM,  TOWN  OF,  v.  STATE,  13  C.  C 2flO 

WOOD  CBEEK  (WASHINGTON  COUNTY). 

Allen,  Willaril,  v.  State,  13  C.  C 413 

Bartholomew,  David  B.,  T.  State,  13  C".  C *I3 

Brown,  Jerry,  and  ano.  v.  State,  13  C.  C 414 

Brown,  Jerry,  and  ano.  v.  State,  13  C.  C 414 

Brown,  Sarah  E.,  v.   State,   13  C.  C 4U 

Butler,  John  M.,  v.  State,  13  C.  C 193 

Butler,  John  M.,   v.  State,   13  C.  (.' 414 

Johnson,  Frank,  v.  State,  13  C.  C 417 

Johnson,  Jane  B.,  t.  State,  13  C.  C 55 

Juekett,  Byron  D.,  v.  State,  13  C.  C 88 

Kinner,  Julia  A.,  r.  State,  13  C.  C 417 

Kinner,  Maggie,  v.  State,  13  C.  C 417 

Parker,  Robert,  v.  State,  13  C.  C 17 

Virgil,  Fred,  v.  State,   13  C.  C 421 

Virgil,  Lute,  v.  State,  13  C.  C 421 

ZIMMEKMAH,  FKED,  v.  STATS,  12  C.  C.  86. 
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